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(1) Real party in interest 

The party named in the caption of the brief is the real party in interest: 
Mitchell R. Swartz, ScD, MD, EE, Appellant, pro se 

(2) Related appeals and interferences 

The pro se Appellant's other cases, presently and previously ,before the Board will 
directly affect and be directly affected by or have a bearing on the Board's decision in 
the pending appeal, including the following: 

Appeal No. regarding the specification and claims of application serial number 
12/316,643 

Appeal No. regarding th6 specification and claims of application serial number 
12/932,058 \ y ' \ ' ' ' : ' 

Appeal No. 2009-1853 regarding the specification and claims of application serial 
number 10/646,143 

Appeal No. 98-2593 - regaM^ application serial 

number 08-406,457 

Appeal No. 97^3208 regarding the specification and claims of application serial 
number ,07-339,97,6^ ; ( ' 

Appeal No. 94-2921 regarding the specification and claims of application serial 
number 07-371,937 

. Appeal No. 94-2920 regarding the specification and claims of application serial 
number 07-760,970 
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(3) Status of claims 

Claims 1-10, 12-19, 21, and 22 remain in this application 
Claims 1-10, 12-19, 21, and 22 (all claims) stand rejected pursuant to 35 U.S.C. 
112, first paragraph. 

Claims 1-10, 12-19, 21, and 22 stand rejected pursuant to 35 U.S.C. 112, second 
paragraph. 

Claims 1-10, 12-19, 21 and 22 stand rejected pursuant to 35 U.S.C. 102(b). 
Claims 1-10, 12-19, 21, and 22 stand rejected pursuant to 35 U.S.C. 101. 

The appealed Claims are separately patentable, materially distinct, not unduly 
multiplied, and have separate limitations as recited in the claims. They do not stand 
or fall together. The appealed dependent claims are also separately patentable 

because they are materially distinct, not unduly multiplied, find have separate 
limitations as recited in the claims, they do not stand, or fall together. 

The reasons include those discussed in each Arguments section. 



(4) Status of amendments 

The Office's Advisory allovyed entry "of amended Claim 5 . 
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(5) Summary of invention 

Fact 1 - 765 is a two-stage method which involves a first stage of 
electrode loading, and then, a second stage of sudden rapid 
("catastrophic") flow of hydrogen within the metal 

The following is a concise description of the present invention and is made 
without demeaning or limiting the other features of the above-entitled invention. The 
invention at issue in this case, generally speaking, is a two-stage method which 
involves a first stage of electrode loading, and then, a second stage of sudden rapid 
("catastrophic") flow of hydrogen within the metal. ... The apparatus includes means 
to extract products. The apparatus includes^ intraelectrode barriers to obstruct the 
movement of the isotopic fuel. The apparatus includes thermal and electrical busses, 
and enables integration of smaller units into larger assemblies. 

On Pagev4rth^ teach the utility of a 

the subject matter, 

"Controlled reactions in loaded metals offer the possibility of more efficient and v 4 
inexpensive ^ergy.",, ^ v--:^^m,- .^^r; Uir 

Page 6 of the original specification (lines 1-19] teaches the scope of the subject 

matter, defined by the rejected claims. 

"The foregoing objects are achieved in a system which includes in combination: 
a ndvel two-stage loading device, Containing in ^ 

a cathode able to be charged from a novel -anode -With ;deuterons at # high- 
; . efficiency,, , . y . : ; ...... ; )+: . a ^ c ^M v , 

a deuteron impermeable barrier to increase the rate of desired reactions, 
a thermal pipe to remove heat, 

a modified solution consisting of a gel containing lithium deuteroxide and 
- 'palladium deuteroxide,' 1 " - 5 ■ :li \ — — V--^ 1 ' ^=- J: ^ f - t - 
a structural barrier to minimize catastrophic loss of said cathode, 
a composite character of said cathode to minimize, catastrophic loss of said 
cathode, ; ' \- i ' i: ^' v " ^ ^^'^^^ - ^ - 

a structural barrier external to said cathode to minimize catastrophic loss of said 
cathode, and 

an external casing to provide uniformity and plug^in^ability of said^ device into, 1 .* - 
.sr super assembly; which allows integration of the smaller energy producing 
devices." 
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- ■ • ■ ' * - . - ' 4.1'.- 

Page 10.. -of .the original, specification (Une.s/3^20). teacheS/.the, Retails within, s the 

loaded sample, and what is the arrangement to produce that loaded sample. 

"Figure 1 symbolically shows the f compartments* ' used : f to analyze laii 
electrochemical reactor. Fi^ of a 

simple reactor referred to in ttiis'disc^ 

realistic with respect to size. The cathode is dissected into foiir fegi6nsV Three 
compartments are shown within the metal itself. The flow of deuterons is 
shown by arrows. The label 1 represents the metallic cathode, usually 
palladium in the preferred configuration. The labels 2 and 3 represents 
compartments 2, and 3 respectively^ which are discussed in detail below. The 
label 7 represents the anode w hich in the preferred embodiment is composed 
of palladium. The label 6 represents the solution consisting in the preferred 
embodiment of a gel containing antidesiccant, in combination with LiOD, 
palladium salts, and heavy water (D20)." 

On Page 1 0 of the original specification (lines 22 r 27 and continuing to: page 11, 
lines 1-8),. it is shown how to load. . . :t: . r - 7 . . 

n The application of said power source creates an^applied, electric fiejd intensity 
which produces cation flow- towards the cath^de.. } There results ,in -the near 
cathode solution, (labeled as.5 Jn figurje,!) a buildup of deuterons, and a low 
dielectric constant (gas bjubble) layer; The bubbles are labeled as number 10 in 
figure 1. There may be> spikes or on the cathode (labeled as 11 in figure, 1).!' 

"Classically, an electrode in a deuteron solution at equilibrium should measure 
potentials associated with the Nernst equation. However, during the, paction, 
the system is but 
tells nothing of tlie ;rate, ; Thef efor#, ..a quasirl-dimensional model can t be ; used 
to describe ;the sitqatiop^ the cathode. Jjn .the absence of, ^plutipn 

convection, molecular flux (F^ results .from^ b$th concentration gradients^and 
electrophoretic drift. f V , , f> r 

Page 11 of the ^original specification , (lines 13-29) Reaches how the: loading 
depends upon the solution. _ , 

"Coupled -equations thus.determ^ species in f the 

bulk solution. Kf is : the bjilk rate.of the des jr 4 e<£ reactions.. Kc, is the, rate at 
which deuterons physically, enter the palladium cathode. B is the diffusivity.^ f 

"For simplicity, „a, number of.iapproximajtipns are. madc,:such as no fi;ee. charge 
density. -In, addition cathode, and is 

electron limited, at an efficiency t of Ec, : so,;that the^ following steady state 
expression, for the initial coefficient of the ifwalvspa^ 
deuterons is:" ;; ^--^u^. \ i^]-^ • J, 

■ * 1 * ' " i Jiv ** T*5 ; *\ \ '•' *r"'-:0- :':'if!l-'- £i \ f * « J*y -.;*/*;' ft/ U-K. 



On Page 12 of the original, specification the subject matter 

involving different compartments within an electrode.; , ■ . . . , • 

"Figure 2 a simplified two-dimensional diagram which schematically shows the 
cathodic compartments used to describe a CAM electrochemical reactor. The 
cathode is dissected into several regions. The label 1 again represents the 
crystalline metal cathode. In figure 2, the label 2 points out the entrapped 
volumes within compartment 1 (label 1). Three of the compartments are open 
to the ambient and two are labelled by number 3; they represent compartment 
3. Most current theories involve the crystalline metal (label 1)." 

On Page. 13 of the, original specification (lines 1-21), continues with the teaching 
of the role of vacancies and movements of deuterons after loading, 

"The catastrophic active medium (CAM) theory differs from the other theories 
in that the desired reactions are hypothesized to not occur within the metal 
. bulk, but at .certain large vacancies anddefectsby the sudden fractional 
desaturation of deuterons. Figure 2 schematically shows a piece of* such' 
highly loaded metal. ... One cathodic compartment consists of the crystalline 

■•? (e.g.. beta phase) palladium into, remain in 
well-defined shallow energy traps,. The . second and,third cpmpartments of the 
cathode consist of the defects, grain, boundary dislocations, and. larger defects 
merging into bubbles and fissures. ;.. It is the movement of deuterons .to 
compartment? which begins the process atthat lpcgtion." j;! ;n . MV# ,,. M . .. , v ". uv P 

On Page 13 of the original specification (lines 21-31), the text teaches the best 

mode contemplated' by "the inventor of canning out his^ irr^ehtion [un^^rii^d :fiOT 

emphasis], ( 1 ' ' r ; 

" Catastrophe flux, coupled w ^deiitfeVonldfesy 

of the active* medium, drives Jthe fti^on reactmns.^ fty a 

second catastrophic process, 1 the fusibii-defe^ is * no^ longer cbnfihedV The 
final reactions in the CAM th^piy^ends wiih 1 ^fie' "opening u of the defect: or 
fissure through" a large cr^ (<^ fesiir^ire 
the result of the 'catastrophic desaturatibft 

previously fully deuterated (e.g. "in the" preferred embodiment palladium or 
titanium)," " * ^ \\ ^ — ^t^is 

On Page 14 of the original specification (lines 9-16), teachings involving the 

materials to be loaded are given which enable any person skilled in the art to make 

and use the subject matter defined by each of the rejected biairiis,' 

"In most metals (e.g. aluminum, cobalt, copper/ iroii, nickelVplkiniim, 1 silver^ and 
; ' tin) the deuterium solubility is described by the experimental relation [where 

K :is the Sievert constant, andop ?is the\pa_rtial ^pressure *o£ deuterium gasi 0}; 

However,; all such metals have low solubility^ and only dilute solutions are 
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stable (about one deuterons per 10,000, or more metal atoms). Furthermbre,;in 
such metals deuteron solubility is endqthermic. Therefore, the solubility for ^ 
these metals increases with temperature." 

On Page 14 of the original specification '(lilies' 1 8'-2 8); tfie- teaching is given of the 

best mbde contemplated^ the ihVeiffdf of canyiiig^ouf hft f in^Mrti^ ! [und^ 
emphasis],- : , iS , ^-n- o; ; ,i ,-, cn;: ., : n : 

"In contrast w ithin palladium and titanium (and other Group I¥b and Vb< metals 
and some rare earths such as cerium, lanthanum, niobium, tantalum, thorium, 
vanadium, zirconium) much different behavior occurs. First, much more 
concentrated solutions can exist. For these metals the greater deuteron 
concentrations mean that they act like emphores (Vases', similar to the 
biomaterial myoglobin). Furthermore, the deuteron binding in these metals is 
exothermic. This indicates that the deuterons reside in shallow energy traps 
located within and throughout the lattice. Most importantly for the CAM 
theory, the deuteron binding capacities decrease with temperature for these 
metals." " • " ' * "• ' v :V ° ' — • ^ - 

On Page 1 5 of the original specification (lines 1 - 1 2), t teachings enable any person $ 
skilled in the art to calculate the important ratio of the subject matter defined, by each # 
of the rejected claims 

"The deuteron-laden metal lattices change significantly with increasing deuteron * 
* loading. An extensive literature, involving * solubility" * isotherms arid u x^r ay i 
results' demonstrates t\vtf soiid solutions x>f protons m"palla'diu^ v 
time of deuteron loading there is progressive increase in thV volume of the # 
cathode. A 5000 atmosphere inf ernai pressure i$, & frsiStenV with the" 4 % plastic .4 
deformation tolld^ii^ ^epterijdft lading:" ^ M P iW>r * *^ * - | - 

"ClissicMly; thne atoini^ ratio of Se^ertfriis : W'pWadiii^ is* Wed' to' describe' the 
quantity' of dei^rtos'in fret** 1 " ??; * *#™ s * <* ! — -'«*vy 

(Pd D,); where 1 * 1 " 'T^ ^ " '" ? t" ^ " w 

On Page 16, the original specification (lines 1-5) teaches the subject matter of 

loading, by deriving the. fractional saturation (yD). . itt 

. "The quantity of the latter depends both upon the amount of deuteron binding . t 
material present [e.gl palladium in its beta phase], the number of intralattice u 
sites available for the deuterons (n) and the affinity of the palladium lattice for 
those deuterons. The affinity is thus mode a.fractionalsaturatm 

On Page 17,"' the original specification times 1 - l^f continues witfr the teaching of 

fractional saturation changes displacing deuterons. - t>:>\ ,-^ s - ?h< 

"Figure 3 shows the- hydrogeii-sqlubiHty saturation r or 

binding) for palladium as a function of temperature, along with Taylor series 
expansions ^ curve 4) shfows the" quantity M ih v * cubic 

centimeters (STP) contained in 100 grams of palladium. The total quantity of 
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hydrogen in palladium is markedly temperature dependent. The Taylor series 
expansion shows that the differential desat^ 
with decreasing tei^ 

an increase in temperature may drive th e desired reactions by catastrophically 
displacing deuterons into compartment 2." 

On Page 1:7 of the original specification (lines 2O728) ; teachings enable any 

persoh skijfed jri the^art tQimake^nd use ;th^ yi^^t^^er defined by each of the 

rejected claims 'i- '-V/v?-^^ .: >: - V^-- :; ,v; Jv ' ;; -'' -v";. ; - .- -v: . •-. 

"The CAM theory considers palladium as an "active" medium because unlike 
most other metals, palladium has a deuteron capacity which falls rapidly as 
the temperature rises. The temperature effect upon deuteron desaturation, in 
palladium, usually begins in the beta phase. The binding decreases so 
markedly with temperature that there is almost a decade decrease from just 0 
to 50 Centigrade, At 110 C, the beta phase converts to the alpha phase with an 
additional 0.3 moles of 02 gas relieased; M : : Ji : ^ \ ;^ : 

On Page. 19 of the original: specification -{lines 1-18); teaches 7 the . best mode <- s 

contemplated by the ifiveritor of carrying out his iriveMibh j s " 1 h i; < : ' H " * * > 

"Figure 4 shows that as current is delivered to the cathode there is a steady 
increase in deuterium within the cathode. Initially, because of the large 
capacity for deuteron binding in compartment 1, the deuteron pressure rises 
only slightly. ... It can be seen that there occurs a critical catastrophic event 
wherein the fractional saturation suddenly falls as the temperature rises in 
concert. As the active medium (palladium) catastrophically releases deuterons 
to the defect sites astronomic pressuresjde^elqp. ; ,to a crescendo fashipjp^the 
desired reactions, result and the ^cathod 

temperature in compartment 2 pises ;fui*ther, -bjit isihmitjedj.as phonpns^carry ^ 
off the excess : eiiergy of the reaction?*. ;The,ac$ve f m arp^und .the. defect * 

site, in which the desired reactions occur,, reab§or^s,p^ 
observed excess heat" ,1 r 

On Page 19 of the origina^ teaching 

of increasing the likelihood of the -desired reactions \>y^ the catastrophic fractional 

desaturation;- of deuterons. v ^ • : ■ -v^ ^ :5 : - - v* lV ^ v 

"The catastrophe occurs precisely because 1 'the* further temperature -increase 
causes even more fliix of deuterons into compartment 2^ further increasing the 
likelihood of the desired reactions. The reaction is driven by the catastrophic 
fractional desaturation of deuterons from the crystalline palladium lattice, 
previously filled to capacity. The catastrophic mass transfer of deuterons to 
the defects (from the saturated metal, not the solution) enables the desired 
reactions to occur. Also ' the electrical charging 1 - -Vf - the' tathode tb a high 
negative Voltage Should enhance t^ ^ liquid vh*--? s Ji't$$ «r y 
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On Page 19, the original specification (lines 30 and continuing to page 20, .line 5) 
teaches the correlation to deuteron (or hydrogen) embrittlement. 

"The reactions of deuterium continue until the 'crystalline' palladium (the active 
medium because of its high fractional saturation and its exothermic 
desaturation tendency) is spent of its deuterons' or until, by a second 
catastrophic process, the fusiob-defect-Site is no longer confined. At that point, 
catastrophic exposure of compartment 2 to the ambient occurs creating 
compartment 3. The intracathodic compartment 3 of the CAM theory is 
known from endstage deuteron (or hydrogen) embrittlement." 

On Page 21, the original specification (lines 1-16) teaches the best mode 

contemplated by the inventor of carrying out his invention, including anode shape, 
solute in the heavy water solution, and the arrangement of the electrical power 
source. 

"Turning now to Figure 5 shows a typical experimental setup, but with a novel 
cruciform-shaped sacrificial anode of palladium in a solution (labeled 7). The 
preferred solution (6) contains palladium salts, lithium deuteroxide, and heavy 
water. The cruciform shape is the preferred shape of the anode in that as it is 
sacrificed to the solution (enabling efficient codeposition of palladium and 
deuterons) the surface area most nearly remains constant during its 
decomposition of said sacrificial anode. The connections to the electrodes are 
labeled as 81 and 82. The reaction vessel is labeled 8. The cathode is labeled as 
number 1. ... However, the deuterated metals could, also be filled , by 
codeposition of deuterium and palladium, or by, high pressure deuterium gas." 

On Page 21 of the origmal specification (lines' IS- 19), the present invention is 

shown to be useful, because it removes heat and assembles smaller devices; tv: " 

"In the following devices, heat pipes are included Pas well as a supefass^ 
capable of removing excess heat. " 

Page 2 r of the OTigihai specifipation flip^ 

for loadeding., v;. ,4-.^h;^ :: v-- 

"In the following devices, palladium is the described preferred embodiment for 
the cathodes, but members of the group consisting of vanadium tantalum, 
niobium, lanthanum and cerium may also be used." 

On Page 22 of the original specification (lines 1-17) teaches the best mode 
contemplated by the inventbr of carrying out' his invenfioh to » ; minimize electrode 
damage. 

"Furthermore, one imj^ should be irhf proved f6¥ ;s 

/ ' deuteron solubility, .while being stabilized from catastrophic deformation 
which ^ would end the desired reactions.; There, are, a . number of methods by 
which this is. accomplished.'! 
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"Within the metal (labeled 1), there are several methods used in this device to 
minimizing catastrophic fracture. First, is the preferred use of cathodic binary 
alloys. Some palladium alloys (e.g. boron, silver or gold) exhibit, for 
intermediate compositions, peak levels of hydrogen, (and deuteron) ^solubility.! 1 . 

"Second, in the preferred embodiment; manganese could be added to the 
palladium to decrease the susceptibility to deuteron cracl^g v Thii:4, j^the 
preferred embodiment, said cathode is stabilized by an external barrier 
construction. Fourth in the preferred embodiment additional diffusion 
barriers are placed to obstruct the released deuterons." 

On Page 22 of the original specification (lines 19-27) teachings enable any 

person skilled in the art to make and use the subject matter defined by each of the 

invention with regard to mimizing electrode deformation. 

"In the preferred embodiment internal materials are added to decrease the 
likelihood of electrode deformation. For example a composite material could 
be fashioned using palladium and epoxy so that the electrode is more like 
bubblegum than like crystalline metal. Although the inter- and intramolecular 
forces are less, the bond energies increase because the important parameter is 
the product of force times distance. The weaker interactions, acting over^ 
longer distances, would lead to increased energies required to rupture the ft 
electrode."" ' ' • * • - • ••- v:." .v, . ?> . 

Page 23 of the original specification, (lines 1-70 enables any person skilled in : the 

art to make and use the composite Material taught in the application. 

"In the preferred embodiment tungsten microspheres are added to the t metal^ 
The very large melting temperature of the tungsten prevents it from melting ; A 
and alloying with the palladium when the desired reactions are achieved 
purpose of the spherical shape of the microspheres^ is to stop the propagation 
of defects by giving a large radius of curyature. r which the 
likelihood of said defects proceeding." , ^ 

On Page 23 of the original specification (lines 22-28), the barriers to prevent 

expansion are taught. <. .. * . 

"After turning to figure 6, attention is drawn to the barrier labeled 40 which 
surrounds one sphere of compartment 2 (which is not labeled). It is made of a 
material characterized by a high modulus of elasticity so as to retard any 
expansion of compartment 2. The purpose of the expansion barrier is to 
prevent expansion Of the cathode (labeled 1) and' thereby minimize formation, 
and propagation of compartments 3." , r , r .... • -r. ^ jsi 5 



Page 24 of the original . specification (lines 1-18) teaches the best mode 
contemplated by the inventor of carrying ' out his invention, including l f the 
arrangement of electrodes, the direction of the applied electric field, and the locations 
of the barriers and other features. 

"Figure 7 is an isometric drawing of a CAM electrochemical device, and shows 
the direction of the electric field. Figure 7 shows a see-through view over the 
cathodic volume. This cutaway exposes the four concentric components of the 
device at that location. In this simplified CAM device, surrounding the 
cathode, in coaxial fashion, are a deuteron diffusion barrier (labeled 50) and 
an expansion barrier (labeled 40). These barriers are discussed in detail below. 
In this particular device, the cathode is axially-fed the deuterons. ... The 
electric field points from anode (labeled as 7) to the cathode (labeled as 1). In 
the device shown in figure 3, label 20 represents the structural casing wall 
which makes this CAM device "dry". The enclosed solution, in the preferred 
embodiment actually consisting of a heavy water-LiOD-gel, and is labeled 
number 6. The device is shaped like a fuse and can be easily placed into, or 
removed from, an assembly and system used to both power the reaction and 
extract the excess heat." 

On Page 24 of the original specification (lines 22-32, and continuing to page 25, 

lines 1 through 6), Figure 8 and the text teach for those skilled in the art 

organization of the components, of the present invention . 

"Figure 8 shows a vertical cross-sectional slice of a GAM device, having a 
external structural casing support system, -a- Centrally placed axially-filled 
cathode, a coaxial deuteron^-barrier and ■• coaxial expansion-barrier. * The 
structural support system (labeled 20) encloses an axially-filled cathode for 
loading reactions consisting of a coaxial deuteron-barrier and coaxial 
expansion-barrier. The expansion barrier (labeled 40) surrounds the cathode 
and prevents expansion. Between the two is a deuteron impermeable barrier 
(labeled 50) which prevents outward diffusion of deuterons when the cathode 
is catastrophically desaturated of its deuterons; The barrier prevents loss of 
deuterons to the expansion barrier, and acts as a circumferential locus of 
fusion. The cathode is labeled as 1. In this CAM device, the cathode is charged 
in a direction perpendicular to the drawing (e.g. similar to figure 7)." 

Page 25 of the original specification (lines 8-1 2), -teaches 'the best mode 

contemplated by the ^inventor of carrying out .his invention with respect to the 

thermomechanical material^ such as a thermally-conductive epoxy. : ; 1 * 

"Figure 9 is a cluster of seven CAM devices' ^ tiefd; together? by aiTfextmiai 
structural casing support system, and an ' infef cluster thermomeihanical 
material. A high thermally conductive epbxy' would be the preferred 
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embodiment. This would enable facile, relatively inexpensive, support and ' 
thermal coupling for the system." • w 1 

' Page 25 of the original specification (lines 14-22) teaches the any person what 

the organization of the electrodes, barriers, and'deuterra "catastrophic 

desaturation" creates the internal flux after loading.., - >.-* t 

"The cathodes are fashioned as cylindrical palladium surrounded by a deuteron 
impermeable (or relatively impermeable) barrier (e.g. tungsten or gold). The 
result would be that after a slow charge with deuterons, the catastrophic 
desaturation yields a rapid symmetric flux through the walls of the cathode 
cylinders - directly into the impermeable wall thereby increasing fusion." 

On Page 25, with reference to Figure 10, of the original specification (lines 24-30, 
and continuing to page 26, lines 1 through 8) teaches the best mode contemplated by 
the inventor of carrying out his invention using a .central axially-filled cathode, two 
coaxial deuteron-barriers and an inner thermal pipe. Included are the compositions 
of the materials to. be. used..: ...... \- . .. - 

"Figure 10 shows a vertical cross-sectional slice of a CAM device, with a central 
axially-filled cathode, two coaxial deuteron-barriers and an inner thermal 
pipe. This device is surrounded by a structural support system labeled 20. The 
axially-filled cathode (labeled 1) is, constructed within, and, around,, novel 
devices. Coaxial with the cathode are two sites consisting of double coaxial 
deuteron-barriers and an inner thermal pipe." 

"The inner thermal barrier is labeled,. 70. In ,the.;preferred embodiment , this 
would be gold. Within that bam In the 

preferred embodiment, the pipe could consist of a thermocouple, or be 
connected to a thermocouple by a diamond filament 'or thera 
composite material. The outer deuteron barrier is labeled ,50. The, barrier, to \ v t 
expansion is labeled 20. For this device, the inner four layers, (from inner to 
outer) are diamond filament, gold; palladium, and gold. M v ' u? iv '^ v ' 

On Page 26 of the original specification (lines 10-31, and continuing to page 27 5 
lines 1-2), ,, with reference, to. Figure 11, the inventor tpactesthe subject matter in a 
different embodiment,* and ;again . includes , the ^materials: inyolyed; , as . well r as the 
configuration. - v --\ j . Mr / .< -y :•■ ;;.«-;.;■: "J.;. V * 

"Figure 11 shows a vertical cross-sectiohal slic"e : through a novel CAM coaxial 
device with a coaxially-filled cathode, and an inner coaxial deuteron-barrier 
and thermal pipe. This embodiment is in a cylindrical configuration. The 
electric fields are in the radial direction. This device is characterized by 
coaxial loading of the cathode with deuterons (labeled *1). In the figure, the 
anode * is circumferential . to the cathode, antj % Jabeleif as TBe solution 
(labeled (S) consists of lithium tfe and fieayy 

water as the preferred embodiment. Tlie inner diffusibii barrier (labeled 661 




and consisting of gold in the preferred embodiment) and the inner thermal 
pipe (labeled 70, and consisting of a diamond filament in the preferred 
embodiment) are shown in cross-section. ... The heat energy is extracted from 
the center. In this CAM device, the activation current is supplied between! 
and 7. The barrier (70) acts to provide a geometric focus 4 at which the desired 
reactions occur. The is extracted through thermal pipe (70) which in 1 the 
preferred embodiment is diamond; or composites of diamond (e;g. thermally 
conductive epoxy filled with diamonds), fl - 1 < ^ ^> : 4 ( ^ ^ U^^^i f.'L 

Page 27 of the original specification (lines 4-11) teaches the best mode 
contemplated by the inventor of carrying out his invention with respect to device 
assembly. 

"Figure 12 shows three CAM devices (labeled as 90 in figure 12; but similar to 
what is shown in figure 3). These devices each contain a cathode (labeled 1), 
intradevice gel containing lithium and palladium deuteroxide (labeled 6), and 
anode (labeled ,7). These CAM devices are inserted, "similar to a fuse onto a 
holding board (labeled 91), held in place by clips (labeled 92). Some of the clips 
are electrically conductive (e.g. to hold the anode) whereas other clips are 
insulators." 

On Page 27 of the original specification (lines -13- 18) is; taught how the . devices 
are inserted. , ; ; . v. 

"After being mounted to the board, the three CAM. devices are inserted into the 
device receptor apparatus (labeled 93 in figure 12). Said apparatus has 
; electrical and thermal connectors (labeled 96, atfd 97 respectively) which are' ; 
held in a mechanical connecting system (labeled 94). The entire apparatus has 
heat dissipative radiator (labeled 95)." 

On I^age 27 pHhe ^ is 
shown to ^be useful, because 1 each "unit is thus easilyVexchangeable by, replacement 
with a functioning one"; " :: " ' ; ,V: * "'" 

'The purpose of the device receptor apparatus is to integrate the three (or more) 
CAM units. The three cathodic connectors are connected to the control apparatus. 
However, the thermal connections (labeled 97) are used to couple said units together. 
The damage . or rundown of one CAM . unit - is thus easily . exchangeable by 
replacement with a functioning one;!'. ,; : %i v « v , l; 
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Page 27 of the original specification (lines 27-32, and continuing to page 28, lines 

1 through 10) teaches the best mode contemplated by the inventor of carrying but his 

invention using orthogonal electrical fields. The specification includes discussions of 

the casings, applied electric fields, and barriers. 

"Figure 13 is a crossectional drawing of a lamellar CAM reactor. This device has 
two orthogonal applied electric fields. The first (labeled E-field number 1 in 
the figure) is that which is applied to charge the palladium with deuterons. 
The second applied electric field intensity is delivered after full charging has 
been achieved. In the figure the anode and cathode are labeled as 7 and 1. 
The electrolyte solution or gel is labeled as 6. The connections for the first 
electric field are labeled as 81 and 82. The connections for the second electric 
field are labeled as 85 and 86. The mechanical casing is labeled 20. The 
deuteron impermeable barrier is comb-shaped in this preferred configuration, 
and is labeled 55 in figure 13. The cathode in this preferred configuration is 
divided into parallel slabs. Between these slabs alternate 
deuteron-impermeable barriers. Application of the second electric field causes 
the deuterons already loaded in the cathode to redistribute, but the 
deuteron-impermeable barrier(s) act to enhance the desired reactions. M 

Page 28 of the original specification (lines 16-32, and continuing to page 29, 
lines 1 through 3) teaches the best mode^contem^ of canying out 

his invention using , the ; combination ,? of .orthogonal ^electric fields ,ancl, (device 
assemblies, with the applicant list connections and ihaterials. ' '■-*'•■ : * : ^ ' 

"Turning to figure l4 \yhich shows three lamellar CAKl ^ device is 

equipped \yith orthogonal applied electric fields. The ^ second applied electric 
field intensity is delivered after full charging. " ^ ^ L rTT' ^ 

"Each reactor is labeled a? 90 in figure 14, but ^similay: t^wfiai is ^hpwn in figure 
These devices each contain a cat libdes - 
containing lithium and palladium deuteroxide (labeled 6), and anode (la^ 
7). These CAM devices are inserted, similar to a fuse onto a holding board (not 
shown), held in place by clips (labeled 102). The three CAM device are shown 
connected to a microprocessor control system (labeled 110). Said apparatus 
has an electrical bus to connect the anodes (labeled i05) which are connected 
to the anodic connectors (labeled 82). Said apparatus has an electrical bus to - 
connect the cathodes (labeled 106 and 107) which are connected to the 
cathodic connectors (not labeled in the figure). The cathodic system buses (106 
and 107) are electrically shorted together during-the deuterium charging;" * \ 

"Said apparatus has a thermal bus (labeled 107) connected to the heat pipes 
(labeled 70) which are held in a mechanical connecting system (labeled 20)." 

On Page 29 of the- original specification : (lines : 6-1 6) ? ^teachesrtKe connections 
and setup so that any person can make and\u^ the subject matter defined, by . each of 
the rejectedxlaims. ; ; . >, ~.. 7 -..-.v. • v',- N a.*>>< >w ,^..,., r \.„ e 
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"The purpose of the receptdr apparatus is first- to integrate the three (or more) 
GAM units. The three cathodic connectors are Connected to the control 
apparatus. However, after loading the cathodes, the cathodic buses (106 and 
107) are separated and a second electric potential is supplied between these 
two buses. The result is the second applied electric field which is shown in 
figure 13, but not in figure. 14. The result is the piling ;up< of deuterium, at the . ; 
deuteron-impermeable barriers (labeled 55 in figure 14). The energy is 
directed out via the heat pipes (70) and the thermal bus (107). The damage or 
rundown of one CAM unit is thus easily exchanged by replacement with a 
functional one/' 

Page 29 of the original specification (lines 18-27) teaches the stereocohstellation 

of the invention, its composition, and barriers. 

"Figure 15 is a crossectional drawing of a device used to activate a CAM reactor. 
The cathode is labeled 1. The solution or gel is labeled as 6. The mechanical 
casing is labeled 20. The deuteron impermeable barrier is labeled 55. ... The 
CAM device shown in figure 15 does not show, for ; simplicity, the thermal 
transfer equipment. External structures labeled and 120 are near 
circumferential in location to the casing (20), and are used to squeeze; the 
CAM reactor. The resultant pressure causes catastrophic ^esaturation.'V^ .„ 

On Page 30 c>f the; original^ specification ^ 

enable any person skilled: in> the arrto make: *and*.us§ the subject . matter^defined by 

each of the rej ected claims; including "electrodes, he&f ^ipes^'sub'aSsembli^s, eliectrical 

busses, barriers and clips. 

"Turning to figure 16, shown are three pressure-activated CAM re 

reactor (un-labelled) is similar to that shown in figure 13. These devices each 
contain a cathode (labeled 1), heat pipes (labeled 70), expansion barrier (40), 
deuteron diffusion barrier (labeled 50), external * casing (20), and 
thermomechanical connector (labeled 130) for assembling the heat pipes (70) 
to the external thermal bus (14°)- — The ['CAM devices are inserted, similar to 
a fuse onto a holding board (150, 151 above and b 

place by clips..! , External sfru&ures, ^labetetf lib and 120 aire 
near-circumferential in location to thle casing (20), and are ' used to squeeze the 
CAM reactor." * ' : - ' : -"-- T ^ 1 - ; ->'-^M^."- ' 

Page 30 of the original specification (lilies 16-20) teaches' the subject matter of 

assemblies, quite usefiij to those skilled iri the art arid consumers, as well! * l ' 

"The resultant pressure causes catastrd^ 

receptor apparatus is to integrate the three (or more) CAM units, and to 
couple said devices to thft cpn^ or Tundown^ of 

one CAM Jinit allows easy replacement by. a functioning one.' - W v . . ; , 
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On Page 30 of the original specification ;(lines< 22-32), : there< is teaching, quite 

useful to. those skilled in the art, because it . teaches .'the? best mode*, contemplated by 

the inventor of carrying out his ihvehticyh."-' 1 »' ^ ~* * ' ■ 

"Figure 17 is another. configuration of device, .which can, be easily integrated into 
power and heat systems. It consists of a reactor as described above (cf. figure 
13) which is arranged as a thick film device, located in a transistor-like 
header. The header (labeled as 200) is perforated by six (6) holes (not labeled) 
to accommodate insulators (labeled 210), through which six leads enter said 
header. The leads consist of electric leads (182, 185, 181, and 186), and two 
thermal connections (labeled 170 in figure 17). The electrical leads are 
connected to the thick film device. The anode (labeled 7) is connected to the 
anodic terminal (82) to which is bonded the "anodic" lead (labeled 182). " 

Page 31 of the original specification (lines 1-8) teaches any person skilled in the 

art to make and use the subject matter, defined by each of the. rejected claims, 

including use of semisolid gels and use of barriers to obstruct the driven deuterons. 

"The cathode (unlabelled but located adjacent to its cathodic terminal labeled 81) ( . 
is connected via the cathodic terminal (81) to the "cathodic" lead (181). The. ( 
electrolyte is an electrolyte gel as discussed above (labeled 6). After loading the , 
leads 185 and 186 are activated to drive the deuterons into the obstructing^ 
barriers (which alternate with the cathode)." 

On Page 31 of the original specification (lines. 10-1 8), teaches the best mo|ie 
contemplated by the inventor of carrying out his invention with respect to extraction 
of generated product using ( an applied inhomogeneous magnetic; ,^ 

"Figure 18 shows a CAM reactor with a modification to extract an isotopic 
nuclear fusion product (e.g. tritium) from said reactor rather than heat. The 
device shown in the figure has an axially loaded cathode (labeled 1). The anode 
is labeled 7, and the solution 6. The structural casing is labeled 20. The . * ; - 
cathode and anode have electrical , connections 
labeled 81, and 82, respectively. H 

"The electrical connections' to the FWSOR power Supply are labeled 181 aiid 182; 
An expansion barrier (40) is shown." ^ : ; ; . • • ^ = 

Page 31 of the < original specification (lines 20-24). -teaches ; the best -mode 

contemplated by the inventor -of" carrying out his invention by using an 

inhomogenous magnetic field intensity. .. . - ; ; 

"An inhomogenous magnetic field intensity is applied by coil labeled 300 to one 
portion of the cathode (1). Said magnetic field is driven by the power supply 
(labeled 301) in the figure. The spatially inhomogenous magnetic field could 
also be created by a superconductor/' f - : 



Page 31 of the original ..specification (lines 26-32, and continuing to page 32, 

lines 1 through 6) teaches loading, and the role of differential magnetic susceptibility. 

"The cathode is loaded by the electrochemical drive system. The differential 
magnetic susceptibility between isotopic fuel and the nuclear fusion product is 
used to magnetically pump the product to and through the barrier labeled 
350. At that location there is a buildup of the isotope with the larger magnetic 
susceptibility due to said differential magnetic susceptibility. The magnetic 
force resulting from the applied magnetic field is the derivative of the 
magnetic coenergy with respect to distance in the axial direction, and is 
proportional to the square of the current, the square of the number of turns in 
the coil (300), and said differential magnetic susceptibility. The products are 
removed at the product barrier (labeled 350). If said isotopic product is of 
lower magnetic susceptibility, then the coil is moved toward the portion of the r 
cathode near to the solution (6)." 

On Page 32 of the.original specification (lines 8^10) teaches the subject matter. 

"A two-stage method which involves a first stage of loading, and then, a second 
stage of sudden rapid ("catastrophic") flow of hydrogen within the metal. " 

An apparatus including a novel cathode, novel anode, and heat pipes, to improve 
reaction rates. An apparatus including means to extract products. An 
apparatus including intraelectrode barriers to obstruct the movement isotopic 

fuel." . : ; - - ■- ' ' ' ^ * - * v " ' " ' ' 
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(6) ISSUES 

35 U.S.C. 112 (first paragraph) 

Whether Claims 1-10, 12-19, 21, and 22 and the specification are patentable 
under U.S.C. §112. 

35 U.S.C. 101 

Whether Claims 1-10, 12-19, 21, and 22 are patentable under U.S.C. §101. 

35 U.S.C. 112 (second paragraph) 

Whether Claims 1-10, 12-19, 21, and 22 are unpatentable under U.S.C. §112 
(second paragraph) because the claims are indefinite. 

35 U.S.C. 102 , 

Whether the subject matter sought to be patented as defined by 1-10, 12-19, 21 
and '22 'is unpatentable under U.S.C. §102 because of WeVtfall (TJS '5,21 5,63' l): 1 J 

Whether the subject matter sought to.,be.,patented as defined by 1,2, 4, 5, 7, 1,0, 
13, 15, 16 and 21 is unpatentable under U.S.C. §102 because of Kinsella et al.(US 
3,682,806). 1. 

Whether the subject- matter sought to be patented as; defined by 1-8 and 13-16 is 
unpatentable under U.S.C. '§102 because ; of Patterson :(US- 5 ,31 8^675) dr. Patterson 
(US 5,372,688), - ■ . , . 

,• 1;192c(6)(y) : :> , v . • : :•: 

: Whether the Office has shown good-faith execution, of MPEP 707.07(j) and 
MPEP 706.03(d). 

Whether the Office has'- shown' g66d'-faM•' : 'resqp6inse•'affe^• , Applicant supplied 
Declarations' and arguments.-' ■ :: ' • { - ?-* :: • ' ■ ' 1 > 
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(7) Grouping of claims 

Claim T distinguishes and limits the invention, in a process for producing a 
product using a material which is electrochemically loaded with an isotopic fuel, to a 
method of controlling the loading which includes in combination, loading said 
isotopic fuel into said material, then providing means for producing a change in the 
quantity of said isotopic fuel within said material, creating thereby a catastrophic 
diffusion flux of said isotopic fuel within said material, providing a diffusion barrier 
to said diffusion flux of said isotopic fuel within said material, and thereby producing 
said product. 

Claim 4 distinguishes and limits the invention, in a process using an isotopic fuel 
loaded into a material, to a two-stage method for controlling the loading which 
includes in combination loading said isotopic fuel into said material, then providing 
means for producing a change in the quantity of said isotopic fuel within said 
material, creating thereby a catastrophic diffusion flux of said isotopic fuel within 
said material. 

Claim 13 distinguishes and further limits the invention to an apparatus to produce { 
a product using a material loaded with an isotopic fuel, which includes [ in i 
combination means to load said isotopic fuel into said material, means to produce a j 
change in the quantity of said isotopic fuel within .said' material, means produce a % 
catastrophic diffusion flux of said isotopic fuel within said material, means thereby to, 
produce said product. 

Pursuant to 35 USC 112, sixth paragraph,, the Appellant has given complete 
identification of means plus function and step plus, fiinction including the structure, 
material, or acts described in the specification as corresponding to each claimed 
function with reference to the specification by page and line number, and to the 
drawings. The Independent and Dependent claims are identified, and concise 
explanation of their subject matter is also given. 

All Claims are separately patentable and do not stand or fall together because they 
are materially distinct and because the claims are n(}t unduly multiplied and have 
separate limitations, as recited in the claims. The Arguments for such iiiclude the 
following.. v •> 
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ARGUMENTS - 35 : USC .§112 first paragraph REJECTION h 

1. Claims 1-10, 12-19, 21, and 22 have been rejected under 35 U.S.C. 1 12 by the 
Examiner, based upon the Examiner's incorrect opinion that the "environment" in 
which the above-entitled invention operates "does not exist", based upon flawed 
reference to other old art ("FP" or "F+P") and by systematically ignoring Appellant's 
(then Applicant's) submitted Declarations of fact and accompanying Exhibits proving 
the Office wrong or disingenuous. 

The Examiner is wrong in this 35 U.S.C. §1 12,Tfl rejection for any of several 
reasons. First, the Examiner's 35 U.S.C. 1 12, first paragraph rejections are improper, 
factually disingenuous, substantively inaccurate, legally flawed, in large part not 
relevant, and therefore . unfair, : _ , 

Despite the Examiner's handwavirig, and plea for "rubber-stamping" again of his 
false statements, there have been no f valid substantive precise honest "reaspns" in 
section 2, section 4, section 6, section 7, or anywhere else by the Examiner (who 
ignores the responses as he discusses other art and then either ignores or destroys 
Evidence). In this case, the .Examiner has ignored the pro se Applicant's arguments, 
Declarations and peer-reviewed articles which were submitted before FINAL. Most 
shamefully, the above false sentences by the Examiner are made without any honest 
foundation. There was NOTHING of substance or relevance in Section 2 or any other 
section. The rejections have been made QNLY by the Examiner having ignored 
THIS invention, and only by the Examiner having carefully, egregious ly selected, 
then removed, submitted Evidence, Declarations, and peer-reviewed papers (vide 
infra, vide supra). Each of these points will be addressed below. 

THE APPLICANTCOMPLETELy COMPLIED 

2. Most importantly, for each rejection under 35.U.S.C. ,112, first paragraph, the 
Appellant previously, before FINAL*, fully- and completely specified the many errors 
in the. rejection, including how Appellant (then- Applicant) timely provided evidence 
surmounting the Examiner's incorrect arguments.. J. .r -a > . . . - -v 
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It is a fact that in Applicant's previous Response to the Office, dated 12/3/2002, 
all of Examiner Palabrica's arguments were decimated. Applicant provided Evidence 
in the form of publications that rebut the Office. 

In Applicant's Communication to the Examiner dated 12/3/2002, the Applicant 
has specified exactly how he demonstrated what he has described in his application 
and how the above-entitled invention works and is useful. 

In Applicant's Communication to the Examiner dated 12/3/2002, the Applicant 
has specified exactly how he provided a description which will allow others to build 
an apparatus that works and will deliver said useful result. 

The Applicant's Communication to the Examiner dated 12/3/2002, the Applicant 
has demonstrated that he has described in his application how the above-entitled 
invention works and is useful. 

In Applicant's Communication to the Examiner dated 12/3/2002, the Applicant 
specified exactly how he characterized the. above-entitled invention in claims which 
are clear and which avoids describing anything previously described in the prior, art. 

The Applicant's Communication to the Examiner dated 12/3/2002 demonstrated 
that the Applicant has characterized the above-entitled invention in claims which are 
clear and which avoids describing anything previously described in the prior art. : 

The nature of the invention, along with introduction of some of the Declarations, 
was discussed in the previous communication from the Applicant to the Examiner, 
dated 12/3/02, as \yell as on earlier, communications, and thereafter. ALL HAVE 
BEEN IGNORED regarding their substance, and accompanying Evidence. 

Appellant (then Applicant) cited law surmounting the Examiner's, arguments, and 
demonstrating that they are without legal foundation and not the normal standards of 
review. 

Where is the Examiner's substantive response? . 

When will the Board EVER demand the Examiner respond either to the Evidence, 
or Declarations, or substantive responses? 
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3. Third, the Appellant submits that the first paragraph of 35 U.S.C. 112 is 
complied with fully and completely^ for reasons discussed in detail below". * " s " v 

The present invention has operability, is taught in the original specification, and is 
claimed by the claims. 

The original specification described the subject matter defined by each of the 
rejected claims, and enables any person skilled in the art to make and use the subject 
matter defined by each of the rejected claims, and sets forth the best mode 
contemplated by the inventor of carrying out his invention. 

The present invention's enablement is bome out by de jure by peer-reviewed 
publications. 

The present invention's enablement is borne out by the de facto Declarations 
affirming to said operability and utility (which together manifest enablement). 

4. Fourth, in additition, unlawfully and corruptly, the Examiner has not replied to 
any of the Applicant's comments before FINAL regarding the issues involving 35 
U.S.C. §112 Ifl, but in its place, the Examiner merely repeated the same thing oyer 
and over. The Examiner did not reply to. the majority of the Applicant's previous 
comments regarding these very same issues involving 35 U.S.C. §1 12 1J1 because the 
relevant documents were again removed, and because there is no accountability in 
the USPTO. ~ \ 

5. Fifth, the Examiner is entitled to his opinion but not to mischaracterizing the 
facts. He was informed with Evidence that he was wrong! The second time he did 
this, he was spouting falsehoods. The third time, he removed Evidence from the 
federal court and federal documents. The fourth time which the Examiner, Dr. 
Palabrica has continued his misstatements .which are rebutted , by Evidence including 
removed/blackenedput/destroyed/redacted/ignored Declarations, he has pulled others 
into misprision of felony. There is the appearance of impropriety because in the 
above-entitled application, Dr. Palabrica prevented said Evidence (which includes his 
previous lying and removing Evidence) from the Board, itself. None of this is 
consistent with the Constitution of the United States of America, the Law, or the 
directives of the US Congress. This will be discussed in detail after the rejections are 
discussed, below. 
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6. Sixth, the above, and other,' false statements by Dr. Palabrica have been made 
only by ignoring the Applicant's submitted Declarations, Evidence, and even reports 
of the Applicant's (now Appellant's) open demonstrations. 

NOTA BENE: While the Examiner has been tampering ahd destroy ing Evidence 
in the above-entitled action, the pro se Applicant was preparing to give his second 
very successful (2nd) OPEN DEMONSTRATION at MIT (Cambridge, MA). 

7. Seventh, the above false statements by Dr. Palabrica have been made only by 
ignoring the Applicant's submitted (before FINAL) peer-reviewed published papers. 
These peer-reviewed publications show that growing numbers of the scientific 
community consider the positive results of Appellant's work as being operative and 
of utility. That includes the American Nuclear Society and the American Chemical 
Society. It is these individuals in the scientific community who actually research and 
write the scientific technical papers which undergo peer-review, file patent 
applications, and attend the Conferences, who accurately evaluate inventions, 
products and publications. This community is defined as those "skilled in the art". 
They disagree with the Examiner's notion as to the operability and utility of this 
invention. The peer-reviewed published papers which refute the Office include 
Swartz, 1994, "Catastrophic Active Medium Hypothesis of Cold Fusion", s 4, 
"Proceedings: "Fourth International Conference on Cold Fusion" sponsored by EPRI 
and the Office of Naval Research, and Swartz (1998), Improved Electrolytic Reactor 
Performance Using p-Notch System Operation and Gold Anodes,. Transactions of the 
American Nuclear Association, Nashville, fenn 1998 Meeting, (ISSN:00()3-018X 
publisher LaGrange, 111) 78, 84-85, Swartz. (1997), Fusion Technology, 31, 63-74. 
These are augmented by Swartz, M.R. "Survey of the Observed Excess Energy and 
Emissions In Lattice Assisted Nuclear Reactions", Journal of Scientific Exploration, 
23, 4, 419-436 (2009)/ Swartz, M„ ''Excess Heat froin Low Electrical Conductivity 
Heavy Water Spiral- Wound P(^20/Pt and Pd/D20-PdC12/Pt Devices", Condensed 
Matter Nuclear Science, Proceedings of ICCF-10, eds. Peter L. Hagelstein, Scott, R. 
Chubb, World Scientific Pubiishmg, Vj^' JSBN 98 1-256-564-K' Pages ,29-44; 45-54, 
and 213-226 (2006), Swartz, 1998, Improved Electrolytic Reactor Performance 
Using p-Notch System Operation and Gold Anodes, Transactions of the American 
Nuclear Association, Nashville, Tenn 1998 Meeting, (iSSN:o6o3-0 1 8xV publisher 



LaGrange, 111) 78, 84-85 and Swartz(97): : [♦****] Fof years, Dr. Palabri6a h^s 
removed these publications from the file folders arid ignored the rest. * 

8. Eighth,, and very importantly, the abqyer entitled invention works, and therefore 
has operability and utility. s There IS compliance with 35 U.S.C.§1 12, first paragraph. 
The original specification and claims complied and conformed with the Patent Act. 
Applicant has been willing to reveal to the public the substance of his discovery and 
"the best mode ... of carrying out his invention," 35 U.S.C. 112, and should be 
granted f, the right to exclude others from making, using, or selling the invention 
throughout the United States, 1 ' for a period of 17 years. 35 U.S.C. 154. In return, the 
federal patent system is supposed to encourage the creation and disclosure of new^ 
useful, and non-obvious advances in technology and design in return for the 
exclusive right to practice the invention for a period of. years [United ■ States v. 
Dubilier Condenser Corp., 289 U;S, 178, 186 -187 (1933)]: However, in this case, as 
the Board is aware (and as the public is aware even if the Board continues pretend 
otherwise), the Applicant has received systematic harassment, by certain individuals 
at the US PTO under color of Law (vide infra). 

9. Ninth, the invention works without the need for cold fusion or 'excess jieat\ It 
says so right in the originial specification. 

10. Tenth, this improper unfair, rejection for putative "lack of operability" or 
"enablement" under 35 U.S.C. §112, ^1 # and '"lack of utility" "under 3 5 ' U.S.Q! §101 
has only been made by ignoring the original specification and claims, by ignoring the 
timely-submitted unrebutted Declarations, by_.ignQring scores of Exhibits and 
references. The Examiner is wrong because the Examiner did not correctly explain 
and define the actual invention. Worse, the Examiner wrongly, incorrectly, and 
maliciously, presumes that THIS invention is the same as used by Drs. Fleischmann 
and Pons (hereinafter F+P), and uses it as a segue to ignore THIS application. 

11. Eleventh, therefore, the cited art pointed to by the Examiner is not relevant for 
any of several reasons. The cited art utterly fails to describe THIS invention. Also, 
the "standard theory does not even mention the lattice, which the Applicant and 
others have now proven to be significantly important. 



12. Twelfth, Lattice Assisted Nuclear .Reactions . i(LAN[R) 5 also kno\vn as 
Condensed Matter . Nuclear State : Physics • (CMNS)., ; . and Solid State Nuclear 
Reactions, zind, Lattice Enabled Nuclear Reaction 

Reactions (LENR) is real .-Despite the determine^ .flawed opinion of the Examiner, 
cold fusion in lattices is real. 



13. Thirteenth, the Examiner is wrong because the Declarations which the 
Examiner continues to avoid dealing with rebut his flawed notions with respect to 
operability. Futhermore, the above false statements by Dr. Palabrica have been 
made only by ignoring the submitted Declarations. The Declarations contain factual 
statements which detail rebuttals to the Office and support the Applicant's position. 
The Declarations constitute significant reputable evidence of record and a bona fide 
case which is quite convincing and persuasive to one who is open-minded and not 
biased. Applicant's Declarations show precisely that the Examiner is inaccurate on 
issues of operability, refute all of his points of rejection, and substantially, 
completely and fully address and precisely dispute all of the Examiner's points of 
rejection and all matters criticized by the Office. They also prove the Office's notions 
are wrong in this matter - and more importantly only hostile and discriminatory. 

■ .' ' ■ • - . . • ''■ ' . ' .:- i . o ; ' i : K "•: A: . ; 1 t - 1 ; . - -.^ J > VI 
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14. The Declarations document Applicant's demonstrations of the Applicant's 
invention, including one open to the public, at the .Massachusetts Institute of 
Technology [Cambridge, MA] for a week before, hundreds of people. Thus, these 
Declarations support that the invention DOES operate as indicated., They prove that 
the specification adequately described the subject matter recited in the claims and 
demonstrate that it operates as stated. The Declarations prove that the adequately 
written description requirement is met and demonstrate that the teachings of this 
invention are sufficient for one skilled-in-the-art to have understood the inventor to 
have been in possession of the claimed invention at the time of filing. The 
Declarations demonstrate validation, operability, considerable utility, and therefore 
enablement of the present invention and Applicant's claimed subject matter. They 
indicate that the, teachings in the original specification, claims, and drawings are 
sufficient and convincing to one of ordinary skill in the art — heralding^ operability 
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and conformity and compliance with the 35 U.S.C. §112, §i (first paragraph) and the 
"enablement" requirement. ' % ' ** - " l 

15. Finally, and as ' importantly; egfegiousiy; despite the Applicarifs 
peer-reviewed published' articles' (American Nuclear Sbdiety), despite the Applicant's 
Declarations, despite the Applicant's open demonstrations at MIT, and despite the 
Applicant's invited lectures to the US Navy, DTRA, and other agencies, the 
Examiner simply destroys/removes/blackens out the Evidence submitted proving the 
Examiner has made false statements. 

16. Each of these points will now be addressed again. Furthermore, for each 
rejection under 35 U.S.C. 112, first paragraph (and the rest of the Examiner's 
rejections), the Applicant and the response below supplied by the Declarants fully 
and completely specify the errors in the rejection. 

17. The Applicant's response will be in three main sections. First, the Applicant 
will prove the above-entitled Invention, its specification, its subject matter and claims 
meet all requirements. Second, the Applicant will prove the US Patent Office has 
ignored Declarations and Evidence proving said Invention, its specification, subject ' 
matter, and claims meet all requirements. Third, the Applicant will prove the the US 
Patent Office violated US law and the US Constitution in its attempt to subvert said 
Invention, its specification, subject matter, and claims which meets all said 
requirements. 

These points will each now be discussed in detail below — after it is shown how 
the Appellant (then Applicant) complied completely. As will be shown, Applicant's 
original specification and Claims taught the subject matter defined by each of the 
rejected claims, set forth the best mode contemplated with an adequately written 
description of how to operate the invention, so that an artisan or ; those 
skilled-in-the-art, could practice it without undue experimentation, and distinctly 
pointed out and claimed the subject matter which constitutes the invention. These 
teachings were precise, clear, and unambiguous to a person skilled in the art, and 
adequately presented so that an artisan could practice it without undue 
experimentation [confer the unrebutted, multiply, removed, repeatedly submitted 
Declarations and Amicus Curiae Briefs]. 
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The Appehdicies "C" and "D" present detailed responses of the Appellant (then 
Applicant) regarding LANR land other matters in the aboVe-entitled action^ which are 
av'ailable'for the Board if Weeded beyond what isin tfre AjJpedl 'Brief. P " 

Two-stage catastrophic movement of loaded hydrogen within the metal 

18. The present invention is designed to enable the generation of a catastrophic 
desaturation of hydrogen-loaded metals, such as palladium. S.N.07/760,970 [now as 
Continuation in this application] involves a two-stage process involving loading of 
hydrogen into a metal electrode such as palladium; ^Applicant taught usihg a first 
stage of electrode loading, •-■/followed"' '"-by-, a second stage of sudden rapid 
("catastrophic 1 ') flow of the loaded hydrogeti within the metal Applicant taught in 
the original specification and claims how this apparatus works and presented 
objective detailed evidence of the invention. The first stage is the electrode loading, 
and then, in the second stage a rapid ("catastrophic") flow of hydrogen results within 
the metal; After the initial loading, said flow (or 'flux) bf hydrogen ^ takes place (jsagfes 
15-16,19-22,28,33-34; S.N.07/760,970) until the previously-loaded palladium is 
spent of its deuterons or the material is otherwise damaged. 

19. This generates significant efficient energy which is clean, and has been shown 
to generate electricity and clean water, and therefore is of incredible . utility to 
everyone, on Earth, except for the Examiner and his Supervisors, and, so far, the 
Board which has been held in the "dark" by removed documents and the Examiner's 
false statements on federal documents. , 

The two-stage nature of the present invention, was discussed in the previous 
communication from the Applicant to the Examiner, dated 1 2/3/02, including on 
pages 67-68. Where is the. Examiner's substantive response? Answer: There is hone. 
In its stead, in an odious manner, the Examiner has AGAIN ignored many of the 
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Applicant's detailed, Arguments. In the : light of ignored Declaration and Evidence, 
this has the appearance of impropriety:. . . ...... ... .. -.\ i(I 

20. In the present case, .the palladium loaded,. with ispjopic 
fuel, and then the catastrophic condition is created. The office purports inadequate 
enablement of "catastrophic desaturation", and that it is indefinite. In fact, 
contradicting the Examiner, the applicant's peer-reviewed publications about 
catastrophic desaturation have been published by EPRI, the U.S. Navy, the American 
nuclear society. Applicant's publications have taught internal diffusion flux of 
isotopic fuel (hyrogen) as discussed in peer-reviewed journals [Hagelstein, Swartz, 
Optics and Quantum Electronics, MIT RLE Progress Report, 139: 1, 1-13 (1997); 
Swartz, 1997, "Phusons in Nuclear Reactions in Solids", Fusion Technology, 31, 
228-236 (1997); Swartz, 1994, "Catastrophic Active Medium Hypothesis of Cold 
Fusion", 4, "Proceedings: "Fourth International Conference on Cold Fusion" 
sponsored by EPRI and the Office of Naval Research; Swartz, 1997, "Hydrogen 
Redistribution By Catastrophic Desorption In Select Transition Metals", Journal of 
New Energy, 1, 4, 26-33]. This is confirmation of Applicant's teachings of internal 
diffusion isotopic fuel and interstitial barriers. Importantly, these teachings confirm 
operability as taught years earlier in the original specification and claims. 

The Applicant noted that these papers -involving catastrophic desaturation- 
underwent peer-review and were published. 

21. Furthermore, those who are skilled-in-the-art have agreed that said 
catastrophic desaturation is a criticai issue for the successful performance of the 
system [Swartz (94B), Swartz (97B)]. The present invention is a divisional of S.N. 
07/760,970 ("the '970 application"), a two-stage method to control loading. In the 
original disclosure, of which the present application, is a divisional, catastrophic 
desaturation was presented in several figures and discussed, including the use of 
pressure, temperature, or other means to generate kid catastrophic, desaturation! 
Applicant taught about generating movements of isotopic fuel in the loaded metal 
["flux"] on pages OS 15-16, 19, 20, 21,22, 24,^27, 28,^ and 3.4 in the original 
specification of which this present applcation is a divisional. 
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"The fusion reaction is driven by the catastrophic fractional desaturation of 
deuterons from the crystalline palladium lattice, previously filled to capacity." 

[07/760,970; Original Specification, page 21-22] 

22. Because of the obstruction of justice by the Examiner, and the myopia or 
collusion or unnecessary cruel delay by the Supervisors of the Examiner and those 
whom oversee such corrupt behavior in the PTO, the Appellant notes that elements 
of the Applicant's invention have now appeared in foreign issued, later-filed, patents. 



EXAMINER'S ERRORS REGARDING CRITICAL FEATURES 
OF THE PRESENT INVENTION 

23 . The Examiner falsely states there is a missing; "critical; feature". . ■ ■ : . 

THE TRUTH - CRITICAL FEATURES WERE SPECIFIED AND CLAIMED 
AND DISCUSSED PREVIOUSLY 

The Examiner is disingenuous in the matter of a ''critical feaWre" because the 

applicant has already diligently supplied information of several critical features 
which were taught in the original specification of the above-entitled application 
several times. These were fully discussed in the previous communication from the 
applicant to the Examiner, dated 12/3/02. The nature of the invention, along with 
introduction of some of the Declarations, was discussed in the previous 
communication from the Applicant to .-the Examiner; dated;! 2/3/02, on page is 1 1 and 
12. The operability of this invention, was discussed^ in .the previous communication 
from the Applicant to the Examiner, dated 12/3/02, including on pages 57 though 85. 
The role of loading in . the operability of this invention was discussed in the previous 
communication from the Applicant, to the Examiner; dated f 2/3/02, bn pages 37-58. 
The role of the optimal operating point in the operability of this invention was 
discussed in the previous communication from the Applicant to the Examiner, dated 
12/3/02, on pages. 59-60. and 66. The equations associated with the loading, and the 
catastrophic behavior of the loaded isotopic fuel, was discussed in the previous 
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communication from the Applicant to the Examiner, dated 12/3/02, on pages' 61 
through 65, and 70-71. Applicant's extensive publications, and supporting 
publications, was discussed in the previous communication from the Applicant to the 
Examiner, dated 12/3/02, on pages 72-74. ' : ! ' ' ' A '' ' ' ; ' ; 

Furthermore, it was again discussed' by Applicant in the Communication tif 
Applicant dated "5/5/03 including therein 6h ; pages 7 7-85. "' 

Where is the Examiner's substantive response to most or all or this? The 
Examiner has ignored many of the Applicant's detailed Arguments. 

Where are the Examiner's responses to these submitted responses by the 
applicant? 

24. TO REVIEW AND SUMMARIZE AGAIN, there are several differences 
including, without minimizing any of the others not cited: 

1) Loading control through methods taught in the, above-entitled application, 

2) Control of Loading Flux, 

3) Optimal Operating Points, and 

4) Two stage catastrophic . movement of loaded hydrogen within the metal 

These were discussed in the application, in the cited other applications, the cited 
published papers, and futher in the previous responses to the Examiner (which has 
been ignored in this respect to a serious degree perhaps inadvertantly or 
unintentionally). 

The two-stage nature, of the present invention was discussed in the. previous 
communication from the Applicant to the Examiner, dated i 2/3/02,' including on 
pages 67-68. 

It was again discussed by Applicant in the Communication of Applicant dated 
5/5/03 including therein" on pages 77 through 85, and 89. Where is the Examiner's 
substantive response? 

Where is the Examiner's substantive response? 

Q. E:D; The> Examirieris^hown^tb be disingenuous.-^ ^ ; - * 1 ; *: : 
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REQUISITE LOADING [#1 IN PATTERNS OF FAILURE] 

25. The Examiner falsely states there is ''neither an adequate description not 
enabling disclosure of the parameters of a specific Operative embodiment of the 
invention". 

THE TRUTH - Loading, the CRITICAL FEATURE, Here Was DISCUSSED 
PREVIOUSLY 

The role of loading in the operability of this invention was discussed in the 
previous communication from the Applicant to the Examiner, dated 12/3/02, on 
pages 57-58. Where is the Examiner's response to Figure 1 therein, also in 
Applicant's peer-reviewed publication, including Swartz. M, 1994 "Catastrophic 
Active Medium Hypothesis of Cold Fusion 11 , Vol. 4. "Proceedings: "Fourth 
International Conference on Cold, Fusion"? There, is none.. Instead, ignoring it, the 
Examiner inaccurately states there is no disclosure. However, this, and the isotope 
ratios in the metal and loading, were discussed, in the .original specification [S.N. 
07/760,970, confer also Swartz (97C)J, and -in the referred ; to Applications (for 
example '457 on page 16, lines 11-14), and in reference to the peer-reviewed articles 
[Swartz (1992); Swartz (1593), SWARTZ (1994)},^ k : ^ „, ' ■ -,,v- : . 

The invention at issue in this case, generally . speaking, uses a metal such ~ as 

palladium which has the unique property of internally, filling ("loading") with 

hydrogen, as a sponge fills with water. Loading of a material Xpalladium) with a 

hydrogen is neither unproven "theory" nor "incredible" as the Examiner/farseiy 

writes, but can be elicited using the teachings of Applicant's other specifications and 

claims, as cited. Applicant taught how to introduce fuel ["load"] as claimed; As Dr. 

Scott Chubb stated about the patent application of which this Application , is. a 

divisional, in his Amicus Brief, 

"-.each deuterium nucleus (D) may effectively dissociate from its electron and 
freely flow through the metallic substrate ... these nuclei ... are friee to move 
throughout a crystal lattice" 

26. In fact, Applicant has discussed loading in considerable detail in several 
cases before the Office,, and these were even understood by the Federal Appellate 
Court. Applicant did refer to said applications and cases in the present apiplication 
Loading is discussed in each of the referred to patent applications of the Applicant, 
including '457 where it is discussed on page 16, Tines 1 1-14. [Specificaily, in the 
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'970 application, Applicant taught about loading on pages OS 15-16, 19, 20, 21, 22, 
24, 27, 28, and 34 in the original specification.] Applicant's loading technology, 
consistent with conventional physics, has been published in peer-reviewed journals 
[Swartz, Mi, Fusion Teclinology, 22, 2, 296-300,* i992; 26;' 4T,* 74-77;" ; 1*994; '3*2, 
126-130, 1997; Hagelstein, Swartz, MIT RL£ Progress Report, 139: i; i-ir 
Swartz, Fusion Technology, 31, 228-236 (1 997): iCCF-4, 1 (l 994); J.New Energy, 
1,4,26 (1997); M.Swartz, 1992, "Quasi-One-Dimensional Model of Electrochemical 
Loading of Isotopic Fuel into a Metal", Fusion Technology, 22, 2, 296-300; Swartz, 
M., 1994, "Isotopic Fuel Loading Coupled To Reactions At An Electrode", Fusion 
Technology, 96, 4T, 74-77; "Codeposition Of Palladium And Deuterium", Fusion 
Technology, 32. 126-130 (1997); Swartz, 1994, "Generalized Isotopic Fuel Loading 
Equations", and "Cold Fusion Source Book", International Symposium On Cold 
Fusion And Advanced Energy Systems", Ed. FLFox, Minsk, Belarus; Swartz, 1997]. 
These are proof and confirmation of Applicant's teachings and demonstrate and 
confirm enablement of those teachings, and relevant here, also demonstrates 
confirmation of the teachings taught years earlier in the original specification and 
claims of which the present application is a divisional. Furthermore, Figure 1 did 
show the increase in observed excess enthalpy (or heat, shown along vertical axis) 
from a palladium (Pd) electrode loaded with deuterons (D) from heavy water. 
Increased loading is towards the right hand, side. Attention is directed not only, to the 
fact that the desired reactions are zero below -0. 85 . 

Q. E. D. The Examiner is shown to be disingenuous. 

27. The Examiner falsely states, ignoring the entire previous responses before 
Final AND the original specification of the Applicant, th^t there is not "a written 
description nor an enabling disclosure". 

THE TRUTH - Written Description Was Complete 

' The "Examiner is disingenuous. These were described in the of igiiial specification 
through the use of an applied electric ftefd intensity. " As fully taught in the 
disclosure, and the patents which are referred to^ the 'power source generates the 
applied electric field intensity': The indiiced : drift by the' applied electric field is 
shown schematically in tlie figure which does riot mean that the deuterons travel in 
such a simple fashion. 
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The electric field distribution is altered as the solution and system each respond 
with complex conduction and polarization phenomena. Ionic drift, secondary space 
charge polarization, propagation of solvated : deuterons, deuterons in clathrates, and 
L-,D-deuteron defects with their ferroelectric inscription in the heavy water, and the 
formation low dielectric constant bubbles abutting the cathode are the minimum 
expected. The double layer between the solution and the metal is created both by the 
cathode fall of ions and other polarization reactions. The mechanisms of dielectric 
polarization and conduction have been cited in the submitted applications by the 
applicant which are referred to in the present application. If any are omitted they are 
now added to this disclosure, to supplement the others. The Examiner is again 
referred to the following on electrochemistry and continuum electrodynamics, sine 
qua non to those skilled in the art [Uhlig, H.H., "Corrqsion and Corrosion Control", 
Wiley (1971), BOCKRIS, J.Vk.N. REDDY, "Modern Electrochemistry M , Plenum 
Press (1970), VON HIPPER A. "Dielectric Materials and Applications", IVIIT Press, 
(1954); VON HIPPEL, A, D.B. KNOLL, w!b. WESTPHAL, "TRANSFER OF 
PROTONS THROUGH Ture' ICE Ih SINGLE CRYSTALS", J. Chem/Phys., 54, 
134, (also 145), (1971), MELCHER, J.R., "Continuum Electromechanics", MIT 
Press, Cambridge, (1981), also "Eiectromechanicai Dynamics", Part III, Elastic and 
Fluid Media, H. Woodson, J. Melcher, J. Wiley & Sfons, Inc., NY (1968)]. 

the Examiner has made a deliberate false statement. The Applicant respecthiiiy 
requested the reason for this vast departure from the normal standards of review. 

Futhermore, the , equations associated >vith the loading, and the catastrophic 
behavipr of the loaded isotopic fuel, was discussed in the, previous communication 
from the Applicant to the Examiner, dated 12/3/02, on pages 61 through 65, and 
70-71. The material was in the original specification and claims, is known to those 
skilled-in-the-art, and was addressed previously. _ Where is the Examiner's 
substantive response? 

Furthermore, it was again discussed by Applicant in the Communication of 
Applicant dated ".5/5/03 including therein on pages 77 thorugh 101. Where is the 
Examiner's substantive response? 

The Examiner has again elected to ignore many of, the Applicant's detailed 
Arguments. 
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28. The Examiner falsely states the "disclosure is insufficient as to which 
parameters on the right hand f side of the D+(z) equation are spatially dependent". 
THE TRUTH - Equations WERE Discussed 

The Examiner has made a deliberate* — repeated — false statement: The equations 
associated with the loading, and the catastrophic behavior of the loaded isotopic fuel, 
was discussed in the previous communication from the Applicant to the Examiner, 
dated 12/3/02, on pages 61 through 65, and 70-71. 

This was again discussed by Applicant in the Communication of Applicant dated 
5/5/03 including therein on pages 77 though 85. Where is the Examiner's substantive 
response? 

The Applicant has explained this before to the Examiner, and his disingenuous 
comment is made in the face an adequate description and an enabling disclosure of 
how the distribution is derived by an applied electric field. Furthermore, this is well 
known to those skilled in the art, and in addition, the applicant gave the Examiner 
references. The applicant did state what terms on the right hand side are spatially 
dependent. Furthermore, is another example where the Examiner remains vicious in 
his attack against the applicant, rather than complying with the standards of review. 
The parameters which the Examiner is having trouble understanding are well known 
in . the field, those skilled in the art understand that the applied electric field 
influences the spatial distribution of deuterons in aqueous solution. Without 
significant convection, the flux (Ji) of any ith species (here deuterons) results from 
diffusion down concentration gradients and electrophoretic drift. For additional 
background, the Office was referred to Swartz, M., M QUASI-ONE-DIMENSIONAL 
MODEL OF ELECTROCHEMICAL LOADING QF ISOTOPIC FUEL INTO A 
METAL", Fusion Technology, 296-300 (1992) Swartz, M. 5 "ISOTOPIC FUEL 
LOADING COUPLED TO REACTIONS AT AN ELECTRODE", ICCF-4 
(1993); Swartz 97C, 97B. These equations are complex because they include the 
differential isotope diffusivity, electrophoretic mobility, solubilities and the range of 
susceptibilities of . the materials and products involved, which have parameters and 
vary with temperature. Applicant's writings, including the original specifications 
filed with the Patent Office go on with how the results of the mathematical 
expression concerning the deuteron flux into palladium relates to the applied electric 
field intensity. 



The equation is the first of the quasi- 1 -dimensional model of .loading which offers 
insight into the processes because it indicates how both competitive gas evolving 
reactions at the metal electrode surface and the ratio of the applied electric field 
energy to thermal energy [kB*T] are decisive in controlling the loading of the 'metal 
by the deuterium. The equation can be examinee! for its relation to thermal processes 
by substitution using additional non-dimensional parameters and the Einstein 
relation. Coupled equations thus determine the distribution of deuteron species in the 
bulk solution. The mathematical solutions are determined both by the boundary 
conditions and by conservation of mass. The Q1D model indicates that the deuteron 
loading rate into the electrode is critically linked to gas evolution and is also first 
order on mD * E. This loading rate equation (equation 3) relates deuteron 
availability (secondary to the applied electric field) to, the losses of deuterons to both 
gas evolution and the fusion reactions. One simple but important corollary is that the 
evolution of D2 gas and deuteron loading to the palladium cathode are mutually 
exclusive for any given applied electric field. Another important corollary is that this 
NOT ELECTROLYSIS. As Applicant taught in ^Swartz^X' and Swartz (89), 
electrolysis is the opposite of what is desired. 

This is yet another difference from all other cited t art. 

29. The correct dimensional , analysis begins with , the equation describing the 

quasi- 1 -dimensional model of loading. This offers insight into the processes because 

it indicates how . both competitive gas evolving reactions at the metal electrode 

surface and the ratio of the applied electric field energy to thermal energy [k B *T] are 

decisive in controlling the loading of the metal by the deuterium. As Applicant 

taught, the loading flux [of the isotope of hydrogen into the cathode], must be 

distinguished both from the gas evolving flux, and even from the total current, as 

well (Swartz 1992).. , 

"The three additional components of deuteron flux must be considered. The first 
is the entry of deuterons into the bulk of palladium which constituted the 
. cathode. That flux is described as Je^ the fate at-which deuterons physically 
enter the palladium cathode. The second deuteron flux is that component lost 
at the cathode to gas evolution ... (Jg)... Jf is the the flux of deuterons lost to 
fusion." [Swartz^ M., QUASI-ONE.DIMENSIGNAL MODEL OF 
ELECTROGHEMICAL LOADING OF ISOTOPIG FUEL INTO A METAL, 
Fusion Technology, 296-300 (1992)] 



The - loading flux ; [of the isotope , of. hydrogen 'into ^the bulk volume of the 
palladium cathode] is fundamental tb the entire understanding 'of these phenomena, 
and it was explicitly taught in the original specification; . £he loading flux must also 
be distinguished both frbm the gas <evblving' : flux,- 'arid' eveii< from the-lotal current, as 
well. 

30. The Examiner falsely states that the disclosure is "insufficient as to what 
exactly are the terms a and "n"." 

THE TRUTH -Terms Definced and Understood by Those Skilled-in-the-Art 

With all due respect, these terms were discussed. Background from the 

Examiner on fugacity against includes Uhlig, H.H., "Corrosion and Corrosion 
Control", Wiley (1971) and BOCKRIS, O'M, J., K.N. REDDY, "Modern 
Electrochemistry", Plenum Press (f970); especially Bockris. Again, the Examiner is 
incorrect because pressure range is discussed in the original specification of '970, and 
in the referred-to Application ('457) with reference to number 132' in Figure 3; on 
page 17, lines 18-22, therein, and in the other peer-reviewed publications cited 
above. CI is a constant of proportionality, as discussed in the original specification. 

31. The Examiner falsely crektes bogus parameters having nothing to do witti 
THIS invention. 

THE TRUTH - The Examine " 

For example the Examiner inaccurately state's there is no iiscfesure of "surface 

area-to-vblume requirement' for the reactor". 'However, this is inaccurate because the 
relevant issues of temperature, mass^aind thermal capacity, franctioh saturation, "etd! 
which were discussed in ' the original specification Ex^iner lfeeis th'at his 

notion defeats conventional eiectrbphysi^ physics ; arid nuclear 

physics, then perhaps lie should state with specificity His' question and the reason for 
it, rather than just '"brick-toss" "Words which are no^ 
engineering practiced \ • • ; . ■■■■*■■■*•:.■.• . «• • \:; : -r 

32. As another example, the Examiner leads away from THIS invention ?by bogus 

reference to impurities. 

THE TRUTH - Composition was DISCUSSED PREVIOUSLY 
As one example, the issues of gel were addressed in another and, were answered 

before in the previous .communication. ' Whereas the Examiner's ; response to 



Applicant's description of composition of electrodes and solution? Swartz 

(07/339,976; filed April 18, 1989, a specification pending before the Patent Office) 

and Swartz (07/371,937; filed June 27, 1989, specifications pending before the Patent 

Office, now as a Coritiriuatioh) taLUght' cbdepb'sitiori ofpaliadi'urti salts. 

"the comBihation of palladium salts ... and the means to cathodicaily 
codeposit said materials directly onto a cathode. > <•-> • 

[Swartz; US 07/39,976; April 18, 1989] 

The parent of the above-entitled application goes even further and teaches the use 
of gels and other strategically configured systems, and the present application 
discusses the advantages of a dissolving palladium anode. 

As important, the isotope ratios in the metal and loading, were discussed in the 
original specification [S.N. 07/760,970, continued' as S.N. . 09/750,765; confer also 
Swartz (97C)], and in the referred to Applications (for example '457 on page 16, lines 
11-14), and in reference to the peer-reviewed articles [Swartz (1992), Swartz (1993), 
SWARTZ (1994)]. / ^ 

This was again discussed by Applicant in the Communication of Applicant dated 
5/5/03 including therein on page 87. Where is the Examiner's substantive response? 

Contamination was discussed in the previbus r commuhicktion from the applicant 
to the examiner, dated 12/3/02 and in many of the other applications, including '457. 
The Examiner was referred to the following on electrochemistry and continuum 
electrodynamics, sine quia non to those skilled in thwart [Uhlig, H.H., '"Coirosiorfarid 
Corrosion Control", Wiley' (1971), BOCKRIS, 

Electrochemistry"; Plenum Press ( 1 970), VON HIPPELy ' "Dielectric Materials 
and Applications", MIT Press, (1954); VON HIPPEL; A., D.B. KNOLL, W.B. 
WESTPHAL, "TRANSFER OF PROTONS THROUGH 'Pure* ICE Ih SINGLE 
CRYSTALS", J. Chem. Phys., 54, 134, (also 145), (1971), and MELCHER, J.R., 
"Continuum Electromechahics", MIT Press/Ckmbridge; (1981)'. : " : " ^ 
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33. The Examiner is disingenuous about the 'only possible "products". 

THE TRUTH - Products Including Loading, Heat and Helium-4 ARE defined 

This was discussed in the previous Communication of 12/3/02 with the Examiner 

on page 69. Where is the Examiner's response? Furthermore, it was again discussed 
by Applicant in the Communication of Applicant dated 5/5/03 including therein on 
pages 77-88. Where is the Examinees substantive response? 

Instead, the Examiner, inadvertantly or unintentionally appears to just ask the 
same question. 

It is unfair for the Examiner to change "loading" to "cold fusion" and it is 
unfair for the Examiner to change "heat" to "excess heat", but that is consistent 
with the Office's systematic attempt to usurp the Applicant's Constitutional and 
civil rights. 

[bold and underlined for emphasis] 

With all due respect to the Examiner's comments, the original specification of the 
above entitled application did in fact cite heat as a product of the desired reactions 
The present application concerns loading, and is generally speaking a two-stage 
process involving loading of hydrogen into a metal electrode such as palladium, 
including a first stage of electrode loading, followed by, a second stage of sudden 
rapid ('catastrophic') flqw of the loaded hydrogen. within the metal and means to 
extract product using magnetic [ field irihomogeneity^ .based differential' magnetic 
susceptibilities. Heat is discussed as a product. In contrast, neutrons were not 
discussed because their production is vanishingly "small, to the degree that exists at all 
for reasons discussed in the Applicant's published paper [Swartz, 1997, "Phusons in 
Nuclear Reactions in Solids", Fusion Technology, 31,' 228-236 (1997)]. 

34. The Examiner is disingenuous about "aUeged astronomical pressures" ^ 

THE TRUTH - The Examiner discusses Fugacity which was Discussed and 
Ignored by the Examiner 

The Examiner has made another deliberate false statement. '-This was discussed-in 

the previous Communications before FINAL with 1 t\\h Examiner on page 71/ Where 
is the Examiner's response? : - > . ^ "v; - \ -<\ • ; : ^ o -v. 
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With all due respect, fugacity is a calculated pressure within an electrochemically 
used electrode. Background from the Examiner orl fugacity against includes Uhlig, 
H.H., "Corrosion and Corrosion Contror'r Wiley (1971) ^and B0CKRIS/OTV1/ J., 
K.N; REDDY 3 "Modern Electrochemistry Plenum Press (1970), especially Bockris. 
Again, the Examiner is incorrect because pressure range is discussed in the original 
specification of '970. It was even understood in federal appellate court where it was 
uncovered the Examiner had misled (polite for 'lied to 1 to Board of Patent Appeals) 
which is why Examiner Palabrica and his Supervisors (and conspirators, if they exist) 
has/have withheld THIS Appeal Brief for eight years even though it was pro se. 

35. The Examineris disingenuous about 'products are removed at the product 
barrier'. ' : 1 : 

THE TRUTH - The Description using ah Irihomogerieous Magnetic Field WAS 

Given . ' . V;/.*. .'■ ^ .■ :-*r. \ 

The Examiner has, made .pother deliberate false statement As specified in the 

original disclosure: The pumping action upon products {other than heat], is from the 

action of an .applied force exerted ..upon said product (in this.. case, an isotope of 

hydrogen: tritium). The generation, and calculation^ of the force, induced by an 

applied magnetic field intensity upon the desired isotope which is generated within 

the CAM reactor, i§ derived as follows. : ; , , . _ . ■ . ... 

"An inhomogenous magnetic field intensity is applied by coil labelled 300 to 
one portion of the cathode (1). Said magnetic field is driven by the power 
supply (labelled 301) in the figure. The spatially inhomogenous magnetic 'field 
. could also be created by a superconductor." 

. [07/760 5 970 i;,the present application in Contimmtion; Underline added for 

. emphasis] 

Ampere's Law is usedto calculate the line integral of the magnetic field intensity 
around the applied electric current. That 'magnetic' field intensity exists mainly in the 
gap between the high permeability rod (arourtd Which 'the coil has been wound) and 
includes the volumes encompassing the desired isotopb [cf. Figure 18 of the origirial 
specification]. 

"The differential magnetic susceptibility between isotopic fuel and the nuclear 
fusion product is used to magnetically pump the product to arid thro the 
barrier labelled 350; At that location there is a buildup of the isotope With 
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the larger magnetic susceptibility iiue to said differential magnetic 
'susceptibility." ' : ; ~ ; ,;vM, - ; :: v:; - * ' ■ 

[07/760,970;. the present application in Continuation] • ■<--- ; 

The. magnetic field intensity can be derived by inspection in the gap region based 
upon Gauss 1 Law, which, implies that the divergence,, of .the^magpetic flu^-density is 
zero. Therefore, the use of a volume ? with one surface abutting- the ■ voliime 
containing the desired isotope and the other surface abutting the end of said rod, 
results in a ratio between the two magnetic fields. 

The magnetic field as taught in the above-entitled application is spatially 
inhomogeneous. The original specification and claims of the present invention also 
taught and claimed a separation system to extract an precise product - another feature 
of great utility. . . 

A magnetic field inhomogeneity, based upon the differential magnetic 
susceptibilities [cf. Swartz and Declarations; A 10-A21], creates forces which make 
this a 

"non-linear device in the sense that the containment field distribution is spatially 
non-uniform. ... the ... invention is therefore a chemical collection device/' 

• . [Straus Declaration 1994] 

The magnetic force, resulting . fromi ; the ; applied magnetic ; field, is the spatial 

derivative of the magnetic : coenergy with respect to distance/ : , v- : : 

"The magnetic force resulting from the applied magnetic field is the derivative 
of the magnetic coenergy with respect to distance in the axial direction, and is 
proportional to the square of the current, the square of the number of turns in 
the coil (300), and said differential magnetic susceptibility. The products are 
removed at the product barrier (labelled 350). If said isotopic product is of 
lower magnetic susceptibility, then the coil is moved toward the portion of the 
cathode near to the solution (6)." 

[07/760,970; the present application in Continuation] 



As an alternative means of calculating the applied magnetic force upon the 
desired isotope is to use the Maxwell Stress Tensor. The Maxwell Stress Tensor is 
based upon the orthogonal, and parallel, components of the magnetic field intensity 
over the surface of the desired isotope. The stress tensor is quite complex. The 
calculated force is based upon the spatial divergence of the stress tensor. Both 
methods of deriving the magnetic force are identical 

These solutions are extremely complex but an introduction to this physics in a far 
simpler system [as regards ferrofluids and not the more complicated invention and 
products of the above-entitled application] is available in "Electromechanical 
Dynamics", Part III, Elastic and Fluid Media, H. Woodson, J. Melcher, J. Wiley & 
Sons, Inc., NY (1968), pages 772 to 777 [cf. figures .12.2.21 and 12.2.24]. The 
important result, as stated in the original specification, is that energy of the entire 
system decreases by the movement of the higher susceptibility isotopes towards, and 
into, the region containing the greatest magnetic field intensity. The Examiner 
ignores In re Brana and In re Eltgroth, 419 F.2d 918, 164 USPQ 221 (CCPA 1970) 
which demand that the Examiner must establish a reason to doubt an invention's 
asserted utility, and the loading of an isotopic fuel into a material by an applied 
electric field, using a two-stage process involving loading of hydrogen into a metal 
electrode such as palladium, including* a first stage of electrode loading, followed by, 
a second stage of sudden rapid ('catastrophic') flow of the loaded hydrogen within the 
metal and means to extract product using m^giietic f field ir^omogeneiity, based 
differential magnetic susceptibilities [cf JSwartz. and Straus Declarations] is not 
'incredible' or 'unbelievable 1 like the Examiner appears to purport. This invention is 
quite believable. . 

36. The Examiner improperly leads away from THIS invention,, by his, invoking 
'dimensional ratio of electrodes to their spacing size", "sizes of anode and cathode 
relative t to the space between them", "three devices are so held in place by clips, 
"some clips are electrically conductive and some are insulators", and the like. 
THE TRUTH - REFERS TO DIFFERENT ^PLICATIONS '691 ^ 
In fact, in case number 07/760,970, of which the preseht case is a divisibhal 

application, several methdds are specified for removing said : heat heat. In S;Kf; 
09/579,381 which is another divisional, 1 taiighi is method for ihtegr^tirig three (of 



47 

more) reactors into a power and product grid with meahs to extract product, 
including heat, through the socket, and with means for using electrical and thermal 
connectors held in a mechanical connecting, system, means including clips and 
sockets, means to allows replacement and coupling to the control system,' means 
using conductive and insulating clips, means to extract the heat from the reactor, 
means including heat pipes, diamond, or composites of diamond in thermally 
conductive epoxy filled with diamonds, means including a heat dissipative radiator, 
and means including separation of the anodes and anodic connectors from the 
cathodes and cathodic connectors. Simply put, '381 is an improvement for heat 
removal and integration of smaller units into larger assemblies. In the preferred 
embodiment, the apparatus described by the present application is a device shaped 
like a fuse and can be easily placed into, or removed from, an assembly. The damage 
or rundown of one unit "is thus easily exchangeable by replacement with a 
functioning one", which is re-inserted, as taught in the above-entitled application, 
into mechanical restraining, electrical, and thermal connectors (labelled 94, 96, and 
97) and further restrained with clips (labelled 92). The clips that can be used in these 
devices capable of integrating reactors involving a material loaded witli hydrogen are 
well known to those who work in the art with the exception of the fact that in the 
present application there is the novel and nonobviqus method of having, product 
transfer taken place to the socket itself 381 involves product transfer through the 
socket itself 

Thus, 381 teaches a method for integrating three (or more) reactors into a power 
and heat grid with means 'to extract product, with means for using electrical and 
thermal connectors held in a mechanical connecting system, means including clips 
and sockets, means to allows replacement and coupling to the control, system, means 
using conductive and insulating clips, mpans to extract the heat from the reactor 
through the socket, means includihg heat pipes, diamond, Qr composites of diamond 
in thermally conductive epoxy filled with diamonds, means including a heat 

V ■ .■ . ' '■• ^ .■'■' v - - 15 - " T :\' f -^'. 1 "-.'. ' ' /' tP :\u 

dissipative radiator, and means including separation of the anodes and anodic 
connectors from the cathodes and cathodic. connectors. 
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The invention at issue in this case, 76 5 / claimed by Claims 1-10; 12-19, 2i, ^nd 
22, is generally speaking a two-stage process involving loading 1 of hydrogen into a 
metal electrode such as palladium, including 'a fifst stage of electrode loading, 
followed by, a second stage of sudden rapid ('catastrophic*) flow of the loaded 
hydrogen within the metal and means to extract product using magnetic field 
inhomogeneity, based on differential magnetic susceptibilities. Each of these 
features, and those of the original specification of which this is the divisional, is 
novel. The original specfication describes the subject matter defined by each of the 
rejected claims, and enables any person skilled in the art to make and use the subject 
matter defined by each of the rejected claims, and sets forth the best mode 
contemplated by the inventor of carrying out his invention. The novelty and 
usefulness of the original specification was demonstrated to be correct at the time of 
the original filing in Fusion Technology (of the American Nuclear Society) and 
elsewhere which demonstrate operability and utility, [validation]. These include, but 
are not limited to, the following: Swartz, 1994, "Catastrophic Active Medium 
Hypothesis of Cold Fusion", 4, "Proceedings: "Fourth International Conference on 
Cold Fusion" sponsored by EPRI and the Office of Naval Research, Swartz (1998), 
Improved Electrolytic Reactor Performance Using p-Notch System Operation and 
Gold Anodes, Transactions of the American Nuclear Association, Nashville, tenn 
1998 Meeting, (ISSN:0003-0 1 8X publisher LaGran^e, 111) 78, 84-85,; Swartz. ( 1 997), 
Fusion Technology, 31, 63-74. 

SUMMARY OF EXAMINER'S DEyiATIONS 

FROM THE STANDARDS OF REVIEW , 

. 37. Where is the Examiner's response : to the fact-that Applicant, has elected, to 
submit his theories (and experimental work) before peer ..review -in. fusion-technology 
run by the American Nuclear, .Society. in .hot fusion community since 1992. ..These, 
they sunpounted peer-review and were published, and cited to the Office to. explain 
the observed cold,fusion phenomena, and published, with other demonstrations of this 
field (including Hagelstein 1993 A, 94; Takahashi 91, Swartz 1992, 94 A, 96B, 97 A, 
97B; McNally 89; Hora 93; Johnson 94; Mills 94; Mills 95; Li 95; Kim 90, 94A, 
94B, 95, 96; Matsumoto 89; Chubb 90, 91, 94A, 94B; Szpak 91; Tajima (90); 



Schneider 89; Rice 90, Zhu 90/and Bush 91 A). Where does the Office offer a 'single 
equation, graph; or serious theory to dispute anything in the above entitled original 
specification and claims? Nowhere. - < ! v ; s. -v'?: " : - . : . 

Where is the Examiner's response to the Optimal 1 Operating Points which the 
Applicant has taught? Where is the Examiner's response* to Figure 2 from Applicant's 
peer-reviewed publication presented in the last communication to % the Examiner? 
There is none. Instead, ignoring it, the Examiner inaccurately states there is no 
disclosure,. However, "optimal operating points" must be understood to successfully 
use LENR/CF systems. Many "negative" results the result of the failure to operate the 
system at the optimal operating point. Figure 2 showed the biphasic response of the 
products (heat, helium-4, tritium) of these systems to increasing input electrical 
driving power. The horizontal axis represents the electrical input power and is 
logarithmic. The nickel light water data is from Swartz; the palladium heavy water 
data are from Miles (USN) and Szpak (USN). The data reveal relatively narrow loci 
of optimal operating points. Driving with electrical input power beyond the peaks 
(optimal operating points) does not help the production of the desired product but 
yields a falloff with increasing input power. . Optimal operating points account for 
some of the widespread difficulties in observing these phenomena because of driving 
the systems inadvertently or unintentionally outside of the optimal operating point 
(Swartz. M., Journal New Energy", 4, 2, 2 1 : 8-228 (1 999),. Swartz J M., Transactions of 
the American Nuclear Association, Nashville, . Tenn 1998 Meeting, 
(ISSN:0003-018X publisher LaGrange, 111) 78, 84-85^; Swartel M., G. Vemer, A. 
Frank, H. Fox, Journal of New Energy, 4, 2, '215-217 (1999); Swartz. M.^ 1997, 
Fusion Technology, 31, 63-74). Applicant cites his publications, and other 
applications. In '457 Applicant taught "increasing through a series of at least three 
incremental steps the electric ; power drive conditions of said electrical circuit" on 
page 15, lines 15-20, and page 23] lines. 14-1 7. ^/Furthermore, in '457 and in the 
corresponding figures in Swartz(97) ? there are graphs of the output [Figure 6, labels 
701, 702] and the V-I \ (voltage current) characteristics [Figure 5, labels 503., 510, 
519, 520, 504, 521]. 



Where is the Examiner's response to Applicant's description of barriers which are 
used to strategically inhibit the flow of isotopic fuel. They are not in the cited patents 
and art? There is none. As taught in the original specification, Applicant has 
described barriers which are used to strategically inhibit the flow of isotopic fuel 
(deuterons in palladium by boron, or protons in nickel by gold) (confer Appendix C 
which is in the file record, and included here again for reference, and the other cited 
references including the published peer-reviewed publication Swartz, 1998, 
Improved Electrolytic Reactor Performance Using p-Notch System Operation and 
Gold Anodes, Transactions of the American Nuclear Association, Nashville, Tenn 
1998 Meeting, (ISSN:0003-018X publisher LaGrange, 111) 78, 84-85; Swartz, 1997, 
"Biphasic Behavior in Thermal Electrolytic Generators Using Nickel Cathodes", 
IECEC 1997 Proceedings, #97009; Swartz, 1998. The breadth of this subject 
requires an Appendix which was attached hereto and has been part of the file record 
of the '970, This introduction to the subject delineates many different barriers which 
can be divided into classes based upon characteristics discussed therein. There are a 
spectrum of "barriers" in this field. Some are structural, some are diffusive, some 
enable electrophoresis, some dielectrophoresis and its magnetic equivalent. Many 
are fully specified in the present inventions^ original disclosure, many novel and 
unobvious from prior art. The full charging is discussed in detail in the referred to 
peer-reviewed publications including Swartz (92), Swartz (94), Swartz (97 A), Swartz 
(98A), and Swartz ^8B)^ / 'V'^'T ^ ' " 

3.8. In summary, Applicant's, specification contains much data to show that the 
disclosed apparatus functions. Applicant made a documented prima facie, case 
specific and substantial credible utility, and. has given open demonstrations at the 
Massachusetts Institute of Technology, and oral reports to the US Navy and DTRA 
and other agencies, whose memoranda and documentation has been shared with the 
Office. It is a fact that these were discussed at length, including said information, 
and they were especially relevant .... which is why Examiner Palabrica removed 
them. 

. As required, the Applicant's Communication to the Examiner dated 12/3/2002, 
demonstrated that the Applicant, in the above-entitled application, fully provided a 
description which will allow others to build an apparatus that works, and will deliver 
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the useful result. Applicant's timely-submitted documents were received by the 
USPTO. 

Again, the Board arid the Applicant are deprived of submitted Evidence as : an 
agenda of deception and Evidience destruction continues ran by Dr. Palabrica arid his 
Supervisors; ■* : * ' " '--^ ; " - : ^'- r : '' - r ' r ■ • ■ ■■.',•■••■:■'-:;* 

□ The Examiner is entitled to his opinion but not to systematically mischaracterizing the 
facts. 

39. As discussed in detail below, the Examiner has acted in a corrupt manner and 
has removed/destroyed/blackenedout the pro se Applicant's submitted discussed and 
listed publications and Declarations which did rebut his previous disingenuous and 
inaccurate statements, even though they were provided in printed form AND were 
discussed in the Remarks before FINAL. They were received by the USPTO postal 
office. The receipt was indelibly shown by the postal card certified with the USPTO 
Official stamp. The Examiner is responsible for keeping track of the records and 
documents filed. 

40. As discussed- in detail below* the Examiner has acted corruptly in the Final. 

The Examiner's unprofessional behavior now includes his obsessive repetition of the 

exact, same comments he made previously which were already rebutted including in 

the references, documents, submitted Declarations, peer-review publications which 

the Examiner has chosen to censor/remove/destroy /corrupt (and discussed in detail 

below) with the salient appearance of impropriety, The Evidence was removed 

precisely because it is MOPtE than sufficient [In re Braria, 51 F.3d/at 1566, 34 

USPQ2d at 1441] to meet the 

"burden shift ... to provide rebuttal evidence sufficient to convince such a person 
of the invention's asserted utility*'! 

The Examiner is entitled to his opinion but not to mischaracterizing the facts over 
and over - and. then removing the Evidence, demonstrating he was ; serially lying, 
misleading, and being mostly disingenuous, at best,:.. : ti t . ^ . ... . .. 



41. So far there has not been even one attogram of shame or accountability at the 
USPTO. Thousands of Americans how hurt by the USPTO think a Grand Jury, or 
Congressional inquiry, arid/or military investigation are required. For how mariy 
decades will the Board encourage the USPTO to destroy /remove/blackout/ignore 
Evidence? America is at War over energy, and the USPTO removes Evidence 
submitted from the DIA, DTRA, DARPA, NASA, USNAVY, and others so the 
USPTO can continue to mislead the Court and the Board and the public which is 
getting fed up. 

0 The Examiner is not entitled to remove/destroy/blacken out/ignore timely-submitted, 
received, Evidence from a pro se Applicant which shows him wrong 

42. As discussed in detail below, in addition, every single misstatement, 
disingenuous comment, and false statement made by the Examiner in the FINAL is 
addressed and rebutted. As discussed in detail; below, there: is the appearance of 
impropriety by the Examiner's failure; .to. respond*, to Arguments, and his 
removal/destruction of. submitted Evidence consisting . Of relevant : Declarations, 
peer-reviewed publications, and V federal .documents, relevant . to THIS 
ABOVE-ENTITLED CASE. . , ; .=-,• ■ . - •» 

i 

Undisputed Fact: Claims Are Compliant 

with 35 U.S.C: §1 12 First Paragraph. 

43. The Examiner misleads the Board about the Claims involving allusion to 
sections void of substance. As shown, no substantial reasons were given iri !,,, sectioh 
4" or any otbhner section/ Every statement of the Examiner has been rebutted by 
Declarations and Evidence. No response to' the sUbihittecl' documents' by" Applicant 
were given in "section 4". There is the appearance of impropriety anid this will be 
discussed in detail below, arid in other venues. ' ' ' ■ J • - ' 

Clearly, one of the most important poirits 'rebutting : the Office rejections under 35 
U.S.C. 112, first paragraph is that the claimed invention should be the focus of the 
utility requirement. 

"Each claim therefore^ must be evaluated on its own merits for compliance with 
all statutory requirements" (MPEP 2107.01, 1.). 



Each step is reasonable and has opeirability i Each, step is 'able to each stand alone 
(MPEP 21 U. 02) with respect to operability; : ; 

The preamble of independent Claim 1 ^reasonable and demonstrates utility ;, . 

The appealed claims do not stand or fall together, claims 1 5 4, and 13 are 
separately patentable and do not stand or fall together because they are materially 
distinct with respect to 35 USC 1 12 first paragraph, claims 1, 4, and 13 are separately 
patentable because they are not unduly multiplied, have separate limitations, and are 
required because the invention described by the original specification of the 
above-entitled application is very complex. Claim 1 distinguishes and limits the 
invention, in a process for producing a product using a material which is 
electrochemically loaded with ah isotopic fuel, to a method of controlling the loading 
which- includes in combination, loading said isotopic fuel into said material, then 
providing means for . producing a change in the quantity of said isotopic fuel within 
said material, creating thereby a catastrophic diffusion flux of said isotopic fuel 
within said material, providing a diffusion barrier to said diffusion flux of said 
isotopic fuel within said material, and thereby producing said product. Claim 4 
distinguishes and limits the invention, in a process using an isotopic, fuel loaded into 
a material, to a two-stage method for controlling the loading which includes in 
combination loading said isotopic fuel into sziid material, then providing means for, 
producing a change in the quantity of said isotopic, fuel within said material, creating 
thereby a catastrophic diffusion flux of said isotopic fuel within said material. Claim 
13 distinguishes and further limits the invention to an apparatus to produce a product 
using a material loaded with an isotopic fiiel, which includes in combination means 
to load said isotopic fuel into said material, means to produce a change, in the 
quantity of said isotopic fiiel within said material, means to produce a catastrophic 
diffusion flux of said isotopic fuel within said material, means thereby to produce 
said product. 



•54 



Undisputed Fact: Peer-Review Publications Confirm Compliance with 

§112 First Paragraph 

44. The Examiner has only made his repeated false statements by ignoring the 
peer-reviewed, and other, timely submitted publications. How is that possibly fair 
without the appearance impropriety for two decades? 

The Examiner' statements are disingenuous and he. and his supervisor(s) 
knows these to be false statments 

[underlined and bold for emphasis 

]. First, the disclosure does cite and contain reputable evidence quite sufficient to 
those skilled in the arUto support. its : claims. ... Applicants peer-7reviewed publications 
prove that the present invention was operable ' at the time it was filed, and 
demonstrate validation. The published papers include those in the peer-review 
proceedings of ICCF-14 (reviewed by the members of the USNavy NRL 
Laboratories, SRI, MIT, etc.) [*****]. These include, relevant to the above-entitled 
application and invention (as cited therein, but ignored by the Examiner) Swartz, 
M.R., Bass, R.W., "Empirical System Identification (ESID) and Optimal Control of 
Lattice- AssistedNuclear Reactors," Proceedings of the 14th International Conference 
onCondensed Matter Nuclear Science and the 14th International Conference on Cold 
Fusion (ICCF-14), 10-15 August 2008, Washington, D C. Editors :David J. Nagel and 
Michael E. Melich, ISBN: 978-0-578-06694-3, 497, (20,10), and Swartz, M.R. and L. 
Forsley, . "Analysis and Confirmation of the "Superwave-as 
-transitory-OOP-Peak"Hypothesis", Proceedings of the 14th International 
Conference onCondensed Matter Nuclear Science and the 14th international 
Conference on Cold Fusion (ICCF-14), ibid., (2010). 

The. other relevant published papers include Swartz, M.R. "Survey of the 
Observed Excess Energy and Emissions In Lattice Assisted .Nuclear Reactions", 
Journal of Scientific Exploration, .23, 4, 41,9-436^(2669), Swartz* M./'Excess Heat 
from Low Electrical. Conductivity Heavy Water Spiral- Wound Pd/D20/Pt ^ and 
Pd/D20-PdC127Pt Pevices", Condensed Matter Nuclear Science, Proceedings of 
ICCF-iO, eds. Peter L. Hagelstein, Scott, R. Chubb, 'World Scientific Publishing^ NJ, 
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ISBN 981-256-564-6, Pages ■ 29-44; 45-54- and. 213,226 (2006); Swartz, 1998, 
Improved Electrolytic Reactor Performance Using p-Notch System Operation and 
Gold Anodes, Transactions of the American Nuclear Association, Nashville, Term 
1998 Meeting, (ISSN:0003-01 8X publisher. LaGrange, 111) 78, 84-85. . / - . - 

These peer-reviewed publications (like the timely submitted Declarations) 
establish facts. Such Evidence consisting of published peer-reviewed scientific 
articles prove Applicant was correct on the filing date of the application. The 
publications submitted by the Applicant are sufficient to convince one of ordinary 
skill in the art of the invention's utility (Swartz, 232 F.3d at 864). 

45. Second, the Applicant has presented evidence of heat and nuclear reaction 
products measured by the members of the US Navy and of interested to the DIA. For 
whom, exactly, does the Examiner work to claim otherwise with false statements, 
again sent through the US mail over state lines. Attention is directed to Exhibits "B" 
and "C". Both DIA and DTRA recognize the applicant AND his invention and find 
utility. Confer Exhibit "B". In said Dec.. 12, 2006, the Defense Threat Reduction 
Agency Ft. Belvoir, Virginia, Report the Advisory Board Findings and 
Recommendations say for CF/L ANR/LENR, as follows: 

"There is good evidence of excess -heat and transmutation/^*: : 

46. Following receipt of Applicant's Communication to the Examiner dated 
12/2/2011, (which provided Evidence in the form of . Declarations and publications 
that rebut the Office) the Office personnel, i.e. the Examiner, should have reviewed 
the original disclosure, any evidence relied upon in. establishing the prima facie 
showing, any claim amendments, and any new reasoning or evidence provided by the 
applicant in support of an asserted specific and substantial* credible utility/operability; 
Simply put, per In re Oetiker, the; Examiner was- required to have , a responsive 
argument. This will-be documented below in considerable detail; The Applicant's 
submitted peer-reviewed articles are MORE than 1 sufficient [In re Brana, 51 F.3d at 
1566, 34 USPQ2d.at 1441] to meet the ^burden, shift ... to provide rebuttal evidence 
sufficient to convince such a person of the invention's asserted utility". 
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Instead of being, properly responsive, or lawful, the Examiner has not responded 
to the Applicant's . arguments. They have been, ignored by the Examiner showing an 
appearance of impropriety. Instead of being properly responsive, or lawful,: . the 
Examiner has not responded, to. the Applicant's , peer-reyiewed publications by the 
American Nuclear Society. They have been ignored by the Examiner only to be 
surpassed by showing an appearance of impropriety. 

47. Why has the Examiner not replied to any of the Applicant's previous 
comments regarding "Applicant's peer-reviewed publications" -- but instead 
destroyed the Evidence? The Examiner' statements are disingenuous and he, and his 
supervisor(s) knows these statments are false. The notion presented by the Office has 
been that lattice related nuclear reactions do not exist, and that there is no nuclear 
chemistry in deuterated palladium alloys. However, that is not true. DTRA 
disagrees with the Office's notion and assessment. DARPA disagrees with the 
Office's notion and assessment. The US Navy disagrees with the Qffice'snotipn and 
assessment. NASA disagrees .with the Office's notion and assessment, thousands of 
scientists disagree with the Office's : notion and assessment. The Declarations 
demonstrate the existence of lattice assisted nuclear reactions including the 
generation of heat. Nothing of substance or scientific foundation has been presented 
by the Office or other Art which rebuts the content of the above-entitled application 
OR the Declarations or the Amicus Curiae Briefs of Straus, Chubb, Mallove, Fox, 
and Valone. Nor has the Examiner presented any argument of substance to support 
his incorrect, proven-wrong, notions with .respect to any of the matters discussed 
therein 

ANSWER: The disclosure does cite and . contain reputable evidence quite 
sufficient to those skilled in the .art to support its claims. Applicant's peer-reviewed 
publications prove that the present invention was operable at the time it was filed, 
and demonstrate validation. The published papers include those in the peer-review 
proceedings of ICCF- 14 (reviewed by the members of the USNavy NRL 
Laboratories, SRI, IVIlf, etc.) 
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48. The Examiner knows there is reputable evidence of record rebutting him. The 
Applicant has again submitted peer-reviewed published papers which refute 1 the 
Office! As in the past, they fully address all matters criticized by the Office- which 
may explain why they are precisely ignored by the Examiner now, and removed from 
the file folder, previously. [ In Applicant's application '457, Applicant submitted 
Swartz(97) to the Office eleven (11) times, but it was substantively ignored and 
repeatedly removed from the file. ] Said peer-reviewed published papers expose the 
Office's antiscientific discrimination regarding "cold fusion". These peer-reviewed 
publications show that growing numbers of the scientific community consider the 
positive results of Appellant's work as being operative and of utility. That includes 
the American Nuclear Society and the American Chemical Society. It is these 
individuals in the scientific community who actually research and write the scientific 
technical papers which undergo peer-review, file patent applications, and attend the 
Conferences who accurately evaluate inventions, products and publications. This 
community is defined as those "skilled in the art". They disagree with the Examiner's 
notion as to the operability and utility of this invention. 

LAW ............ 

49. There has never existed honest doubting by objective unbiased observers of 
the objective truth of the statements relied on for. enabling, support. Jn this ; :cas'e, given 
the submitted [and received] Declarations, reason never. ! existed . doubting , the 
objective truth of the statements, relied on for enabling support , Therefore no. basis 
exists for a rejection, under either. section 112, fl ; for lack of, enablement as a result of 
"the .specification's . failure: -to disclose; adequately to One ordinarily 
skilled-iri-the-art 'how . to .use' the invention, without undue experimentation," or 
section 101 for Jack of utility "when there is a complete absence of data supporting 
the statements which set forth the desired results of the claimed invention." 
[Environtech Corp. v.Al George, Inc., 7,30 F.2d 753, 762, 221 USPQ 473, 480 (Fed. 
Cir. 1984); also In re Brana, 51 F.3d 1560, 1564 n.12, 34 USPQ2d 1436, 1439 n.12 
(Fed. Cir. 1995)]. 



Given the., multiple destroyed/removed/sequstered/' , lost" peer-rreviewed 
publications submitted, the Examiner's action is inconsistent with the reasoning of In 
re Vaeck [947 F.2d 488, 495-96, 10 USPQ2d 1438, 1444 (Fed. Cir. 1991)] which 
states that an enablement rejection under section 1 12 5 ^1 is only appropriate where the 
written description fails to teach those skilled-in-the-art, like the Declarants, to make 
and use the invention. 

Undisputed Fact: Open Public Demonstations Confirm Operability and 

Compliance with §112 First Paragraph 

50. The Examiner is incredibly disingenous when he ignores the Appellant's (then 
Applicant's) open demonstrations at MIT. 

THE TRUTH: The Examiner Has Again Overlooked Appellant's Open 
Demonstrations 

Of course there is the "possibility of exhibiting" as the Examiner purports 
precisely because the Applicant gave the first (yes, thfe first) open demonstration of 
these systems at ICCF10. The Examiner has deliberately overlooked Evidence 
submitted by the pro se Applicant, already introduced into the record. The above, 
and so many other, false statements and acts of endless discrimination by Dr. 
Palabrica have been made only by ignoring Applicant's open demonstrations. 
Furthermore, 'while the-Ex^^ ^^tes^yihg TEvid^cef arid, 

previous Arguments, the pro se Applicant was giving his second (2nd) OPEN 
DEMONSTRATION at the Massachusetts Ihstittite of Technology (RLE arid EE 
Building) during January ^ February ind March, 2012. 

The Evidence ihcludies submitted information including testimony and data 
regarding Applicant's open demonstration at MIT and before many witnesses, 
including several pictures' urls, on the .Internet at 
http://www.std.com/-mica/jeticcflOdemo.html . 1 and 

http://www.lenr-canr.org/Collections/ICCF 10.htm 

Unlike the Examiner, they tell the truth and have written Declarations, letters, and 
affidavits which, have, been ignored. This submitted Evidence^ including 
Declarations, has been ignored again. 



59 



51. The Evidence includes Applicants open demonstrations at MIT to which the 
Examiner was invited, but did not come .(**)• Specifically, Applicant gave a 
demonstration of the Applicants [npw Appellant's] invention, openly to the public, at 
the Massachusetts Institute of Technology [Cambridge, MA]. The public display at 
MIT was for a week before hundreds of people, reported worldwide with affidavits 
submitted as Exhibits to the Board. Observations of the Applicant's invention have 
been reported on in countries such as America, France, Japan, and China from where 
scientific witnesses came. 

(***) Attention is directed to two simple facts. Dr. Palabrica and the Patent 
Office's counsel were personally invited to attend the MIT ICCF10 meeting and 
demonstration, but chose not to, for reasons unclear. They were both also personally 
invited (along with the Commissioner) to attend the meeting and demonstration at 
MIT in 2003 and to the international Conferences in Washington DC in 2008, but 
chose NOT to attend. The DC meeting conveniently (and expensively) took place 
next to the US Capitol to. facilitate the Examiner Palabrica's schedule. 

52. Fusione fredda: successo per un test effettuato al MIT 
URL 

http://www.greenstyle.it/fusione-fredda-successo-per-un-test-effettuat^ 
tml 

2 febbraio 2012 - Guido Grassadonio 

"La storia della fusione fredda si incrocia molto spesso con quella del prestigioso 
istitutb di ricerca statunitense del MIT. Quando nel 1989 Martin Fkischmann 
e Stanley Pons annuneiarono a! mondo intero che erano riusciti a ottenere tale 
reazione nucleare, il dibattito che ne scaturi e che si concluse con la bocciatura 
senza appello di questa invenzione, pass6 anche dai risultati negativi di alcuni 
test svolti proprio al Massachusetts Institute of Technology. 

Gome leggiamp su Wikipedia,^ ^solo successivamente Eugene Mallove, allora capo 
deirufficio stampa dell'istituto, ammise che alcuni grafici afferenti a quei test 
furono alterati senza ragione, probabilmente per evitare che lo studio delle 
reazioni LENR rubasse scena e fondi alle ricerche sul nucleare classico. 

II fatto che in questi giorni si parli della riuscita di una prova riuscita proprio al 
MIT su un reattore a fusione fredda potrebbe essere archiviato sotto la voce 
"legge del cohtrappass()"/II reattore in questione non e, per essere chiari, be 
quello del duo Fleischmann-Pons (di cui pero replica la reazione), ne tanto 
menp PE-Cat di Andrea f Rossi e Sergio Focardi - anche se e difficile non 
awertire la presenza del fantasma di entrambi in questa vicenda. 
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Ad essere stato testato e^stato il reattore che da anni. stanno mettendo a punto 
quelli della JET .. v Energy , . chiamato: Lattice T Assisted f Nuclear Reaction 
(LANR). II nome ,deriva dal fatto che sarebbe proprip.un particolare lattice 
costruito a partire : da nanotecnologie a indurre la reazione nucleare a basse 
temperature. Areagire, sono due atomi di .idrogeno j^e^teria e Trizio) che . si 
fondono in un isotopp stabile dell'Eliq. Si tratta, come detto, della stessa 
reazione scoperta da Fleischmann-Pons; t diversamente, FE-Cat di Andrea 
Rossi catalizzerebbe una reazione a bassa energia fra idrogeno e nichel, 
ottenendo del rame. 

L'energia prodotta dal reattore al MIT sarebbe 10 volte superiore a quella 
immessa per attivarlo. Inoltre, diversamente rispetto al caso di Rossi, il prof. 
Hagelstein avrebbe fornito delle basi scientifiche in grado di spiegare 
Paccaduto. 

Ad essere onesti, non si tratta del primo esperimento della JET Energy al MIT: 
gia ad agosto del 2003, quindi quasi nove anni fa, ne venne effettuato uno con 
successo. II successo mediatico che il tema sta avendo ai nostri giorni, grazie 
ad attori come Andrea Rossi o la Defkaliori, rende pefd Pavvenimento 
estremamente interessante. Che la fiisione fredda sia una possibility reale per 
il nostro fiituro? Come nel caso del motore PlasmERG e presto per 
rispondere. Di certo la nostra societa ha un disperato bisogno di riuove fonti 
energetiche e sembra aggrapparsi a queste ricerche per viedere un po' di luce 
per il proprio futuro." A ■ " - ;: ^ - - 

[Guidd Grassad6i^ib/ ,| Tusior^e , 'fredda:' successb jferun test ^effettuato ar MIT M ? 
http://ww.greens^ 

tail, 2 febbraio 2012] r . ^ • ; , - ^ 

53. . .Cold Fusion is Here, It's Real, and its Time has Come - 

URL ■ ' • ' = < / -.^'^ ■ v;v : ; ; *H 

http://ww,opednews^ 

windisch-120202-446.html#startcomments -. ^.: ; >,, l .. =-■*.. * 

Steve Windisch 2-2012 ' ^ ' / ' ^ : ' " M " sp ; /; ■'' ' r r : 
"Oyer the last several years, there have been many, reports around the world 
about important multiple successes with what is; popular^ 
Fusion"., or more properly what is now known as "Low-Energy Nuclear 
Reactions" (LENR). The latest was from January, 31, 2012 at M.I.T, in 
Cambridge, Massachusetts. Professors Peter L7 Hagelstein and Mitchell 
Swartz gave a symposium and short dass where a successful 2-day LANL / 
LENR/ Cold Fusion experiment was done publicly that produced at least 10 
times the energy out, than was used. 
This event was especially significant, since it was some professors and 
administration officials at M.I.T. who were leading the anti-cold fusion attack 
wave in the early 1990's. Pro-CF proponents, such as the late Dr. Eugene 
Mallove of Harvard and M.I.T. who wrote books and articles on LENR before 



hjs murder in 2004, havi? theorized that ihe yehemeja^ 

accusations publicly made about it then wct about MJLT. 

and others trying to protect the large amount of government funding they 
received for "hot fusion" research; which would soon become utterly obsolete 
if cold fusion were a reality/ LENR research is dozens of times less expensive 
to perform than hot fusion research, and much less ongoing funding is needed 
to maintain a laboratory. No one knows fpr.siire the real reasons , CF was 
completely discarded and discredited in the tl/S. in the early I990's; and 
certainly many skeptics there and other places were genuine in their 
condemnations, since many labs attempted "honest" replications and failed to 
get any positive results (but others during that time did in fact get good 
results). At any rate, events have proven that the early Pons and Fleischmann 
experiments were indeed correct and worthy of much greater study and 
investment, and the most prestigious scientific institute of all, M.I.T., has now 
seen a successful public demonstration and verification over 20 years later." 
[Steve Windisch, "Cold Fusion is Here, It's Real, and its Time has Come" 

http://www.6pednews.cpm/populiW 

windisch- 120202-446:html#startcomments, 2-2012}- * > :* . . 

54. . , nickelpower - ; . ; ; :} ; .... ■».,. U RL . v > = 
http://nickelpower.org/20 12^^^ - 1 

"As part of the IAP^ Course on C Massachusetts Institute of 

Technology, Br. Mitchell m Swartz, JET "Energy, and : Prof. " Peter Hagelstein 
demonstrated a significant energy ' t ,gain . * greater than 10! 
(http://world.jstd.CQm Now we* have i'tfogs in the race. There 

are how three separate organizations tha^ from 
LENH. 2012 is the year that LfiNR denial will crumble!" ' 

[nickelpower, \ \ ; ; ^1 / 5 " L 

http://nickelpower.org/20-l 2/02/0 1/cop^greater-than-; 10-demonstrated-at-mit/] < v 

55 . New Energy and, Fuel ; . .......... 

URL 

http://newenergyandfuelxom/http:/newenergyandfuel/com/2012/^ 
ontroversy-involving-cold-fusion/ . . ^ ; - • 

News and Views .for Making and Saving Money dnf New Energy- and Fuel . . * • 
"Now a Little Controversy Involving Cold Fusion" v l 4 
February 9, 2012 - "It's enough to make one smile with the silliness of the thingi 
As noted here last week Electrical Engineering Prof. Peter Hagelstein at the 
Massachusetts Institute of Technology (]Vnt) taught an Independent Activities 
Period course titled "Cold Fusion 101: Inirodiictiiih to Excess Power in 
Fleischmann-Pons Experiments". Dr. Mitchell Swartz, of JET Energy and 
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Prof. Hagelstein demonstrated cold fusion openly for the attending scientists 
and engineers. So far so good. These kinds of things make news and much to 
your humble, writers sprprise^ the information kept coming out, and got - 
confused, by relatively competent people. The smile is from the fact the 
controversy is in reading somewhat difficult grapjhf instead of 
cold fusion is working. The oddest thing is after th v e huge MlT public relations 
effort to discredit Fleischmann-Pons, years ago, there seems, to, be a working 
apparatus on campus. OH! Horrors. Or - its about bloody time . . . An 
apology seems to be in order, but that level of character and honor is likely out 
of such an institution's reach.... 
The little incident has been a bit of a joy as more information has become 
available to see just to what point the Swartz Hagelstein duo has progressed. 
The Swartz Hagelstein device seems to work, too. OK, its not a huge output or 
anything amazingly ground breaking, yet its enough output to be net and 
documented well enough to provoke some important theoretical thought. Dr. 
Swartz is highly competent, published, and participates in the worldwide 
network of cold fusion research. This gentleman is nearly the ideal of 
skeptics' term for credence; ..... Cold Fusion oi- Low Energy Nuclear Reactions 
(LENR) or Lattice Assisted Nuclear Reactions (LANR) labels matter not. The 
technology is getting on its feet and is the opening big story for the 21st 
Century. Your humble writer believes that 1 "Cold Fusion" will do - if only to 
show history that a cabal of poor quality and low character scientists set back 
progress by over two decades. We can say Cold Fusion is alive and growing; 
Smile eight." • "• : -' ^ •> 

[New Energy and Fuel, News and Views for Making and Saving Money in New 
Energy r-- > v ^ , >. and-, IY , :f - vV ti ,--. f , Fuel, 

http://newenerg^ 

ontroVersy-ihv^ ' - 1 ' 1 : : - - 

56. Cold Fusion Has aiGood Week - * yi iv- u h- * 

http ://newenergy andfuel ,com/http :/newenergy and fuQl/com/20 1 2/02/02/cpld-fusion-h 
as-a-good-week/ "■ • • • :iV " ■ ' : ■ •" • i . ••. •;• •. *• ; • 

February 2, 2012 .. . .. / : - ' " . ' . ' . 

"Last week at the Massachusetts institute of Technology (MIT), Electrical 
Engineering Prof. Peter Hagelstein taught an Independent Activities Period 
course titled "Gold ; Fusion 101: Introduction to Excess Power ; in 
Fleischmann-Pons Experiments." For many, the news that an MIT professor 
holding a cold fusion class at MIT is astonishing because decades ago former 
MIT people werit to extreme lengths to discredit cold fusion and denigrate the 
, careers of interested researches changed. The capstone of the 

\ class was ^h 

results showing excess power in Palladium/Deuterium and Nickel/Hydrogen 
systems, with a particular focus on experiments he himself has conducted. 



The news reported is Dr. Swartz and Prof. Hagelstein demonstrated cold fusion 
openly for the attending scientists and .''eh^neers/'vUsing^-fhe Jet Energy 
NANOR device they demonstrated a significant energy gain; greater than 10, 
much larger than the previous open demonstration back in 2003 with a 2:3 
yield. The demonstration was for the class, meaning no attempt was made to 
assuage skeptics. It seetns thatafier 5 ^bout 2 hp w classes each day) days 
of Prof. Hagelstein ; sharing * his breakthrough' ^* expliinatoiy theory, the 
demonstration had the desired effect. Perhaps the class will encourage the 
participants to continue their research and more improvement can come over 
time." 

[Cold Fusion Has a Good Week; 

http://newenergyandfuelxom/http:/newenergyandfuel/com/2012 
as-a-good-week/, February 2, 2012] 

57. nickelpower ... - ; ... , v > . . > . ^ 

URL = http://nickdpower.org/20 Tl^^^ 1/ 
Replicators (as of February X 20.12) ' ^ ""7 V, " ; , , \ 'i 

Below is an annotated and linked list of reports of 16 people who have achieved a 
Ni.+ H reaction: .... v - : < \\* ■. • -^.-.^ v - h. . ..^v". *:-s/.- • 

Dr. Brian Ahern, Ames ; National Laboratory r* While it is.not clear that Ahern is 
using nickel, it is clear that he is using light; hydrogen/; /It is, also clear that he 
sees it as a replication of Rossi. He says v "This .5 watt excess is very much less 
than Rossi, but it is a real and repeatable experiment There was no radiation 
above ; the background level.": 
http://www.mail-archiye.com/yortex- 

James Patterson, 1920 - 2008,* A "chemist" - Invented his "power cell" which is 
reported to produce 200 times energy gain. In June 11, 1997 he demonstrated 
his technology on Good Morning America. The scientific community, 
obviously, mostly ignored him. He tried to produce a commercial product, but 
apparently had difficulty mass producing the intricate "beads" that he used in 
his reaction. http://en.wikipedia.org/wiki/Patterson_Power^Cell .... 

George Miley, Department of Nuclear, Plasma, and Radiological Engineering, 
University of Illinois - Began with Patterson's technique. Reports excess heat, 
and * transmutations. - 

http://www.mail-archive.eom/vortex-l@esldmo.com/msg53212.hto 

Piantelli, University of Siena, Italy. - The Piantdli; group filed an Italian patent 
application, "Method for Producing Erier^ and Apparatus Therefor", on 
November 24, 2008V PianWlli's technology uses a nickel bar which is etched to 
increase its surface area/ He reports 2 - 3 times energy gains. Piantelli' s work 
with LENR goes back two decades and 1 includes two dozen scientific 
publications and conference presentations. - ? 4 ^ 41 1 

(http://bidg.neWerie 
li%E2%80%99s-lehr-research/) .... ' ; ; ^ ^ - v ^ ; 



Francesco Celani,'N$ti6inallnl!fitute' of Nuclfear Physics (Italy's equivalent ofLos 
Alamos) - He has announced success in; producing the Ni + H reaction, and 
obtaining 200% (2x)excess thermal energy. 

tittp://energycataiyz^ 
-nickel-hydrogen-^ 

Dr. Eugene Malloye and I)r. MitcheirSwarti, Jet E^gy; Xnt; 'Guesif lectured at 
MIT http://worldistd.c6m/~mica/jet.html 

The MIT "Independent Activities Period" sylibus states: On 1/30 and 1/31 M. 
Swartz will discuss results he has obtained from a variety of cold fusion 
experiments he has done over the years. He has observed excess power in PdD 
and in NiH experiments; typical energy gains in the range of 2-3 are seen, with 
a few experiments giving higher energy gain; he has carried out a 
demonstration of his experiment previously at MIT; and energy produced 
from cold fusion reactions has been used to drive aStirlingengine. 

http://student.mit.edu/iap/nc9.html Demonstrated COP of 10 at MIT: 
http://world.std.com/-mica/cft.html 

So as of January 12, 2011, we have 14 independent sources who have produced 
excess energy from the Ni + H reaction. Many of these are well respected 
scientific organizations. AH of them come with supporting links/' 

[nibkelpower, 1 Replicators ' (as of ' Februaiy " 2, u/ 20l2), 
http://nickelpow.org/20 LI /l^ 1/ ] _ , , . 

58. Note that Prof Hagelstem sii^pbrtsf liis ^^kms statfemehts; : and also 

"The scientific * results presented by < Dr^ Mitchell 7 Swartz ra^ 

experiments^ in which excess power and total energy is measured, looks very 
good. His results are competitive in terms bf reproducibility and power gain 
with the best results obtained by Mother groups around the world. The 
reproducible energy gains that he has reported aire the highest so far reported 
by any group.' • 

"Dr. Mitchell Swartz^ Fleischmahn/Pons-^ 

Phusor/low electrolyte conductance heavy -water/platinum cell performed 
flawlessly in Prof. Hagelstein^ lab at MIT during ICCF10. Its excess power 
ranged from 167% ( to 267% as Dr. Swartz t altered the experimental 
conditions/ 9 * 

[Dr. Eugene Mallove, Infinite Energy Magazine 9/2003] 
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"Greetings. I am back from ICCF-10 ... Swartz, and Dash et aL, live 
demonstrations at MIT. Marvelous work! Bravo to everyone! McKubre said 
he would never have the guts to try this, because so much can go wrong when 
you move an experiment." 

[Jed Rothwell, Subject: Impressions of ICCF-10, 3 Sep 2003] 



"Three excess heat experiments were shown in live demonstrations at ICCF10, 
including two on August 26, in a laboratory at MIT that was open to the 
public: A cell in a precision calorimeter was shown by Mitchell Swartz and 
Gayle Verner at MIT." 

[http://lenr-canr.org/iccfl 0/iccfl O.htm] 

59. And yet as another example: 

"La dixieme conference internationale sur la fusion froide ICCF10 s'est tenue a 
Boston aux Etats-Unis, du 24 au 29 aout 2003. 120 personnes de 15 nationality 
differentes y ont participe. EUe etait organisee par le Professeur Peter 
Hagelstein, du MIT. ... "Deux demonstrations de fusion froide ont ete 

Presentees : Pune par le professeur John Dash de Puniversite de POregon a 
ortland, et Pautre par le Dr Mitchell Swartz. Les deux experiences ont 
demontre la production d'exces de chaleur. M; Swartz a obtehu de forts 
exces de chaleur, jusqu-a 300% avec de-Peau-lourde ultra pure d& resistivity 
220 k?; sans rajout d' electrolyte, avec cathode de palladium helicoidale; " - ' 
[Rapport siii* ^International Conference on Cold .Fusion ICCF10] 

These public demonstrations are important because they constitute additional 
significant and reputable; evidence of record" jto < suppqrt^at the rsystem' in which the 
present invention DOES . operate in fact exists (despite the Ex&nirier's truly-endless, 
unsupported, notion). * -~ "- " * 



: Undisputed' Factfb ; J'"'**. 

* ; with §112 Fir^t Paragraph - ^ ^ ^ v 

60. Following receipt' the Ekamirier- dated 
12/2/201 1, (which provided Evidence im the -form^&ID'eotarations and ^publications 
that rebut the Office)' the Office personnel^ i.e.' tKe Examiner, should have reviewed 
the original disclosure, any. - evidence .relied,, upon- in establishing the prima Jacie 
showing, any claim amendments, and any new reasoning or evidence provided by the 
applicant in support of an asserted specific and substantial ^credible, utility/operability. 
Simply put, per In re Oetiker, the Examiner was required to have a responsive 
argument. This will be documented below in considerable detail. 



Instead of being properly responsive,, or . lawful, the Examiner has not responded 
to the Applicant's Declarations. They have been ignored, by the Examiner showing 
an appearance of imprppriety and violation of Law. ..... ; 

61. Applicant's Declarations show precisely that the Examiner is inaccurate on 
issues of operability, refute all of his points of rejection, and substantially, 
completely and fully address and precisely dispute all of the Examiner's points of 
rejection and all matters criticized by the Office. They also prove the Office's hostile 
and discriminatory notions are wrong in this matter. The Declarations document 
Applicant's demonstrations of the Applicant's invention, including one open to the 
public, at the Massachusetts Institute of Technology [Cambridge, MA] for a week 
before hundreds of people. The Declarations thus support that the invention DOES 
operate as indicated. They prove that the specification adequately described the 
subject matter recited in the claims and demonstrate that it operates as stated. The 
Declarations prove that the adequately written description requirement is met and 
demonstrate that the teachings of this invention are sufficient for one 
skilled- in-the-art to have understood the inventor to have been in possession of the 
claimed invention at the time of filing. 

62. The Applicant's submitted Declarations are MORE than sufficient [In re 
Brana, 51 F.3d at 1566, 34 USPQ2d at .1441] to meet the "burden shift to provide 
rebuttal evidence sufficient to convince such a person of the invention's asserted 
utility". The Declarations demonstrate validation, operability, considerable utility, 
and therefore enablement of the present invention and Applicant's claimed subject 
matter. They indicate that the teachings in the original specification, ciaims, and 
drawings are sufficient and convincing to one of ordinary skill in the art ~ heralding 
operability and conformity and compliance with the 35 U.S.C §112, §1 (first 
paragraph) and the "enablement" requirement. 

Validation occurs when scientists skilled in the state of the art states it is so. 
These Declarations indicate that the measurement of activity has utility, and the 
precise invention has operability. . . 
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63. NOTA BENE: The Office, and Dr. Ricardo Palabrica, has corruptly ignored 
the testimony in broad array of Appellant's invention in' the past (showing that s they 
are not partial but are discriminatory, and cruel) allowing several Declarant^fe die 
without their words having ; even been fairly read. For example, as the late Dr. 
Eugene F. Mallove has said: 

"The activity of a sample is an important issue and its measurement has great 
utility. ... in measuring both endothermic and exothermic chemical and 
chemical-like reactions, ... The invention does not require the reproducibility 
of cold fusion phenomena, such as excess heat, to be secure, .... 

"... Rothwell actually praises (the present invention) ... when he says, "This could 
be a superb research tool..." 

" [Declaration of Dr. Eugene F. Mallove (8/2001)] 

64. As the late Dr.. Scott R. Chubb has said: 

"the patent office (PTO) has ignored the facts involving the present invention, ... 
The patent application provides a well-defined procedure, understandable by 
anyone skilled in the art* that can be used to implement the invention. .;. It is 
evident that the. patent office has become recalcitrant, with its opinion in 
contradiction to existing evidence as promulgated through peer-reviewed 
literature." " 

"Dr. Swartz has invented an important, new device, whose purpose has value for 
measuring activity of a sample. ... I assert that the PTO has failed to 
distinguish between the v6ry different sets of claims associated iwith 
measurements ^ of : high energy particles: and those involving excess heat." 
[Declaration of Dr. Scott R. Ghubb (8/2001)} - - ^ - ; : 

65. Corroborating ; the above, Dr. Hal Fox has said: 

"It is my professional judgment that the method of measuring the activity of 
sample in the above-entitled action is clever, not obvious, and is an important 
invention with utility. ... The rejection has ignored numerous filings delivered 
to the Patent Office by Dr. Swartz arid, others. '/% If is not credible that 
hundreds of scientists and inventors are all mistaken in their expesnrnfeiits and 
data, or that only the patent exaininefs are sufficiently educated to point out 
the faults of thfcse inventions." . [Dfeclaratioii of Dr. Hal Fox (8/2001)J 

66. The Office's , own witness in '45 J 5 Qr H MichaekS^ (cited in the.Exhibit 

supplied with the rejection) rebutted the USPTO and said: : '-' { ; * ^ *'•' 

"I do not see how anyone could construe anytWng that 1 wrote at Scientific 
American's site to imply \thft there is" no futility" in cold fusion, much less in 
instruments that might be used in cold fusion and other scientific 
experiments." , , , ; ^ ..... 
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"It appears that the Board of Patent Appeals considers me an expert on this 
subject. As an expert ... I would agree [Dr.Swartz's invention] ... does does 
have utilty" [Letter of Michael J. Schaffer (8/7/2001)] ; . 

67. 'The Office's' witness, Jed Rothwell (cited Vtfie ''457 rejection out of context 

as has been typical for the US PTO) rebutted the USPTO and said: 

"None of my statements referred to the functionality, operability or 
performance of Dr. Swartz's multiring calorimeter. Nothing I have published 
or heard from scientists casts doubt on the claimed capabilities of Dr. Swartz ? s 
invention. In fact, at the Conference reviewed in the article, I interviewed 
many people and some scientists, such as Dr. Michael McKubre, were 
enthusiastic about Dr. Swartz's device. Therefore I stated that it may well be 
a "superb research tool" in the article quoted. It is apparent that the judges of 
the rejection have standards that are ludicrous and unscientific." [Declaration 
of Jed Rothwell (8//2001)]] 

68. .In-.. the intemationa among the most highly 

regarded of those skilled in the art. Dr. McKubre stated: 

"For me ... perhaps the best report at this conference, was that of Mitch Swartz. 
... I have always felt that the quality of the calprimetric observations in the 
nickel light water studies has been less than the quality of the calorimetric 
observations in the palladium-deuterium system. J ... 'Mitch Swarfe presented a 
very clear piece of ealorimetric evidence which is certainly going to causae me 
to reconsider my belief and understanding of the hickel-iight water 
its capacity to produce anomalous ^ heat";[bn M McKubre, SRI, at his 
closing '"Summ^ Infinite^ 

69; As the Prbfr Hagelstein f S;(MITv" Cambridge?) D^fclMibff'states, < " '-^^ 

"The scientific resulted by Drl Mitchell Swarte' on his Ph'iisor 

experiments, in which excess power and total energy is measured, looks very 
good. His results are competitive in terms of reproducibility and power gain 
with- the best results obtained by other groups around the world, s The 
reproducible. en-ergy gains, that he has reported are the highest so far reported 
by any group." 

"Water heaters that run "oh electricity from household wall plugs are curreiitly 
sold to produce hot witer in jjpjarts of the Couhtiy whiere oil delivery and 
natural gas delivery arie unavailable or inconyeriiferiV Electricity^ id ihe Boston 
area costs hear $Q.20/kW-hr, which seemsVejry expensive. Slwartz's PhusW 
ex-periments have showii energy 1 gains at least up to lOx. A Phusbr-based 
water heater with an energy gain of lOx ;wqiH^ 
water heaters. Iwojiltl biiyorie^ r.:.- : v r . .... - - r - v 



70. As the Prof Hagelstein ! sXMIT 5 Cambridge) Declaration 'states, , , , • " s : , 

"No one in the field considers Swartz's Phusor experiment to be the same as what 
Fleisehmann and Ponsidid, or what others have done. It is clearly an original 
experiment distinct from all that have come before. The USPTO is simply 
mistaken if they assert otherwise. The specification of "low paramagnetic, low 
conductivity deuterium oxide, 99.99%, from Cambridge Isotope Laboratories, 
Andover MA" adequately specifies what is meant by pure heavy water in the 
context of Swartz' s Phusor experiment. Assertions to the contrary in this case 
by the USPTO are incorrect." 

71. As the Prof Hagelstein's (MIT 3 Cambridge) Declaration states, 

"Swartz demonstrated his Phusor experiment at MIT in connection with ICCF10 
in August 2003. Data from this experiment show significant excess heat. 
Swartz has demonstrated his Phusor experiment in his Weston laboratory, in 
Weston, MA numerous times for me and for others." 

72. As' the Dr. Brian Aheni (ret. Air Force, MIT) ijecfaration states,' '']'"' 

"I have known Mitchell Swartz since 1991, L would like to express my strong 
support for the work being conducted by Rr. Mitchell Swartz in the field of 
isotopic fuel loading of metal lattices and lattice assisted nuclear reactions. I 
believe his investigations are some of the most thorough and precise yet 
con-ducted in isotopic loading and lattice assisted nuclear reactions, and that 
the thermal effects he is observing are real and will ultimately be useful on a 
large scale." 

73. Attention is directed to the fact that the- Applicant -has* presented at ICCF-10 
[Cambridge, 1 MA; '-'ttf v whith ; - the v Extoinef and the 5 Office's counsel wefe^ ihVited 
(through said counsel), but did not -attend] other teclmojogies m 

an open demonstration for a week. This was published around the world (all 

documents fastidiously removed at the USPTO). 

"Dr. Mitchell Swartz^ Fleischmann/Pons-tyjpe electrolytic palladium 
Phusor/low electrolyte; conductance heavy water/platinum cell performed 
flawlessly in Prof. Hagel$tein*s lab at MIT during IC<ZFI0... Its excess: power 
ranged from , 167% ito : 267% as , Dr. Swartz ; altered the t experimental 

conditions." f . , , ; . v; ;-v - • >< \\^r\*-:'(. ■* 

[Dr. Eugene Mallove, Infinite Energy Magazine 9/2003.] ; c • t , ; * . . • - • ; ■ , 

"Greetings. I am back from ICCF-10 ... Swartz, and Dash et al., live 
demonstrations at MIT. Marvelous .work! Bray p to everyone! McKubre said 
he would never have the guts to try this, because so much can go wrong when 
you move an experiment." J- ^ r; ^ , . : • ; 

, - [Jed Rothwell, Subject:, Impressions of ICCF-103Sep 2003] f . .< .-k,... 



"Three excess heat experiments were shown in live demonstrations at ICCF10, 
including two on August 26, in a laboratory at MIT that was open to the 
public: A cell in a precision calorimeter was shown by Mitchell Swartz and 
Gayle Verner at MIT:" < •■ ■-. : • . 

[http://lenr-canr.org/iccflO/iccflO.htm} ~ - --v;.-' . > - 

And yet as another example: ^ 

"La dixieme conference internationale sur la fusion froide ICCF10 s'est tenue a 
Boston aux Etats-Unis, du 24 au 29 aout 2003. 120 personnes de 15 nationality 
differentes y ont participe. Elle etait organisee par le Professeur Peter 
Hagelstein, du MIT. ... "Deux demonstrations de fusion froide ont ete 
presentees : Tune par le professeur John Dash de 1'universite de l'Oregon a 
Portland, et Pautre par le Dr Mitchell Swartz. Les deux experiences ont 
demontre la production d'exces de chaleur. ... M. Swartz a obtenu de forts 
exces de chaleur, jusqu'a 300% avec de Teau lourde ultra pure de resistivite 
220 k?, sans rajout d' electrolyte, avec cathode de palladium helicoi'dale. " 
[Rapport sur L 5 International Conference on Cold Fusion ICCF 10] 

74. As the Amicus Curiae Brief of Eugene F. Mallove, Sc.D (Editor, New Energy 

Research Laboratory, NH) has stated, 

"The most notable characteristic of the attack against the Swartz patent 
application at hand is its stale fixation with misrepresented. events of 1989, its 
citation of erroneous reports, and its continued argument from supposed 
authority, rather than from evolved science and meticulous experiment." /•.-.;..-? 

As tfiePrdf: 'Hagelsteih's tMIT/ : C^ :> * 

"Today, .D/Pd loading is known tp/ be cveiy important. ^Th^r^^have^ been 
numerous peer-reviewed published papers that^show positive excess heat 
results in replications of the Fleischmann-Pons experiment If the USPTO 
have asserted otherwise, they are simply mistaken." 

75. Why has the Examiner been so serially untruthful here? — and not replied to 
any of the Applicant's previous comments regarding these very same issues involving 
"Declarations"? 

Because the above-entitled invention has ^ pperabilifyV as do the systems, about 
which it is involved. ?This is confirmed by unrebutted,; important Declarations and 
Amicus Briefs which the Applicant Has subrnitted'ahd referenced; 
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The Declarations contain factual statements which detail rebuttals to the Office 
and support the Applicant's position. ■ - ; 

The Declarations constitute significant reputable evidence of record and a bona 
fide case which is quite convincing and persuasive to one who is open-minded and 
not biased. 

LAW 

76. Proof of operability and utility are sufficient if convincing to one of ordinary 
skill in the art [In re Irons, 52 CCPA 938, 340 F.2d 974, 144 USPQ 351 (1965)], the 
Declarations of so many. Said Declarations were received by the Office and have 
been systematically ignored. Said Declarations fully addressed all matters criticized 
by the Office regarding operability and utility, substantially and fully. Several 
Affiants even describedthe week long open demonstrations :of Applicant's technology 
at the Massachusetts , Institute of. Technology ? in the Electrical Engineering ibuifding -in 
August - 2003 during ICCF-10. They confirmed the above-entitled invention's 
operability, definiteness and utility consistent with requirements [In re Gazave, 379 
F.2d 973, 978, 154 USPQ 92, 96 (CCPA 19.6/7); In re Chilowsky, 229 F.2d 457, 462, 
108 USPQ 321, 325 (CCPA 1956); In Re'jolles, 628 F.2d 1322, 206 USPQ 885 
(CCPA. 1980). 

77. Said Declarations remain ignored in the their factual content because they 
refuted the Offices' erroneous position. Said Declarations proved that the present 
claimed invention measures activity and meets at least one stated objective, and 
therefore utility under 101 is clearly shown [Standard, Qil , Co. (Indiana) v. 
Montedison, S P.A., 664 F.2d 35,6, ,375, 212 USPQ, 327, 344 (3rd I Cir. 1981 ), cert, 
denied, 456 U.s'. 915,' 102, S.Ct. 1769, 72^ ^ de 
Nemours & Co. v. Berkley & Co., 620 F.2d 1247, 1258 n. 10, 1260 n. 17, 205 USPQ 
1, 8 n. 10, 10 n. 17 (^p^l\9%Q)\J^a. and Croix vtoiin, 148 USPQ 659, 6.61-62 
(CCPA 1966); Chisum on .Patents, 4!64[4] . [1983]; .RAYTHEON COMPANY y. 
ROP ; ER CORPORATION, U.S.C.A., Federal Circuit, 1983, 724 F.2d 951, 220 
USPQ 592]. 



Undisputed Fact: .'One Declarant Being Sufficient' is Ignored • and 

... ... . ...Opinion, . ..... ...... .... 

■ ■ ■ "• : . ■ - •• •. • ; k -.' • .'. .. ". > >.\-.\:<? \- 

78. Exactly how many Declarants does it take to overcome the Examiner's 
unsubstantiated rejection? The answer is simple. The answer is quantitative. The 
answer is one (1). Operability and Utility are fact questions. Proof of utility is 
sufficient if it meets at least one stated objective. In this case, it does. In this case, 
given the averments of so many Declarants, utility under USC 101 is clearly shown. 
The Examiner has ignored that the patent application has met at least one (1) stated 
objective [Standard Oil Co. (Indiana) vJVIontedison, S.P.A., 664 F.2d 356, 375, 212 
USPQ 327, 344 (3rd Cir. 1981), cert, denied, 456 U.S. 915, 102 S.Ct. 1769, 72 
L.Ed.2d 174 (1982); E.lf du Pont de Nemours & Co. v.Berkley & 
Co.,620F.2dl247,1258 n.10,1260 nl7,205 USPQl,8nlO,10n.l7(8th Cir.1980); 
Krantz and Croix v.Olin, 148 USPQ 659, 661-62 (CCPA 1966); Chisum on Patents, 
4.04[4] [1983]; RAYTHEON COMPANY v.ROPER CORPORATION, U.S.C.A., 
Federal Circuit, 1 983, .724 F.2d 95 1 , 220 USPQ. 592].. 



Undisputed Fact: Declarant's Statements Wrongly Called 'Opinion' 

79. the Examiner cannot dismiss Declarations improperly to "opinion"-status 
without an adequate explanation' of how the Declarations failed to overcome the 
prima facie case initially Established by the Examiner. The Examiner's error 
becomes further unlawful because the Examiner has also rejected In re Alton which 
requires that even the use 'of the words "it is my opinion" to preface what someone of 
ordinary skill in the art knows does not transform the factual statements contained in 
the declaration into opinion testimony. 
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Several of the. Office's "witnesses" have thereafter taken the time to write Amicus 
Curiae Briefs and letters to the effect that the Examiner has absolutely misstated 
what they wrote or implied. Other Declarants have stated that the Office is wrong. 
All have been impugned, ignored, or relegated improperly to 'opinion' and the 
wastebasket. 

Undisputed Fact: Examiner Relies on Cloth Cut of Other Art 

THE TRUTH: The Examiner, Yet Again, Totally Relies on Cloth cut of Other 
Art 

80. Despite the Examiner's claims, much documentary Evidence has been 
presented (and removed by the corrupt, so far Board-approved actions of Dr. 
Palabrica) and as importantly, the present invention is NOT the work of Pons or 
Fleischmann (or any of the Office's other cited art). . .This deliberate misdescription 
by the Office is absolutely wrong because the standards of review require that all 
Decisions be based upon the invention which measures heat release and the activity 
of a sample. Today, THIS invention is NOT discussed by the Examiner, who only 
uses his broad "F+P-"-attack-brush. 

Attention of the Court and Congressional review are directed to the fact that even 
now -23^. years after FP-, the Office still; always drifts^toward criticism of "FP".. The 
present invention is NOT the work of Pons or Fleischmann despite the Examiner's 
innuendo. , 

81. It is an uncontested fact that the ONLY claimed invention should be the focus 
of the Office review. Enablement must be judged on this invention's original 
specification and claims. However, in this case, to harass the Applicant and deny his 
civil and Constitutionally-protected rights, and deviating from the normal standards 
of review, the Examiner and the Office have misread the invention as he, Dr. Ricardo 
Palabrica and his supervisors in that Art have done before. This will be shown with 
multiple examples. 
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Undisputed Fact: Examiner Reiies Upon Fraud, Deception, Evidence 
Destruction to Maintain his Falsehoods Regarding Lattice Assisted 
Nuclear Reactions (i.e. Cold Fusion) 

82. The Examiner is absolutely inaccurate, unfair, and disingenuous. These 
statements by the Examiner demeaning a field are not true. The Examiner and his 
supervisor know this. DTRA disagrees with the Examiner. DARPA disagrees with 
the Examiner. The US Navy disagrees with the Examiner. The Examiner and his 
supervisor know this. 

The subject of cold fusion (LANR, LENR, CMNS 5 by whatever acronym for 
lattice assisted nuclear fusion) has drawn a reaction historically similar to treating 
baldness which was once considered by the Office to also to be an inherently 
unbelievable undertaking. See In re Ferensy 417 F;2d : 1072^1074; 163 USPQ 609, 
611 (CCPA 1969); In re Oberwener, 115 F.2d 826, 829j USPQ 455, 458 (CCPA 
1940). Since then, treatments for baldness have gained acceptance with minoxidil 
and other materials now recognized as effective in treating baldness. The Office 
must eventually admit that, as in baldness control, the field discussed by the Office 
where the present invention can be used, does exist. Furthermore, corroborating that 
fact, the PTO has granted patents in this field, just as they are granted around the 
world. The continued discrimination against the Applicant is egregious. 

83. Prof. Hagelstein addressed this matter in the pro se. Applicant ; submitted 
Declarations which were discussed at lengthen' the Remarks' ' ignored . by" the 
Evidence-destroying Examiner. This was proven before DTRA, and not surprisingly 
the Examiner has now admitted he removed that Evidence, too. 

As the Hagelstein Declaration states, 

"I note that it becomes exponentially more difficult to achieve high D/Pd 
load-ings above a loading of 0.70 near robin temperature (due to the rapid 
increase in deuterium chemical potential). Hence, the achievement of a 
loading of 0.95 in the, majority of replication 1989 and 1990, 

where no special effort was made to achieve high loading, and' where the 
loading was not even . measured in most of these experiments cited by the 
> USPTO, would not be ex-pected. The existence of such a requirement was not 
appreciated in 1989, ex-cept by Fleischmann, Pons, and a small number of 
other researchers." 



"The USPTO continues. the tradition of assigning significance to these negative 
experiments, which were not done in the relevant parameter regime of high 
D/pd, loading. .Thus, rather than shoeing r that :. the ^Fleischmanp-Pons 
experiment could not be replicated, these insufficiently loaded experiments 
should be understood as producing the expected negative result (no excess 
power) in those regimes where we would expect no excess power to be seen." 

84. The Examiner is inaccurate regarding the DOE review. First, the evidence 
(papers and Declarations) demonstrate the existence of lattice assisted nuclear 
reactions (LANR, also called LENR, cold fusion, and CMNS) and their products 
(such as helium-4). The problem for the Office is that their previous citations now 
support LANR. The two decades of positive results, the Declarations, and the 
peer-reviewed published literature have much more evidentiary value then the few 
"negative" less credible -- recycled and older reports cited by the Examiner about 
art cut of different cloth than the present invention. Therefore, the subject rtiatter 
sought to be patented as defined by all pending claims have operability,^ 
in a field which does exist and has* utility.,, As therHagelstein Declaration states, -v? 
"Today, D/Pd loading 1 is known to be very iih^ have been 

numerous peer-reviewed published papers that show positive excess heat 
results in replications of the Fleischmann-Pohs experiment. If the USPTO 
have asserted otherwise, they are simply mistaken." 

85 /Second, the Office misstates what the DOE reported - arid the Applicant was 
not there, was asked for, would have liked to have been tliere, and had just 
demonstrated his demonstation unit openly at MIT for a week a few months before. 

The second DOE panel has confirmed cold fusion. In summary, 

" eighteen anonymous DOE reviewers "split approximately evenly" on 

whether or not there is excess power observed in the cold fusion phenomena. 

That is a great change since the 1989 ERAB report. , 5 . ; . . , * 
.... more than 3000 scientific papers and hundreds of researchers have expanded 

the field enormously^ Second, in the USA most reseafchers are self-funded. „. 
"Just the fact of the review has heightened the level of discussion. ^There's been 

a huge upswing in interest' in funding cp^d^ 

theorist Peter Hagelstein, "A door has been opened by the reviewers." 
[Cold Fusion Times volume 12, number 2]From DOE report itself: 



"DOE Conclusions: Reviewers identified two 'areas where additional research 
could address # specific issues. ^Qne' the investigation of the propertied : of 
deute rated metals including possible effects of alloying dislocations. These 
studjes should take advantage of, the modern v tools for material 
characterization: A second area of investigation is the iise of state-of-the-art 
apparatus and techniques to search for fusion events in thin deuterated foils. 
The reviewers believed that this field would benefit from the peer-review 
processes associated with proposal submission to agencies and paper 
submission to archival journals. 9 ' 

[Cold Fusion Times volume 12, number 2] 

86. Third, more proof the Examiner is wrong, is from the second DOE report 
itself, which recommended MORE RESEARCH. 

"DOE's Office of Science released a report on December 1st that examined the 
results of roughly 15 years of experiments dealing with , low-temperature 
nuclear reactions, commonly known as cold fusion. Jn 1989, researchers B. 
Stanley Pons and Martin, Fleischman announced that, a palladium 
electrochemical cell had generated heat from an unknown source, which they 
postulated was a lowrtemperature fusion reaction. L^ter that year, a review by 
DOE's, Energy Research Advisory Board recommended against establishing 
DOE programs devoted; to the. science ,of [• cold 7 fusion 1; but supported the 
funding of peer-reviewed experiments for further investigations. Since ,1989, 
research programs in cold fusion have been supported by various universities, 
private industry, and government agencies in several countries. In late 2003, 
a team of researchers approached DOE and requested another review of the 
experimental results to date. Their report, submitted to DOE in July, found 
experimental evidence for a physical effect that produces heat, the production 
of helium 4 (the product of fusing ,two nuclei of deuterium, which is a 
hydrogen nucleus with an added neutron), and the emission of high-energy 
particles. DOE, in tiirn, solicited comments from nine scientists, thcfn held a 
one-day review of the material with" another nine Reviewing 1 the 
evidence'for the production of excess heat and fusion products; two-thirds of 
DOE's reviewers did not feel th^ evidence was conclusive. Most reviewers also 
indicated that the evidence did riot conclusively demonstrate the occurrence of 
cold fusion. In the final analysis, the ; V<eviewers were inconclusive about cold 
fusion's existence, and they recommended specific avenues for hew research to 
resolve the uncertainties in the ^^p^ 

[Cold Fusion Times volume 12, number 2] ■ - " : * 4 . ■ - *^ ' v 



87. More proof the the Examiner is wrong is from Research Day from the US 
government: 

"More CF research needed DoE finds - Since the Department of Energy's last 
review of cold fusion 15 years ago, significant progress has been made in the 
sophistication of calorimeters — tools that measure the heat generated by a 
chemical reaction, change of state, or formation of a solution — yet a new 
review by the department says the evidence is still uncertain. In late 2003, 
DoE's Office of Science was asked by a group of scientists to revisit the 
scientific evidence for low energy nuclear reactions. In total, DoE received 
comments on cold fusion research from 18 individual scientist reviewers, and 
two-thirds of them did not feel the evidence was conclusive for low energy 
nuclear reactions, one found the evidence convincing, and the remainder 
indicated they were somewhat convinced. Specifically, several reviewers noted 
that poor experiment design, documentation, background control and other 
similar issues complicated the results presented. Cold fusion is defined as the 
theory that energy can be created by running electrical current through water. 
Above all, the scientists identified a need for further research in the field of 
low energy nuclear reactions. "The nearly unanimous opinion of the reviewers 
was that funding agencies should entertain individual, well-designed proposals 
for experiments that address specific scientific issues relevant to the question 
of whether or hot there is anomalous energy production in Pd/D systems, or 
whether or not D-D fusion reactions bccuf art energies on the order of a few 
eV," the DoE report concludes. "These ' ^ proposals u sh6uW meet accepted 
scientific standards, and undergo the rigors of peer review." In terms 6f 
specific basic science research areas that need further elucidation, the 
reviewers identified material 1 science A aispefcts ' of 4 deuterated metals using 
modern characterizatibn't'echn^ reportedly 
emitted from dieuterated foite using ' state-bT-th^ apparatus and methods. 
"The reviewers tfelievled that this field woulid * benefit from 1 the " peer-revie^ 
processes associated with' ' proposal : submission to agencies arid : paper 
submission to archival ^ - \ v ; ? 

[Research pay, reported in Cdltf Fiision Times voiume ; 12^ number 2] ^ 

' ■ *■ : • \ : •"•».' »7». ~? -r,- \ s . - v. ... . ; . .> .t: r ..• • ? , . • * . •% it ^ t 

It can be seen again that the Office is^wrong. > . : , ; : ^ - , ; / 
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Undisputed Fact: Previously, in all Applicant's Applications, the Office 
Has Previously Wrongly Relied on Cloth cut of Other Art 

88. The Office and Examiner have also been inaccurate in other of Applicant's 

inventions. The issue is that other peoples 1 work is not relevant to this specific 

invention. Instead of addressing the invention as it was actually taught in the original 

specification and claims, the Office has solely relied upon reference to art cut of a 

cloth other than the original specifications and the Claims. So, for two decades, no 

matter which of the Applicant's invention's in this field has been "examined", there 

has been essentially one, and only one, response from the USPTO. It is F+P. 

The Applicant's process to maximize the result of a reaction, or reaction rate, or 
product output, as derived from a material achieved by driving said material by an 
electric power supply which is modulated to (ieliVef an optimal time ftinction 
waveform selected by analysis using input power? The USPTO says it is F+P. 

The Applicant's cathode vibrator to measure loading? the USPTO says it is F+P. 

The Applicant's generation of electricity? The USPTO says it is F+P. 

The Applicant's system to assemble multiple LANR systems? the USPTO says 

it is f+p. ; ^ ' \ / 'i " "■ :; ' ' 

The Applicant's use of increasing temperature to trigger reactions? The USPTO 
says it is F+P. 

The Applicant's optimal operating points? The USPTO says it is F+P. 
The Applicant's system to increase tardive heat? The ySPTO says it is F+P.. 
The Applicant's multiring calorimeter? The USPt6 says it is F+P. 
The Applicant's use of microwave radiation? The US^TO says it is F+P. 
The Applicant's use of nickel metamaterials with ultrapure water? ' The USPTO 
says it is F+P. 

No matter what the Applicant's invention,, there is one response from the USPTO. 
The USPTO says it is F+R 
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89. The Office's unsubstantiated claim that the invention lacks operability is 
always imagined by the Examiner based upon his excluding Applicant's submissions 
and replacing them solely with other peoples' work. Despite the serial disingenuity 
of the Office, the Applicant's original specification and Claims in each case taught 
the subject matter defined by each of the rejected claims, set forth the best mode 
contemplated with an adequately written description of how to operate the invention, 
so that an artisan or those skilled-in-the-art, could practice it without undue 
experimentation, and distinctly pointed out and claimed the subject matter which 
constitutes the invention. These teachings were precise, clear, and unambiguous to a 
person skilled in the art, and adequately presented so that an artisan could practice it 
without undue experimentation [cf. Declarations and Amicus Curiae Briefs]. 

LAW 

90. By ignoring the description > of this patent and : focusing .on "F+P!'> the 
Examiner has ignored and rejected MPEP §2111.01; The Office's rule TM.P.E.P, 
§2111.01] requires that "the words of a claim ... must: .be read as; .they would be 
interpreted by those of ordinary skill in :the art" , . , • ... 

By ignoring the description of this .patent, and focusing ;on "F+P", the. Examiner 
has ignored and rejected the reasoning of ln re Prater, 415;E.2d ;1393 > 162.USPQ 541 
(CCPA 1969)] which requires the Examiner to refer to : the claimed invention,.as the 
focus of its Office communication; but he has not by drifting toward criticism of 
"FP" again while ignoring all the figures and all the data and all the information in 
the application. It is unfair for the PTO to repeatedly weave systematic 
misstatements into its imagined cloth cut of other art. 

91. Further repeaping impropriety by the Examiner, no matter what the 
Applicant's invention in case after case, there is one response from the USPTO. The 
USPTO says it is F+P. That has made the discrimination by Dr. Palabrica quite easy. 
No further Evidence is needed beyond the discriminatory "yellow label" which the 
Examiner sews on the file folder. "* 



By ignoring the description of this patent and .focusing on "F+P"; the. Examiner 
has ignored and rejected.the reasoning.of In re Hogan [559 F:2d 595, 60S, 194 USPQ 
527, 537 (CCPA 1977)] which discusses that enablement must be judged on the 
original specification and claims. 

92. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Fouche [439 F.2d 1237, 
1243, 169 USPQ 429, 434, (CCPA 1971) and In re Zletz [893 F.2d 319, 13 USPQ2d 
1320 (Fed. Cir. 1989)] which state that an invention (in structure, operation and 
composition) is defined by the claims and the original specification. 

93. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Morris [also Ex parte 
Porter] because the interpretation of an issue of fact, like operability, must read on 
the original specification and claims and be predicated upon the Declarations to a 
conclusion consistent with what one who is skilled-in-the-art would reach. 

94. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Zletz [893 F.2d 319, 13 
USPQ2d 1320 (Fed, Cir. 1989)] because the specification clearly and explicitly 
stated the meaning of the terms in the claims. 

95. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and .rejected the reasoning of In re Prater, 415 F.2d 1393, 162 
USPQ 541 (CCPA 1969)] which requires the Examiner to refer to the claimed 
invention as the focus of its Office communication, but he has not by drifting toward 
criticism of "FP" again while ignoring all the. figures and all the data and all the 
information in the application. It is unfair for the Pf6 to repeatedly weave 
systematic misstatements into its imagined cloth cut of other art. 
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96. By ignoring the description of 'this 'patent"' arid" focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Hogan [559 F.2d 595 5 60S, 
194 USPQ 527, 537 (CCPA 1977)] which discusses that enablement must be judged 
on the original specification and claims. 

97. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Ziegler [992 F.2d 1197, 
1200, 26 USPQ2d 1600, 1603 (Fed. Cir. 1993)] because the notion that the written 
description fails to illuminate a credible operability can only be made, by not reading 
on the claims of this patent. However, it is below the standards of review to solely 
use cloth cut of other art because the invention (structure, operation and composition) 
is defined by the claims and the original specification. This leading away from the 
actual original specification and claims by the Office herald bias by the Office rather 
than proper application of the standards of review. 

98. The Examiner's action are improper and unlawful, in violation of Newman v. 

Quigg [877 F.2d 1575, 1581, 11 USPQ2d 1340, 1345 (Fed. Cir. 1989)] because the 

Office derides the present invention with reference to cold fusion but, in fact, Claim 

1 (and the other claims) is, a method for a .monitoring loading. Such (well-known) 

"boilerplate" attacks , by the Office on : the words' "cold fusion" is well-known [confer 

Bass, Rotegard, arid Mailove Declarations, and the Yalone, Fox/ arid Mailove Amicus 

Curiae Briefs]. As the Amicus Curiae Brief of Eugene F. Mailove^ Sc.D (Editor, 

New Energy Research Laboratory, NH) has stated, 

"The most notable characteristic of the attack against the Swartz patent 
application at hand is its stale fixation with misrepresented events of 1989, its 
citation of erroneous: reports, and its continued argument from supposed 
authority, rather than from evolved science and meticulous experiment" 

In summary, the 35 U.S.C. §112,^1 rejection is wrong because; there is. operability 
under, and compliance with, 35 U.S.C. 112^ first- paragraph. The specification 
provides an adequately written description of the? invention , and does adequately 
teach how to make and use the invention, thereby providing: an enabling disclosure: 
The claims and specification- do comply with the .enablement requirement. The 
specification . did' contain a-written description of the invention, , arid of the manner 
arid process of making and using it, in -such full, clear,: concise; arid exact terms as. to 
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enable any person skilled in the art to which it pertains,, or. with which, it is^most 
nearly connected, to make and use the same,,and the Applicant set. forth the best 
mode contemplated by the inventor pf carrying out his invention. The specification 
does contain subject matter which was described in the specification in such a. way as 
to enable one; skilled in the art to which it pertains, or with which it is mqst v nearly 
connected, to make and/or use the invention. 



Undisputed Fact: The Office's Systematic Reliance on Cloth Cut of 

Other Art Is Discrimination 

99. It is an uncontested fact that ONLY the claimed invention should be the focus 
of the Office review. Enablement; must be judged on this invention's original 
specification and claims. In this case, to harass the Applicant and deny his civil and 
Constitutionally rprptected rights, and deviating from the normaLstandards of review, 
the Examiner and the Office have misread the invention as he, Dr. Ricardo Palabrica 
and his supervisors in, that Art have done before. This will be shown with multiple 
examples. v ., ; . , 

By perpetually invoking "F+P" and art cut of other cloth than the present 
invention, the Examiner and Office needlessly use a broad brush, apparently with 
tongue in cheek, to deliberately mislead away from the above-entitled invention. The 
present invention 'is" NOT * tfie, .work 'of Pciris .or 'fit^ischmanri!: arid' soitMs' salient that 
this is done to confuse the issue, as the Examiner systematically deviates from the 
present invention and refers ONLY to other art', located far from the present 
invention. 

Such handwaving to other much less relevant.art is riot a fair or proper rebuttal. 
Such handwaving to. other much less relevant art is a different matter cut of a 
cloth not even made from the original specification and claims. 

NOT A BENE: Attention of the Court and Congressional review are directed to 
the fact that even now --23+ years after FP, the Office still, always drifts toward 
criticism of "FP". The present invention is NOT the work of Pons or Fleischmann 
despite the Examiner's innuendo. .. . ' \ • 



1 s- ' * ■ " t . -;i * i 
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Undisputed Fact:Examiner's Reliance on Cloth Cut of Other Art 
Confirms Compliance with §112 First Paragraph 

. 100. Today, although 765. is, generally speaking, a two-stage method which 
involves a first stage of electrode loading, and then, a second stage of sudden rapid 
("catastrophic") flow of hydrogen within the metal, the invention is NOT discussed 
by the Examiner with his broad "F+P-"brushstroke. Despite the Examiner's claims, 
the present invention is NOT the work of Pons or Fleischmann (or any of the Office's 
other cited art). This deliberate misdescription by the Office is absolutely wrong 
because the standards of review require that all Decisions be based upon the 
invention. 

Undisputed Fact: Reference to Art Ctit of Cloth other than this 
Specification Should Dictate Allowance 

101. The endless use by the Office of citing other people's art (F+P over and over) 
instead of the above-entitled invention is utterly wrong. Applicant submits that if the 
Office must rely upon reference to arfcut of a cloth other than ; this specification and 
claims, then their position must indeed be rather weak- arid should dictate allowance 
of the present invention. " '■' '■ '■ '■" ; ; - - ; ' . : " •:: ; '<-■- 

■: .,, ; :.•.•! • .... :.- :.■ ••,••».•••••: '.(•,■■ .-if }»a ••• » >:■•:.„ . : -cv. » 

LAW 

102. The timely submitted, too-long-ignored, peer-reviewed publications, 
Exhibits and Declarations prove Applicant was correct on the filing date of the 
application [In Ye mgari; 559 R 

They prove that the Applicant taught the subject' matter ' deiihejd by each of the 
rejected Claims including how his apparatus and method works, set forth the best 
mode contemplated, distinctly pointed out arid claimed the subject matter which 
constitutes the invention, wrote an adequate enabling ; disclosure, and thus complied 
and conformed with 35U.S.C.§1 12, first paragraph, of the Patent Act. this wasdone 
so that an artisan, or those skilled in the art, could practice it without undue 
experimentation [In re Wands, 858 F.2d 731, 737, 8 USPQ2d 1400, 1404 (Fed. Cir. 
1988), citing with approval Ex parte Forrnan, 230 USPQ 546, 547 (Bd. Pat. App. & 



Int. 1986)].. Applicant has now demonstrated that his invention as claimed was, and 
is, adequately described to bne skilled-in^lhe-art. Said. Declarations are sufficient dn 
their factual content, with respect to the . significant evidence,: arid prove that the 
Examiner is in clear; error:- By submitting, said peer-reviewed publications, .showing 
the Applicant is correct, and said 'Declarations . containing relevant facts by prbbative 
witnesses, the Applicant has now undertaken the full burden coming forward with his 
evidence as required [In re Oetiker, 977 F.2d at 1445, 24 USPQ2d at 1444]. 

Ignored (along with the evidence) yet again in the Examiner's Communication are 
the following standards of review. These were cited previously and no reason has 
been given by the Examiner for his deviation from said standards of review. 

103. The Examiner ignores In re Prater, 415 F.2d. 1393, 162 USPQ 541 (CCPA 
1969)] which requires the Examiner to refer to the claimed invention as the focus of 
its Office communication, but it did not when drifting toward criticism of "FP". 

The Examiner ignores In re Morris which requires that the Examiner must 
respond to what Applicant meant, but he did not. 

The Examiner ignores In re Hogan [559 F.2d 595, 60S, 194 USPQ 527, 537 
(CCPA 1977)] which discusses that .enablement, must be judged on the original 
specification and claims, but in this Communication it was not. 

The Examiner ignores In re Fouche [439 F.2d 1237, 1243, 169 USPQ 429, 434, 
(CCPA 1971) and In re Zletz [893 F.2d 319, ]3 USPQ2d 1320 (Fed. Cir, 1989)1 
which state that an invention (in structure, operation and composition) is defined by 
the claims and the original specification. 

The.Examiner ignores ln re Gazave, 54 CCPA 1524, 379 F.2d 973, 154 USPQ 92 
(1967)] and In re Chilowsky [43 CCPA 775, 229 F.2d 457, 108 USPQ 321 (1956)] 
which require consideration of the material which Applicant supplied and cited. 
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The Examiner ignores In re Oetiker, 977 F.2d at 1445, 24 USPQ2d at 1444 which 
requires the Examiner to substantively respond with a prima facie case of 
unpatentability. However, after the submission of Swartz, 1998, Improved 
Electrolytic Reactor Performance Using p-Notch System Operation and Gold 
Anodes, Transactions of the American Nuclear Society, Nashville, Term 1998 
Meeting, (ISSN:0003-018X publisher LaGrange, 111) 78, 84-85 and Swartz(97), other 
peer-review papers, and the Declarations, the burden shifts back to the Office and can 
only discharged by the Examiner "presenting evidence or reasons why persons 
skilled-in-the-art would not recognize in the disclosure a description of the invention 
defined by the claims" [Wertheim, 541 F.2d at 263, 191 USPQ at 97]. Applicant asks 
that this be done with specificity, substantivity, and with explicit reference, and in 
detail with full findings of fact. . . , . 

The Examiner ignores In re Brana and In re Eltgroth, 419F.2d,918, 164 USPQ 
221 (CCPA 1970) which demand that the Examiner must establish a reason to doubt 
an invention's asserted utility, and the loading of an isotopic fuel into a material by an 
applied electric field, using a two-stage process involving loading of hydrogen into a 
metal electrode such as palladium, including a first stage of electrode loading, 
followed by, a second stage of sudden rapid ('catastrophic') flow of the loaded 
hydrogen within the. metal and means , to extract product using magnetic field 
inhomogeneity, based differential magnetic susceptibilities [cf. Swartz and Straus 
Declarations] is not 'incredible' or 'unbelievable' like the Examiner appears to 
purport. This invention is quite believable. 

The Examiner ignores In re Vaeck [947 F.2d 488,. 495-96, 10 USPQ2d 1438, 
1444 (Fed. Cir. 1991)] which states that an enablement rejection under section 
112,H1 is only appropriate where the written description fails to teach, those 
skiljed-in-the-art, like the Declarants, to make and use the invention. 
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104. The Examiner ignores Rule 132 which requires Applicant's solid, 
substantial, and timely, evidence submitted against the Examiner's rejections be 
considered because "(p)atentability is determined on the totality of the record, by a 
preponderance of the evidence with due consideration to persuasiveness of 
argument." [Id. at 1445, 24 USPQ2d at 1444]. Applicant has published his 
inventions, proving that this invention was correctly taught in the original 
specification and claims, on the filing date of the application. 

105. The Examiner has ignored controlling authorities including Clause 8 of 
Section 8, Article I, by improperly eliminating an entire field involving energy and 
United States security. 

106. The Examiner has ignored controlling authorities including Article VI, by 
interfering laws passed by Congress | DIAMOND v. CHAKRABARTY; 447 U.S. 
303, 309] including that patentable statutory subject matter spans "anything under the 
sun that is made by "man" [S. Rep. No. 1979, 82d Cong'., 2d Sess., 5 (1952);' H. R. 
Rep. No. 1 923, 82d Cong., 2d Scss., 6(1 952)]. ". l ' 

107. The Examiner has ignored controlling authorities including Article I, Section 
2, by ignoring that Applicant is entitled to the privileges and immunities of citizens in 
the other states. Specifically, the Examiner jgnorWthat^^ and Japan 
have allowed selected other patents in the very same field not allowed here 
[Czirr(5,23 1,290), Westphal(5,2 15,631), Ahern(5,41 1,654), Patterson(5,036,03 1), 
(5,318,675), (5,372,688), (5,036,031); Aspden, UK-GB 2,23 1,1 95B]. This is a 
dual-tiered system. No such demand was .made of these other ; patents. There appear 
to be two different standards of review. Therefore, the Examiner . has ignored 
controlling authorities including the reasoning of the Supreme Court in United States 
y. Nixon (1974) .that, ail are' "equal under the law". Hence^ the Examiner has ignored 
controlling authorities including the i4th Amendment, requiring an impartial tribunal 
[28 U.S. Code Section 144, May berry v.Penna.,. 91 S.8.; Bloom v. Illinois, 88 Ct. 
499 S.Ct. 1477; Duncan v. Louisiana, 88 S.Ct. l444] and equal protection In the light 
of the previously unrebutted Declarations [hereby again submitted] there appear to be 
violations of the 14th Amendment's "equal protection" clause [Frontiero v! 
Richardson, 93 S.Ct 1736, 411 :!u,s!'.677; Weiss v. .Weiss, 436 N^Y.S. 2d^862, 52 



N.Y. 2d. 170 (1981)] with seribus implications [Gass v. Lopez, 95 S. Ct 729; Wood 
v. Strickland, 95 S Ct 9S2: U.S. v. Price, 86 S Ct 1152, 1 157, Footnote 7; Griffin v. 
Breckenridge, 91 S Ct 179D; Gariiez v; Toledo!' 42 U:S.C.§i983^ and Bivens v. Six 
Unknown Named Agents of Fed. Bureau of Narcotics]/ ' " * ^" 




Conclusion: Operability Under U.S.C. 112, first paragraph 

108. In summary, the invention at issue in this case, 765, is claimed by Claims 
1-10, 12-19, 21, and 22, and is generally speaking a two-stage process involving 
loading of hydrogen into a metal electrode such as palladium, including a first stage 
of electrode loading, followed by, a second stage of sudden rapid ('catastrophic 1 ) flow 
of the loaded hydrogen within the metal and means to extract product using magnetic 
field inhomogeneity,. based on differential magnetic susceptibilities. . 

Most importantly, Examiner should have considered, and commented upon 
substantively, the submitted evidence including: 

#1) Declarations from scientists of ordinary skill-in-the-art, who considered the 
specification and stated that the written description was, sufficient. Applicant is 
acknowledged by those ^involved in the state-of-the-art (Lin 97, Fox 97, Fox 96 A, 
Rothwell 96). Said evidence shows that the Office's position is in error. 

#2) The published peer-reviewed scientific articles [including but not limited to 
Swartz. M., 1994 "Catastrophic Active Medium Hypothesis of Cold Fusion", Vol. 4. 
"Proceedings: "Fourth International Conference on Cold Fusion", sponsored by EPRI 
and the Office of Naval Research, and Swartz, 1998, Improved Electrolytic Reactor 
Performance Using p-Notch System Operation and Gold Anodes, Transactions of the 
American Nuclear Society, Nashville, Term 1998 Meeting, (ISSN:0003-018X 
publisher LaGrange, 111) 78, 84-85 and Swartz(92, 94 A, 97 A, 97C)], 
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By ignoring such evidence consisting of Declarations, and peer-reviewed 
publications, the Examiner also ignores In re Wands, 858 F.2d 731, 737, 8 USPQ2d 
1400, 1404 (Fed. Cir. 1988) which indicates that #1 or #2 are sufficient to 
demonstrate that the specification provides an adequately written description of the 
subject matter, including how to operate the invention, and claimed the invention so 
that an artisan, or those skilled-in-the-art, could practice it without undue 
experimentation. Either #1 or #2 prove that enablement, utility, and validation. 
Together, #1 and #2 have been submitted and Applicant submits that these together 
corroborate enablement of the present invention both de facto and de jure. 

109. There is compliance with 35 U.S.C.§112, first, paragraph. The original 
specification and Claims 1-16 and 21-24 (all claims) taught the subject matter 
defined by each of the rejected claims, set forth the best mode contemplated, and did 
distinctly point out and claim the subject matter which constitutes the invention. 
This was CORROB ORATED B Y 'lM^BUTTEp > declarations, and SUPPORTED 
BY a peer-reviewed publication of ADDITIONAL PROBATIVE REFERENCE. 
These Declarations and Exhibit corroborate the Applicant, and prove, that operability 
and utility were taught in the original specification and claims. The present invention 
has operability and utility based upon the record, and has been validated based upon 
Exhibits and, more importantly, Declarations in the record - which remain ignored. 
The original specification and claims complied and conformed with the Patent Act. 

The Applicant patently taught in the original specification and claims how his 
apparatus works and claimed the invention which solves a long-standing problem. 
The Applicant taught the subject matter defined by each of the rejected Claims 
including how his apparatus and method works, distinctly pointed out and claimed 
the subject matter^ which, constitutes the .invention, included specification and 
drawings describing the subject matter as defined by each, of the . claims, wrote an 
adequate enabling disclosure with specification and drawings which set forth the best 
mode contemplated by the.inventor for carrying out the invention as described by the 
above-entitled application which enable any person skilled in the art.to make and use 
the subject matter as defined by each of the claims, and thus complied and conformed 
with 3 5U.S.C. § 112, first paragraph, of the Patent Act. . 
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110. Applicant has been willing to ' reveal to the public the substance of his 
discovery and "the best mode ;.; of carrying out his invention," 35 U.S.C. 112, and 
should be granted "the right to exclude others from making, using, or selling the 
invention throughout the United States," for a period "of 17 years. 35 U.S.C. 154V In 
return, the federal patent system is supposed to encourage the creation and disclosure 
of new, useful, and non-obvious advances in technology and design in return for the 
exclusive right to practice the invention for a period of years [United States v. 
Dubilier Condenser Corp., 289 U.S. 178, 186 -187 (1933)]. 

Therefore, in accordance with the foregoing arguments that Applicant has 
conformed with the requirements of sections 112 of the Patent Act, and reversal of 
the rejection of Claims 1-10, 12-19, 21, and 22 is respectfully requested, as required 
by the statute (35 USC 112) because the specification and all claims are compliant 
under 35 U.S.C. LI 2, first paragraph, and because said claims contain subject matter 
which was described in the specification in such a way as to enable one skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and/or use 
the invention, and because there is a written description in the specification able to 
reasonably convey to one skilled in the relevant art that the inventor(s), at the time 
the application was filed, toward possession of the'clahped invention. 
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Argument Regarding 35 U.S.C. §102 

111. Claims 1-10, 12-19, 21 and 22 are rejected under 35 U. S. C. 102(b) as being 
anticipated by Westfall (US 5,215,631), Claims 1, 2, 4, 5, 7, 10, 13, 15, 16 and 21 are 
rejected under 35 U.S.C. 102(b) as being anticipated by Kinsella et al.(US 
3,682,806), and Claimsl-8 and 13-16 are rejected under35 U.S.C.102(b) as being 
anticipated by Patterson (US 5,31 8,675) or Patterson (US 5,372,688). 

For each rejection under 35 U.S.C. 102, the Appellant fully and completely 
specified the errors in the rejection and why the rejected claims are patentable under 
35 U.S.C. 102, including any specific limitations in the rejected claims which are not 
described in the prior art relied upon in the rejection. The appealed claims do not 
stand or fall together, claims 1, 4, and 13 are separately patentable and do not stand 
or fall together because they are materially distinct with respect to 35 USC 102. . 

112. The Office has simply ignored the Appellants arguments regarding Westfall 
(US 5,215,631). , This was discussed in the previous Communication with the 
Examiner on pages 17 through 22 and page 39. Furthermore, it was again discussed 
by Applicant in the Communication of Applicant dated 5/5/03 including therein on 
pages 1 1 through 19. Where is the Examiner's substantive response? 

=== ERRORS BY EXAMINER REGARDING WESTFALL ===== 

113. The Office ignores that Westfall is not even relevant. - , 

THE TRUTH r The Above-Entitled Application is; a Continuation of a 1991 
Application -> 

Westfall was issued June 1, 1993 and was filed October 11/1991. Westfall is a 

"continuation in part of serial number 514,192 which was abandoned, and certainly 
as different from the present application as Westfall. Ignoring for the moment that 
Westfall's invention is very different from the invention described by the present 
application, the Examiner' should know that the present application is a continuation 
of the filing made 9/17/91. '970 'was not abandoned. The Board is referred to 
Averments 270' and' 271 'below,' and Exhibit E0. ' ' ; v'-v- — 



114. The Office is utterly disingenuous and deceptive when it attempts to purport 
that "Westfall's process and apparatus read on file applicant's claims." 
THE TRUTH - Two Obviously Different Inventions . u 

This false statements , by the Examiner attempt to minimize the scope of the vast 
differences between Westfall and the present invention. In the present invention, 
Figure 7 of the original specification, absolutely shows features which are not found 
in Westphal. For example, attention is directed to the four concentric components of 
the device surrounding the cathode, in coaxial fashion, including the deuteron 
diffusion barrier (labeled 50) and the expansion barrier (labeled 40). Where are they 
in Westphal? Attention is directed to the heavy water-LiOD-gel, labeled 6. Where is 
it in Westphal? Attention is directed to the device in Figure 7 shaped like a fuse, 
which "can be easily placed into, or removed from, an assembly and system". Where 
is it in Westphai? 

In the present invention, Figure 8 shows ' features which are not found in 
Westphal. For example, attention is directed to the centrally placed axially-fiiled 
cathode, the coaxial deuteron-barrier, the coaxiai coaxial expansion-barrier. Where 
are they in Westphal? Attention is directed to the structural support system (labeled 
20), the expansion barrier (labeled 46), and the deuteron impermeable barrier 
(labeled 50). Where are they in Westphai? 

In the present invention, Figure 9 shows features which are not . found in 
Westphal. Attention is directed to the cluster of seven CAM devices, with their 
external structural casing support system and intercluster thermomechanical material. 
Where are they in Westphal? 

In the present invention, Figure 10 shows features which are not found in 
Westphal. Attention is directed to the central axially-fiiled cathode, the two coaxial 
deuteron-barriers inner thermal pipe^ and the structural support system labeled. 20. 
Attention is also directed to the inner thermal barrier labeled 70, the outer deuteron 
barrier labeled 50, and the barrier to expansion is labeled 20 . Exactly where are any 
of these in Westphal? In the present invention, Figure 10 shows four layers (from 
inner to outer) which in the preferred embodiment are made of diamond filament, 
gold, palladium, and gold. Where are they iri Westphal? 



In the present invention, Figure 11 shows features which are not found in 
Westphal. For example, attention is directed to the coaxial jy-filled cathode, the inner 
coaxial deuteron-barrier and thermal pipe in a cylindrical, configuration, the electric 
fields in the radial direction 5i and the. anode which is circumferential to the cathode 
[labeled 7]. Where are they in Westphal? Figure 11 shows solution (labeled 6) 
which consists of lithium deuteroxide, palladium deuteroxide, and heavy water as the 
preferred embodiment. Where is it in Westphal? 

In the present invention, Figure 12 shows features which are not found in 
Westphal. attention is directed to the three CAM devices (labeled as 90), the 
intradevice gel containing lithium and palladium deuteroxide (labeled 6), the device 
receptor apparatus (labeled 93 in figure 12), the electrical and thermal connectors 
(labeled 96, and 97 respectively), the mechanical connecting system (labeled 94), the 
heat dissipative radiator (labeled 95), and the three cathodic connectors are 
connected to the control apparatus. Where is it, in .Westphal? Figure ,12 shows CAM 
devices which are inserted, similar to a fuse onto a holding board (labeled 91) held in 
place by clips (labeled 92), Exactly where are any of these in Westphal? 

In the present invention, Figure 13 shows features which are not found in 
Westphal. For example, attention is directed to the lamellar CAM reactor, the two 
orthogonal applied electric fields, the connections for .the first electric field labeled as 
81 and 82, the connections for the second electric field labeled as 85 and 86, the 
mechanical casing labeled 20, and the deuteron ( impermeable barrier which is 
comb-shaped in this preferred configuration, and is labeled 55 in Figure 13 . Exactly 
where are any of these in Westphal? , 

In the present invention, Figure 14 shows features which are not found i in 
Westphal.. For example,, attention is directed to the three lamellar CAM reactors 
labeled as 90 in figure 14, and the intradevice gel containing iithium and palladium 
deuteroxide (labeled 6), and anode (labeled 7) held in place. by clips (labeled 102), 
the electrical bus to connect the anodes (labeled 105) which are connected to the 
anodic connectors (labeled 82), and the electrical, bus which connects the cathodes 
(labeled. 106 and 1 07). Where are these in Westphal? Attention is also directed to the 
thermal bus (labeled 107) connected to the heat pipes (labeled 70) which are held in a 
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mechanical connecting system (labeled ' 20)," the" deuteroh : impermeable barriers 
(iabeled'55 in figure l4)/'the'heatpipes' (70) and" the' thermal bus "(107)1 Are any of 
these in Westphal? \ 

In the present invention, Figure 15 shows features' which are not found in 
Westphal. For example, attention is directed to the mechanical casing '1'abei'ed '2'b, the 
deuteron impermeable barrier labeled 55, and the external structures labeled 1 10 and 
120, circumferential to the casing (20) which are used to squeeze the CAM reactor. 
Where are they in Westphal? 

In the present invention, Figure 16 shows features which are not found in 
Westphal. Attention is directed to the three pressure-activated CAM reactors, the 
heat pipes (labeled 70), the expansion barrier (40), the deuteron diffusion barrier 
(labeled 50), the external casing (20), the thermomechanical connector (labeled 130), 
the external thermal bus (140), holding board (150, 151 above and below the 
assembly), and the external structures labeled 110 and 12.0 near-circumferential. 
Where are they in Westphal? 

In the present invention, Figure 17 shows features which are not found in 
Westphal. For example, attention is directed to the transistor-like header (labeled as 
200). Where is this in Westphal? Attention is directed to the perforated by six (6) 
holes accommodate insulators (labeled 210), the six electric leads (182, 185, 181, 
and 186), and two thermal connections ("labeled 170 m figure 17). Where are they in 
Westphal? " ■ . ' "' " "' '"' ' " V' ' '"'" . ; "' 

In the present invention^, Figure 18 shows features which are not found in 
Westphal. For example, attention is directed to the extraction of isotopic nuclear 
fusion product (e.g. tritium) by an axially loaded cathode (labeled 1; anode is labeled 
7) using an inhomogenous magnetic field intensity applied by coil labeled 300 to one 
portion of the cathode (1). Where is any of this in Westphal? 

The Applicant's invention, 765, does not read on Westfall's prpcess, as the 
Examiner suggests. 
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115. The Office has 'been disingenuous about Westfall's materials. ' '' 

THE TRUTH - The Environments, Methods, and Elements Are Radically 
Different - ;': > 

If the materials and elements used in Westfall, as suggested by the examiner, 

were to be used in the present invention, they would not function. Westfall -as it 
claims-- is simply a process and an apparatus for growing crystals in linear growth 
rate (column 36 lines 17 through 22), useful for freestanding single crystals of tin in 
its cubic and tetragonal forms. Furthermore, if the present invention was used as 
discussed in Westfall, the materials of 765 would not even be functional. 
Temperatures required for Westfall are such that, "crucibles must be chosen which are 
able to survive the corrosive nature of the molten salt baths" (column 32 lines 55 
through 59). If the present invention, 765, was used as described in Westfall, it 
would not even work. The Examiner should address this. 

The Applicant's invention, 765, does not read on Westfall's process,' as the 
Examiner suggests. 

1 16. The Office has been disingenuous about Westfall's loading. 

THE TRUTH - The Examiner is Incorrect about Location and Loading 

First, when hydrogen appears in Westfall 'it is not for loading. It is to the air as 

gas (column 9, line 35 through 43, especially liries 1 39 referring to ''bubbling'*): This 
is different from that used'in me present 1 invention 'wHic'h is loaded as taught in the 
present invention's original specification and claims; 1 a&d will be 'explained -in detail 
below. This ! M bubblihg" r 6f 'hydrogen •ui" l5 Wdst'faif'is ; different from this application 
which' involves loading an isotopic' fuel to said material, loading said isbtopic fuel 
into said material by an applied electric field' arid then at a later point in time 
applying a second applied electric field to redistribute said isbtopic fuel within said 
material, means to control the distribution of the loaded isotopic fuel within the 
material, means including barriers impermeable to the flow of said isotopic fuel 
within said material, as discussed in the present invention's original specification and 
claims. ' ' • r * ' ' " '' '"' >; ./" ::: '•• y ' : :'" 

This is corroborated because there is no mention of internal flows in the metal in 
Westfall. Furthermore, in Westfall all applied fields are synchronous, whereas in 765 
they are metachronous (at different points in time). , 
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Second, unlike the present invention, Westfall does not discuss loading which 
would be negligible at best. Furthermore there is no mention of internal flows within 
any part of Westfall. Corroborating this; 'in the present invention, the hydrogen 
sought is that within the palladium, which is not even discussed in Westfall. 

The Examner should discuss this which was previously addressed on pages 
17-22,39, and 57-71. 

The Applicant's invention, 765, does not read on Westfall's process, as the 
Examiner suggests. 

117. Furthermore, the present invention uses hydrogen INSIDE a metal such as 
palladium for purposeful reasons, which are clearly different from the ions making 
large crystals quickly OUTSIDE the metal, such as described in Westfall. Attention 
is directed to the fact that in Westfall, unlike the present invention, there are 
enlarging metal crystals, ribbon crystalline jgrowth systems, tin in its cubic and 
tetragonal forms, and crucibles using molten salt baths. Westfall's invention, a 
process and an apparatus for growing crystals of tin in its cubic and tetragonal forms 
controls ions ( OUTSIDE of the enlarging metal crystals (figures 2a through 2d, 
therein). Westfall refers to saturation OUTSIDE of the metal crystal and is an entirely 
different teaching from the present invention. Westfall does not even discuss loading 
into the material (underlined in Examiner's quote for emphasis). Furthermore there is 
no mention of internal flows within any part of Westfall. Thus, it cannot read on the 
present invention, a two-stage process involving loading of hydrogen into a metal 
electrode such as palladium, including a first stage -of electrode loading, followed by, 
a second stage of sudden rapid ('catastrophic') flow of the loaded hydrogen within the 
metal and means to extract product using magnetic field inhomogeneity, based 
differential magnetic susceptibilities. 

Corroborating this, Westfall admits that the apparatus of Westfall is no more than 
a means to a process and an apparatus for growing crystals by electrodeposition with 
rapid metal growth rates at 4.2 feet per hour (column 36 lines 17. through 22). 
Westfall admits it makes photovoltaic cells (column 13, lines 55 through 6.6). 
Westfall also, admits that crucibles . must be chosen which are able to survive 
corrosive molten salt baths (column 32 lines 55 through ,5 9). 



Thus, the present inyention is novel and not anticipated by the cited aft, Westfall. 
Nowhere in Westfall, of in any' combination of the Examiner's art, is any aspect of 
the features of '765. Thus, it cannot read on the present invention, a two-stage 
process involving loading of hydrogen into a' metal electrode such as palladium, 
including a first stage of electrode loading, followed by, a second stage of sudden 
rapid ('catastrophic') flow of the loaded hydrogen within the metal. 

The Applicant's invention, 765, does not read on Westfall's process, as the 
Examiner suggests. 

118. The Office has been totally disingenuous about Westfall's alleged loading. 
THE TRUTH - Different Inventions and Locations 

This statement by the examiner is false. Heat and loading are as different as heat 
and charge or heat and the number of oranges in a basket. They are different. 
Furthermore, even the locations involved are different/ US 5,215,631 discloses a 
process and an apparatus for growing crystals by electrodeposition which 1) involves 
ions other than hydrogen, 2) and they are on the OOtSIDE of the metal. Uhlike the 
present invention, Westfall does not discuss 16adihgV Furthermore there is ho 
mention of internal flows within any part of Westfall' Westfall's invention, a process 
and an apparatus for growing crystals of tin in its cubic and tetragonal forms controls 
ions OUTSIDE of the enlarging metal crystals (figures 2a through 2d, therein). 
Westfall refers to saturation OUTSIDE of the metal crystal and is an entirely 
different teaching from the present invention. ^ Corroborating this, Westfall admits 
that the apparatus of Westfall is iio more than a means to a process and an apparatus 
for growing crystals by electrodeposition with rapid metal growth rates at 4.2 feet per 
hour (column 36 lines 17 through 22), Westfall admits it makes photovoltaic cells 
(column 13, lines 55 through 66). Westfall also admits that crucibles must be chosen 
which are able to survive corrosive molten salt baths (column, 32 lines 55 through 

59). . ; . / / \ / ; '/ .V 

By contrast, the original specification and claims of the present invention, 765, 
claim a two-stage process involving loading of hydrogen into a metal electrode such 
as palladium, including a first stage of electrode .loading, followed by, a second stage 
of sudden rapid ('catastrophic') flow, of f the . loaded hydrogen within the metal and 
means to extract product using magnetic field, inhomogeneity, based differential 
magnetic susceptibilities. 
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Therefore, the material of Applicant's invention, 765, does not read on Westfall's 
process and an apparatus for growing crystals by electi-odeposition, as the Examiner 
suggests. The apparatus described in Westfall has none of the properties of the 
apparatus described in the present invention. This demonstrates they are different 
patents entirely with different uses, reasons, and methods. 

1 19. The Office, claiming there are no "critical features" now misleads. 
THE TRUTH - Multiple Critical Features are Present in this Invention 
This statement by the examiner does not address that the present invention has 

many novel features which are simply not present in Westphal. For example, the 
Examiner should consider the following, without demeaning any of the other features 
of the present invention. 

In the present invention, Figure 10 shows features which are not found in 
Westphal. Attention is directed to the inher tnerrhaT barrier labeled 70, the outer 
deuteron barrier labeled 50, and'the barrier to expansion is labeled 20. Exactly where 
are any of these in Westphal? ; . , : ■ < 

In the present invention, Figure 11 shows features which are not found in 
Westphal. For example, attention is directed to the coaxially-filled cathode, and 
thermal pipe in a cylindrical configuration, arid the ariode ; which' is circumferential to 
the cathode [labeled 7] : Where are ; they in Westphal?" *' " '"' ' ; 7 ' "' : 

In the present invention, Figure 12 ^ows featur.es which are not found in 
Westphal. Attention is directed to the three CAM devices (labeled as 90), the 
mechanical connecting system (labeled 94), and the heat dissipative radiator (labeled 
95). Exactly where, are any of these in Westphal? 

In the present invention, Figure 14 shows features which are not found in 
Westphal. For example, attention is directed to the thermal bus (labeled 107) 
connected to the heat pipes (labeled 70) which are held in a mechanical connecting 
system (labeled 20), the heat pipes (70) and the thermal bus (107). Are any of these 
in Westphal? 

In the present invention, Figure 16 shows features which are not found, in 
Westphal. Attention is directed to the heat pipes (labeled 70), the thermomechanical 
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connector (labeled 130), and the external thernial bus (140) and holding board (150, 
151 above and below the assembly. Where are they in Westphal? 

In the present invention, Figure 17 shows features which are not fo.und in 
Westphal. For example, attention is directed to the transistor-like header (labeled as 
200), especially the two thermal connections (labeled 170 in figure 17). Where are 
they in Westphal? 

Attention is directed to the fact that, also, the following elements shown in 
Westfall are not present, or needed, or claimed in the present invention. Said 
unneeded elements numbered in Westfall as bath (4, column 8, line 5), reference 
electrode (14), light source (18), stepping motor (22) and its mechanical connection 
to the cathode (8) are not needed in the present invention, as described in the original 
specification and claims, thereby proving the present invention has significant 
novelty and non-obviousness — and is simply a different invention. 

i . * . * - I . . ■ . % . '. ■*-*.. t.* 4 if ' \ * <■ 

«-.... i .• - : . ~ ' ■ 1 t- . ' V ' - . ; • *. ; 1 , *. '.'<»■'."'. < ' -'*<«■ ' " ' 

120. The Office disingenuously misstates that Westfall is the same as the present 
patent even though Westfall discloses, 

"... the electrolytic apparatus ... comprising a bath (4) between a working electrode 
(where the crystal growth '6tcurs) x and' l b counter : elecir6de" (which replenishes the 
v, - electrolytic ^solution % concentration of " ions, of ){he 4o~be-deposited material The 
bath is used by passing current ketweenjhe working and counter, electrodes " 
THE TRUTH - Different PurposfesV Westfall makes growing crystals at 4.2 feet 

per hour *•: V - , : • ' i : - -\, ■ .. .y . ; 

US 5,2 1 5,63 1. discloses , a process^ and an,app,aratus for growing large crystals by 
electrodeposition. Westfall, as discussed, therein, grows enlarging metal crystals as 
shown in figures 2a through 2d, therein.. Westfall's invention is to produce dendritic 
crystals and explicitly involves ribbon crystal and crystalline growth systems with 
growth rates (deposition rates) of 4.2 feet per hour in linear growth rate (column 36 
lines -17 through 22).. Westfairsxry^ per hour, t do not have the 

purpose, advanced technology, featur.es, and advantages of the present invention. 



99 



Unlike Westfall, 765 teaches a two-stage method to control loading which solves 
the long-standing problem of controlling hydrogen flow in metals and extracting 
product using magnetic field inhomogeneity based differential magnetic 
susceptibilities - features of great utility. This is clearly shown in the Figures, and 
discussed, in the original specification of 765. The present invention, 765, claims a 
two-stage process involving loading of hydrogen into a metal electrode such as 
palladium, including a first stage of electrode loading, followed by, a second stage of 
sudden rapid ('catastrophic') flow of the loaded hydrogen within the metal and means 
to extract product using magnetic field inhomogeneity, based differential magnetic 
susceptibilities, as taught in the above-entitled patent application. Ignored by the Dr. 
Palabrica, the material of Applicant's invention, 765, does not read on Westfall as the 
Examiner suggests. Westfail's enlarging metal crystals (figures 2a through 2d, 
therein) in ribbon crystal and crystalline growth systems have claims and teachings 
which are not the same as a two-stage process involving loading of hydrogen into a 
metal electrode such as palladium, including a first stage of electrode loading, 
followed by, a second t stage of sudden rapid ('catastrophic 1 ) flow of the loaded 
hydrogen within the metal and means to extract product using magnetic field 
inhomogeneity, based differential magnetic susceptibilities, as taught in the 
above-entitled patent application. 

12 1 . The Office has misstated the fields' used in Westfall , when ; falsely stating that 

'Westfall further discloses the use of orthogonal electric fields as part, of > the 
nucleation manipulation techniques for crystal growth control .. The orthogonal 
electric field reads on "means for producing a change in the quantity of said 
isotopicfuel" - - * : < 

THE TRUTH - Different Current Locations, Purposes, Time courses 
Westfall does not disclose orthogonal electric fields as taught in the present 
invention's original specification. The present invention, uses them within the 
electrode as the specification and claims prove. Thus the material of Applicant's 
invention, 765, does not read on Westfail's process and apparatus for growing 
crystals by electrodeposition, as the Examiner suggests.This invention is a two-stage 
process involving loading of hydrogen into a metal electrode such as palladium, 
including a first stage of electrode loading, followed by, ] a second stage .of sudden 
rapid ('catastrophic') flow of the loaded hydrogen within the metal and means to 



extract product using magnetic field inhomogeneity; based differential magnetic 
susceptibilities. Two stage process here after loading. Not in Westfalk Furthermore, 
in Westfall, all applied electic field intensities are Synchronous in time, whereas in 
765 they are applied metachronously (at different points in time). The Applicant's 
invention, 765, does not read on Westfall's process, as ; trie Examiner suggests. '"" 

122. The Office inaccurately states the content of the Westfall's solution and the 
alleged means to remove the product, i.e., formed crystal. 

THE TRUTH - CONTAMINATION QUANTITY IS INSUFFICIENT 

This is inaccurate because any putative cationic contaminant which the Examiner 

proposes, but for which there is no plan, will electrodeposit. Furthermore, as 
discussed with the Examiner previously, because of the divergence principle (no net 
creation of the putative contaminant so therefore, the divergence = 0). The Examiner 
should read the books which the Applicant suggested previously regarding this 
because they are well-known to those familiar with the state-of-the-art. The applied 
electric field is direct to move cations (i.e. Pd++.) ta the cathode where it plates out. 
The Examiner is referred to the following on electrochemistry and continuum 
electrodynamics, sine qua non to those skilled in the art [Uhlig, H.H., "Corrosion and 
Corrosion Control", Wiley (197 1 ), BOCKRiS, • J.; IC.N. REDD Y, "Modern 
Electrochemistry", Plenum Press i: ( 1970), VON H1PPEL, A. "Dielectric Materials 
and Applications", NilT 'ft6sk, ; (1954); VON HIPPEU ; A.J DB: &NOLL, W.B. 
WESTPHAL, "TRANSFER OF PROTONS f ImOUGH ''Pure' ICE Ih SINGLE 
CRYSTALS", J. Chem. Phys., 54, 134, (also 145), (1971), and MELCHER, J.R, 
"Continuum Electromechanics", MIT Press, Cambridge, (1981). Therefore the 
Examiners statement is incorrect after the application of the only electric field 
intensity in Pons, and the first electric field intensity in the present application. 

In.summary, the subject matter of Applicant's invention^ 765, again does not read 
on the Examiner's cited art which are not the same as a two-stage process involving 
loading of hydrogen into a metal electrode such as palladium, including a first stage 
of electrode loading, followed by, a second stage of sudden rapid ('catastrophic') flow 
of the loaded hydrogen within the metal and means tp .extract product using magnetic 
field inhomogeneity, based differential magnetic susceptibilities, .as taught in the 
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above-entitled patent application The Applicant's- invention, 765, "does not read on 
Westfall's process, as the Examiner suggests; ^ : - - 

=== ERRORS BY EXAMINER REG^ ==== 

123. Claims 1, 2, 4 5 5,7, 10, 13, 15 and 16 and 21 have been rejected under 35 
U.S.C. 102 (b) as being anticipated by Kinsella (U.S. 3,682, 806). As discussed 
below, the Applicant demonstrates that said rejection is an error. This was discussed 
in the previous Communication with the Examiner on pages 33 through 37 and page 
39. The Applicant thanks the Examiner for his response to a few of the comments 
(and they are addressed below), but where is the Examiner's substantive response. to 
the rest? 

Kinsella was again discussed by Applicant in the, Communication of Applicant 
dated 5/5/03 including '.therein on pages 20-27. Where is the Examiner's substantive 
response? 

Where is the Examiner's response to the Applicant's other arguments? 

Instead, the Examiner once again, has inadvertantly or unintentionally just, unfairly 
asked the same question. 

Kinsella ^ -as it claims-- is simply a process for electroplating metallic articles 
with carboxylic ; film-forming materials in a process utilizing lithium hydroxide as 
solubilizer (see Fig. 1 and column 8, 2nd paragraph). Kinsella demonstrates the most 
rudimentary of an electroplating process and it does not have the purpose, advanced 
technology, features, and advantages o'f the. present invention. Kinsella, uses a 
stainless steel cathode, and only a one stage process. Kinsella uses no loading, or has 
no features of the present application. Corroborating this, from Kinsella, the 
Examiner quotes that Tig. 1 shows the anode (4), which, is the material to be coated, 
a stainless steel cathode (6)\ Furthermore, as additional farther proof in Kinsella the 
text explicitly states, as the Examiner quotes 'An alternative embodiment can have an 
auxiliary platinum anode (7) and an auxiliary stainless steel cathode (8)'. Kinsella 
leads , away from the present invention as it uses a catipnic membrane to divide the 
cathodic compartment (number 1 in Kinsella, column 9 line 65), a regenerated ion 
exchange resin (column .10 line 14), a . auxiliary platinum anode ("7", column 10 line 
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15), a selective, electrodialy sis membrane to . contain .ion. exchange resin. ("9" and 
"12", column 10 lines 19-23), and a solubilized feed makeup material introduced to 
the anode ("11", column 10 line . 11), which are.not needed in the present invention, 
as described in the original specification and claims. : ; . . . . . t , ; : 
Thus, the. present invention, unlike Kinsella ; which uses : methods well knownvto 
those who work in the art, is not an electroplating process of carboxylic film-forming 
materials, but in the preferred embodiment is a two-stage process involving loading 
of hydrogen into a metal electrode such as palladium, including a first stage of 
electrode loading, followed by, a second stage of sudden rapid ('catastrophic') flow of 
the loaded hydrogen within the metal. The present invention uses a two-stage 
process, loading of hydrogen, a metal electrode such as palladium, a first stage of 
electrode loading, and a second stage of sudden rapid ('catastrophic') flow of the 
loaded hydrogen within the metal, for purposeful reasons, which are clearly different 
from the carboxylic film-forming processes described in Kinsella. The Applicant's 
invention, 765, does not read on Kinsella's invention, as the Examiner suggests! 

THE TRUTH -Different Inventions, Different Claims 

124. The Examiner is incorrect and disingenuous." Kinsella is nothing like the 
present invention. The Examiner minimizes the scope of the' differences between 
Kinsella and the present invention: "In the i present mvefitioh,' Figure 7 of the original 
specification,' ; absolutely - -shows features which ' aW hbt'^fbund ' ; in '' KinsellaV For 
example, attention is directed to trie 'four concentric 'bdmporiehts of the device 
surrounding the cathode, in coaxial fashion, including thed'euteron diffusion barrier 
(labeled 50) and the" expansion barrier "(labeled 40). Where are they in Kinsella? 
Attention is directed to the heavy water-LiOD-gel, labeled 6: Where is it in Kinsella? 
Attention is directed to the device in Figure' 7 sh'aped like a fuse, which "cari be 
easily placed into, or removed from, an assembly and system". ' Where is it in 
Kinsella? 

In the present invention, Figure 8 shows features which are not found in Kinsella. 
For example, attention is directed to the centrally placed axially-fiiled cathode, the 
coaxial deuteron-barrier, the coaxial coaxial expansion-barrier. Where are they in 
Kinsella? Attention is. directed to the structural support system (labeled 20), the 
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expansion barrier (labeled 40), and the deuteron impermeable barrier (labeled 50). 
Where are they in Kinsella? 

In the present invention, Figure 9 shows features which are not found in Kinsella, 
Attention is directed to the cluster of seven CAM devices, with their external 
structural casing support system and intercluster thermomechanical material. Where 
are they in Kinsella? 

In the present invention, Figure 10 shows features which are not found in 
Kinsella. Attention is directed to the central axially-filled cathode, the two coaxial 
deuteron-barriers inner thermal pipe, and the structural support system labeled 20. 
Attention is also directed to the inner thermal barrier labeled 70, the outer deuteron 
barrier labeled 50, and the barrier to expansion is labeled 20. Exactly where are any 
of these in Kinsella? In the present invention, Figure 10 shows four layers (from 
inner to outer) which in the preferred embodiment are made of diamond filament, 
gold, palladium, and gold. Where are they in Kinsella? . 

In the present invention, Figure 11 shows features which are not found in 
Kinseila. For example, attention is directed to the coaxiallyTfilled cathode, the inner 
coaxial deuteron-barrier and thermal pipe in a cylindrical configuration, the electric 
fields in the radial direction, and the anode which is circumferential to the cathode 
[labeled 7]. Where are they in Kinsella? Figure 1 1 shows solution (labeled 6) which 
consists of lithium deuteroxide, palladium deuteroxide, and heavy water as the 
preferred embodiment. Where is it in Kinsella? ... 

In the present invention, Figure 12 shows features which are not found in 
Kinsella. attention, is directed to the three CAM devices (labeled as 90), the 
intradevice gel containing lithium and palladium deuteroxide (labeled 6), the device 
receptor apparatus (labeled 93 in figure 12),. the electrical and thermal connectors 
(labeled 96, and 97 respectively), the mechanical connecting system (labeled 94), the 
heat dissipative radiator (labeled 95), and the three cathodic connectors are 
connected to the control apparatus. . Where is it in.Kinseiia? Figure 12 shpws CAM 
devices which are inserted, similar to a fuse onto a holding board (labeled 91) held in 
place by clips, (labeled 92). Exactly where are any of these in kinsella? 
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In the present invention, Figure 13 shows features' which are not found in 
Kinsella. For example, attention is directed to the lamellar CAM reactorj the two 
orthogonal applied electric fields, the connections for the first electric field labeled as 
81 and 82, the connections for the second electric field labeled as 85 and 86, the 
mechanical casing labeled 20, and the deuteron impermeable barrier which is 
comb-shaped in this preferred configuration, and is labeled 55 in Figure 13. Exactly 
where are any of these in Kinsella? 

In the present invention, Figure 14 shows features which are not found in 
Kinsella. For example, attention is directed to the three lamellar CAM reactors 
labeled as 90 in figure 14, and the intradevice gel containing lithium and palladium 
deuteroxide (labeled 6), and anode (labeled 7) held in place by clips (labeled 102), 
the electrical bus to connect the anodes (labeled i 05) which are connected to the 
anodic connectors (labeled 82), and the electrical bus which connects the cathodes 
(labeled 1 06 and 107). Where are these in Kinsella? Attention is^ also, directed to the 
thermal bus (labeled 107) connected to the heat pipes (labeled 70) which are held in a 
mechanical connecting . system (labeled 20), the . deuteron-impermeable barriers 
(labeled 55 in figure 14),. the heat pipes (70) and the thermal bus (107). Are any of 
these in Kinsella? 

In the present invention, Figure 15 shows features which are not found in 
Kinsella. For example, attention is directed to me mechanical casing labeled 20, the 
deuteron impermeable barrier labeled 55, and the external' structures' labeled 110, and 
120, circumferential to the casing (20) which are used to squeeze the CAM reactor. 
Where are they in Kinsella? 

In the present invention, Figure 16 shows . features which are not found in 
Kinsella. Attention is directed to the three pressure-activated. CAM reactors, the heat 
pipes (labeled 70), the expansion barrier (40), the. deuteron diffusion barrier (labeled 
50), the external casing (20), the thermomechanical. connector (labeled .130), the. 
external thermal bus (140), holding board (150, 151 above and below the assembly), 
and the external structures labeled 1 10 and 120 near-circumferential. Where are they 
in Kinsella? 
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In the present invention, Figure 17 'shows features ; ' which are not found in 
Kinsella. For example," attention is directed to the' transistor-like header (labeled as 
200). Where is this in Kinsella? Attention is directed ^6" the perforated by six (6) 
holes accommodate insulators (labeled 210), the six electric leads (182, 185, 181, 
and 186), and two thermal connections (labeled 170 in figure 17). Where are they in 
Kinsella? 

In the present invention, Figure 18 shows features which are not found in 
Kinsella. For example, attention is directed to the extraction of isotopic nuclear 
fusion product (e.g. tritium) by an axially loaded cathode (labeled 1; anode is labeled 
7) using an inhomogenous magnetic field intensity applied by coil labeled 300 to one 
portion of the cathode (1). Where is any of this in Kinsella? 

The Applicant's invention, '765, does not read on Kinsella's invention, as . the 
Examiner suggests. 

125. NOTA BENE: The materials described in Kinsella do not have the 
properties of the materials described in the present invention. The present invention 
is novel and not anticipated by Kinsella. Nowhere in Kinsella is any aspect of the 
features of 765. The materials described in Kinsella do not have the properties of the 
materials described in the present invention. The methods described in Kinsella are 
not the methods described in the present invention. Furthermore, if the materials and 
elements used in Kinsella, here the .cationic membrane to divide the cathodic 
compartment (number 1 in Kinsella, column 9 line 65), a regenerated ion exchange 
resin (column 10 line 14), a auxiliary platinum anode ("7", column 10 line 15), a 
selective electrodialysis membrane to contain ion exchange resin ("9" and "12", 
column 10 lines 19-23), and a solubilized feed makeup material introduced to the 
anode ("11", column 10 line 11), as suggested by the examiner, were to be used in 
the present invention, they would not function. Similarly, if the present invention, 
765, was used as described in Kinsella, it would not be functional, the Applicant's 
invention, 765, does not read on Kinsella's invention, as the Examiner suggests. 

126. The methods described in kinsella are not the methods described in the 
present invention. Corroborating this, attention is .directed to the fact that the 
following elements, shown in Kinsella are not present, or needed, or claimed in the 
present invention. Said unneeded elements numbered, in kinsella as 1. (cationic 
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membrane to divide the cathodic compartment (column 9 line 65), 7 (a auxiliary 
platinum anode (column 10 line 15),9 (a selective electrodialysis membrane to 
contain ion exchange resin (column 10' lines 19-23),' and 11 (a solubilized feed 
makeup material introduced to the anode ( coluriiri 10 line 11) are riot needed 'ih the 
present invention, as the described in the original specification and claims, thereby 
proving the present invention has significant novelty and non-obviousness. :; ; - ' 

127. The Office disingenuously states the issue of loading in Kinsella. 
THE TRUTH Loading is Different from Crystal Growth 
The Office is disingenuous again. First, Applicant has said much about 

contamination issues to which the Examiner near-endlessly inaccurately points. 
However, the Examiner never discusses exactly what the Applicant of the 
above-entitled invention actually wrote. 

Second, even the currents are handled differently in these two different 
inventions. This patent application teaches the loading current is into the volume of 
the cathode in contrast' to the cited patent.in Kinsella, the loading current is onto the 
surface of the cathode in contrast to the cited patent which loads the volume for 
different purpose. Kinsella electroplates metallic articles with carboxylic films 
(column 8, 2nd paragraph). Unlike the present invention where there is a specialized 
palladium (or there is only a stainless 

steel cathode. Corroborating this, from Kinsella, the Examiner quotes that 'Fig. 1 
shows the anode (4), which is the material to be coated, a stainless steel cathode (6)'. 
Furthermore, as additional further proof in Kinsella the text explicitly states, as the 
Examiner quotes 'An alternative embodiment can have an auxiliary platinum anode 
(7) and an auxiliary stainless steel cathode (8)'. 

Third, further corroborating this, attention is directed to the fact that Kinsella 
leads away from the present invention as it uses a cationic membrane to divide the 
cathodic compartment (number 1 in Kinsella, column 9 line 65), a regenerated ion 
exchange resin (column 10 line 14),. a auxiliary platinum anode ("7", column 10 line 
15), a selective electrodialysis membrane to contain ion exchange resin ("9" and 
"12", column 10 lines 19-23), and a solubilized feed makeup material introduced to 
the anode ("1 1", column 10 line 11) which are not needed in the present invention, as 
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the described in the original specification and claims. This proves that the present 
invention has significant novelty and non-obvipusness v Fourth, attention is again 
directed to ,the fact .that, .in Kinsella,. unlike the present, invention where there is a 
specialized palladium (or other hydrogen ; loading) cathode, in Kinsella, there is only 
a stainless, steel cathode, only, a one stage, process, no loading, and no. features of the 
present application. 

The Applicant's invention, 765, does not read on Kinsella's invention, as the 
Examiner suggests. 

128. The Office deliberately misreads Kinsella regarding 'current 1 . 

THE TRUTH - ELECTRODEPOSITION CURRENT IS NOT THE LOADING 
CURRENT 

The material of Applicant's invention, 765, does not read on Kinsella's 
electroplating process using carboxylic. film-forming materials, as the Examiner 
suggests. Kinsella's invention is an electroplating process carboxylic film-forming 
materials which cannot be the same .as a .two-stage process involving^ loading of 
hydrogen into palladium. Kinsella -as it claims-- processes carboxylic film-forming 
materials with lithium hydroxide as solubilizer (see Fig. 1 and column 8, 2nd 
paragraph). This cannot read, on the hydrogen of the present patent because the 
applicant uses hydrogen as the loaded material. In addition, the 'anode 1 of Kinsella 
cannot be the 'material' because in the present patent, it is cathodically controlled and 
used for a different purpose.- .-\ - - v ^ \ r \\ : \ '. ; ^v .v ,* .*' / . >-., v 1 

The 'electrodeposition current" cannot read on 'loading of isotopic fuel into 
material' because in Kinsella, unlike the present invention where there is a 
specialized palladium (or other hydrogen loading) cathode, there is . only a stainless 
steel cathode (6). Furthermore, Kinsella uses a cationic membrane to divide the 
cathodic compartment (number 1 in Kinsella, column 9 line 65), a jegenerated ion 
exchange resin (column 10 line 14), a auxiliary platinum anode ("7", column 10 line 
15), a selective electrodialysis membrane to contain ion exchange resin ("9" and 
"12", column 10 lines 19-23), and a solubilized feed makeup material introduced .to 
the anode (,"11", column 10 line i 1) which are not needed in the present invention, or 
used therein for the purposes which Kinsella states, this proves that the present 
invention has significant novelty and non-obviousness. 
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Kinsella's invention, which is an electroplating process carboxylie film^forming 
materials is not the same as a two-stage process-involving loading of: hydrogen into 
palladium discussed in the: present invention's original specification. and claims: . 765 
reads on a tworstage process involving loading of hydrogen, into. a metal electrode 
such as palladium, including a first stage of electrode, loading, followed by, a second 
stage of sudden rapid ('catastrophic') flow of the loaded hydrogen within the metal. 
The Applicant's invention, 765, does not read on Kinsella's invention, as the 
Examiner suggests. 

129. The Office states, 

"Claims] -8 and 13-16 are rejected under35 U.S.C. 102(b) as being anticipated by 
Patterson (US 5, 31 8, 675) or Patterson (US 5, 3 72, 688). " 
THE TRUTH - The Present Application is a Continuation of an Application filed 
in 1991 

As discusses below, the Applicant demonstrates that said rejection remains a 
salient error. The applicant notes that the application '970 -of which the present 
invention 765 is a continuation of- was filed September 17, 1991, prior to 
Patterson- 1,2. In addition it precedes the filing date of Patterson- \£ 

Nonetheless in arguendo, the applicant will now discuss Patterson- 1,2 in full 
detail to demonstrate that even if they were timely, they are not relevant to the 
present novel invention which is not anticipated by the cited art, Patterson- 1,2. 
Furthermore, nowhere in Patterson- 1,2, or in any combination of the Examiner's art, 
are any aspect of the features of 765.. 

The inventions are vastly different Patterson • discloses an,' electrolytic cell 
consisting of cathodic beads located in a flow calorimetric system . Patterson's 
invention is a simple electrolytic cell consisting of beads, and Patterson claims said 
rudimentary electrolytic cell filled with beads of mixed metals, arranged as cathodic 
beads, with the entire aggregation of beads then located in a flow calorimetric 
system. This is discussed in Patterson and Cravens 5,607,563 "System for 
Electrolysis", hereinafter Patterson-3. Thus, Patterson uses a pump (18 in Patterson; 
column 3 line 11), reservoir (32; column 3 line 12), slide valve (22; column 3 line 
24), second slide valve (30;, column 3 line 25), tes} reservoir (34; column 3 line 26), 
inlet and outlet stoppers (54 and 56; column 3 line3 39-40), conductive palladium 



coated microsphere (36; column 3 line 54, and column 4 lines 41 through 60), a 
"condactive (sic) foraminous grid" (3,8; column 3 line 56). 

. Furthermore, Patterson strives for "electrolysis" as the titles, description md 
claims of Patterson 1, and 2 admit. 

In addition, and thus, Patterson —as it claims- is simply an electrolytic cell 
consisting of cathodic beads located in a flow calorimetric system. Patterson 
demonstrates the most rudimentary electrolytic cell and does not have the advanced 
technology, features, and advantages of the present invention. Patterson includes 
none of the features of the present invention. The methods described in Patterson are 
not the methods described in the present invention. The apparatus described in 
Patterson has none of the properties of the apparatus described in the present 
invention. Therefore, Patterson is not the same as a two-stage process involving 
loading of hydrogen into palladium discussed in the present invention's original 
specification and claims. 

By contrast, the present invention is not a simple electrolytic cell consisting of 
beads, but in the preferred, embodiment, a two-stage process involving loading of 
hydrogen into a metal electrode such as palladium, including a first stage of electrode 
loading, followed by, a second stage of sudden , rapid ('catastrophic 1 ) flow of the 
loaded hydrogen within the metal. This is the opposite of Patterson. In addition, by 
contrast, the present invention minimizes electrolysis, exactly the opposite of 
Patterson- 1, 2, and 3. 

This present invention is novel and not anticipated by Patterson 1 or 2 or 3. If the 
present invention, 765, Ayas used as described in Patterson, it would not even work. 

130. The Office disingenuously descrbes the Patterson invention. * *" 

THE TRUtH - These are Different Patents with Different Features and Parts 

This statement 1 by the examiner is faise. This statement 1 by the examiner is 

minimizes the scope of the differences between Patterson and the present invention: 
In the present inVerition,' Figure 7 of the original specification, absolutely shows 
features which are not found in Patterson. For example, attention is directed to the 
four concentric components of' the' device su^f Bunding the cathode, in coaxial 
fashion, including the deiiterbn diffasion barHer (labeled 50) and the 'expansion 
barrier (labeled 40). Where are they in Patterson? Attention is directed to the heavy 



water-LiOD-gel, labeled 6. Where is it in Patterson? Attention is directed to the 
device in Figure 7 shaped like a fuse, which "can be easiiy placed into, or removed 
from, an assembly and system 1 '. Where is it in Patterson? 

In the present invention, Figure 8 shows features which are not found in 
Patterson. For example, attention is directed to, the centrally ^placed axially-filled 
cathode, the coaxial deuteron-barrier, the coaxial coaxial expansion-barrier. Where 
are they in Patterson? Attention is directed to the structural support system (labeled 
20), the expansion barrier (labeled 40), and the deuteron impermeable barrier 
(labeled 50). Where are they in Patterson? 

In the present invention, Figure 9 shows features which are not found in 
Patterson. Attention is directed to the cluster of seven CAM devices, with their 
external structural casing support system.and intercluster thermomechanical material. 
Where are they in Patterson? 

. In the present invention, Figure 10 shows features which are not found in 
Patterson. Attention is directed to the central axially-filled cathode, the two coaxial 
deuteron-barriers inner thermal pipe, and the structural support system labeled 20. 
Attention is also directed to the inner thermal barrier labeled 70, the outer deuteron 
barrier labeled .50, and the barqer to expansion is labeled 20. Exactly w^here are any 
of these in Patterson? In the present invention, Figure 10 shows four layers (from 
inner to outer) which in the preferred embodiment are made, of diamond filament, 
gold, palladium, and gold. Where are they in Patterson? 

In the present invention, Figure 1 1 shows features which are not found in 
Patterson. For example, attention is directed to the coaxially-filled cathode, the inner 
coaxial deuteron-barrier and thermal pipp in a cylindrical configuration, the electric 
fields in the. radial direction, and the anode which, is circumferential to the cathode 
[labeled 7]. Where are they in Patterson? Figure 11 shows solution (labeled 6) 
which consists of lithium deuteroxide, palladium deuteroxidej, and heavy water as the 
preferred .embodiment. Where is it in Patterson? 



In the present invention, Figure 12 shows features which are not found in 
Patterson, attention is directed to trie three CAM devices (labeled as 90), the 
intradevice gel containing lithium and palladium deuteroxide (labeled 6), the device 
receptor apparatus (labeled 93 in figure 12), the electrical and thermal connectors 
(labeled 96, and 97 respectively), the mechanical connecting system (labeled 94), the 
heat dissipative radiator (labeled 95), and the three cathodic connectors are 
connected to the control apparatus. Where is it in Patterson? Figure 12 shows CAM 
devices which are inserted, similar to a fuse onto a holding board (labeled 91) held in 
place by clips (labeled 92). Exactly where are any of these in Patterson? 

In the present invention, Figure 13 shows features which are not found in 
Patterson. For example, attention is directed to the lamellar CAM reactor, the two 
orthogonal applied electric fields, the connections for the first electric field labeled as 
81 and 82, the connections for the second electric field labeled as 85 and 86, the 
mechanical casing labeled 20, and the deuteron impermeable barrier which is 
comb-shaped in this preferred, configuration, and is labeled 55 in Figure 13. Exactly 
where are any of these in Patterson? . 

In the present, invention, Fjgure 14 shows features which are not found in 
Patterson. . For example, attention is directed to the three lamellar CAM reactors 
labeled as 90 in figure 14, and the intradevice gel containing lithium and palladium 
deuteroxide (labeled 6), and anode (labeled 7) held in place by clips (labeled 102), 
the electrical bus to connect the anodes (labeled 105) which are connected to the 
anodic connectors, (labeled 82), and the electrical bus which connects the cathodes 
(labeled 106 and 107). Where are these in Patterson? Attention is also directed to the 
thermal bus (labeled .107] connected to the heat pipes (labeled 70) which are held in a 
mechanical connecting system (labeled' . 20),. the . deuteron-impenneable barriers 
(labeled 55 in figure 14), the heat pipes (70) and the thermal bus (107). Are any of 
these in Patterson? 



In the present invention, Figure 15 shows features which are not found in 
Patterson. For example, attention is directed to the mechanical casing labeled 20, the 
deuteron impermeable barrier labeled 55, and the external structures labeled 1 10 and 
120, circumferential to the casing (20) which are used to squeeze the CAM reactor. 
Where are they in Patterson? 

In the present invention, Figure 16 shows features which are not found in 
Patterson. Attention is directed to the three pressure-activated CAM reactors, the 
heat pipes (labeled 70), the expansion barrier (40), the deuteron diffusion barrier 
(labeled 50), the external casing (20), the thermomechanical connector (labeled 130), 
the external thermal bus (140), holding board (150, 151 above and below the 
assembly), and the external structures labeled 110 and 120 near-circumferential. 
Where are they in Patterson? 

In the present invention, Figure 17 shows features which are not found in 
Patterson. For example, attention is directed to the transistor-like header (labeled as 
200). Where is this in Patterson? Attention is directed to the perforated by six (6) 
holes accommodate insulators (labeled 210), the six electric leads (182, 185, 181, 
and 186), and two thermal connections (labeled 170 in figure 17). Where are they in 
Patterson? 

In the present invention, Figure 18 shows .features which are not found in 
Patterson. For example, attention is directed to the extraction of isotopic nuclear 
fusion product (e.g. tritium) by an axially ioaded cathode (labeled 1; anode is labeled 
7) using an inhomogenous magnetic field, intensity appiied by coil labeled 300 to one 
portion of the cathode (1). Where is any of this in Patterson? 

The Examiner should also address the fact that Patterson uses a pump (18 in 
Patterson; column 3 line ii), reservoir (32; column 3 line 12), slide valve (22; 
column 3 line 24), second slide valve (30; column 3 iine 25), test reservoir (34; 
column 3 line 26), inlet, and outlet stoppers (54 and 56; column 3 jine3 39-40), 
conductive palladium coated microsphere (36; column 3 line 54, and column 4 lines 
41 through 60), a "condactive (sic) foraminous grid" (38; column 3 line 56) which do 
not even exist in the present invention. 

. the Applicant's invention, 765, does not. read, on Patterson's invention, as the 
Examiner suggests. . , 
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131. The Office leads away from the above-entitled invention and 

disingenuously states. 

"(The Applicant previously said) The claimed invention x minimizes electrolysis 
unlike Patterson, the claimed invention methodically controls temperature unlike 
Patterson, and there are some reduction in accuracies in the experimental results 
from Patterson's inventions . The features cited by the Applicant are non-limiting 
because they not recited in the claims. 

THE TRUTH -Patterson does not involve a catastrophic diffusion flux 

This statement by the examiner is false for many reasons. 

Applicant also respectfully notes that this was discussed in the previous 
Communication with the Examiner on pages 23 through 28 and page 39. Where is 
the Examiner's response to the arguments? 

Patterson was again discussed by Applicant in the Communication of Applicant 
dated 5/5/03 including therein on pages 27-34. Where js the. Examiner's substantive 
response? 

First, actually, the issue of minimizing electrolysis is in the claims of the another 
of Applicant's inventions tp which he does refer ['976].. 

Second, Patterson strives for "electrolysis" as the titles, descriptibn and claims of 
Patterson 1, and 2 admit. However, it is NOT desired in the present invention which 
is operated through controlof the ^ optimal operating points (infra). 

Third, the present invention does claim a change in loading after intial loading. 

Patterson does not have a change in the; Joading after loading because the Office 

would have cited it. In fact, the Office has previous admitted to a precharging phase, 

"Patterson refers to .. a "loading stage" during which a relatively low level current 
(0.05 amps) is introduced across the electrodes 15 and 16. During the initial 
loadings palladium, surface of the microspheres, (36) Any absorbs and combines 
with the hydrogen isotope, i.e., it becomes loaded. This loading takes about two 
Hours under a current flow through ttik cell of about 0.05 amps (e.g., see column 6 
lines 6+). " 

Fourth, the features of the present invention ARE recited in the claims. 
Patterson's invention which is a simple electrolytic cell consisting of beads is not the 
same as a two-stage process of the present invention's original specification and 
claims. '765 reads on a two-stage process involving loading of hydrogen into a metal 
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electrode such as palladmm/ including a first stage of dei^ by, 
a second stage of sudden rapid ('catastrophic^ flow of the. loaded;tiydrogeh within the 
metal. The material of Applicant's, invention, 765,' does not read on Patterson's a 
simple electrolytic cell consisting of beads, as the Examiner inaccurately states. 

1 32 . The Office continues to misstates the stating, ^. / 

, "Following the loading then : 

incrementally increased. During this time, the temperature of the electrolyte is both 
monitored and controlled by increasing the flow rate of electrolyte (59) 
therethrough (see column 6, lines Note that the palladium-coated 

microspheres are immersed in the electrolyte and any change in the electrolyte 
temperature inherently changes the temperature of the material " . 
THE TRUTH - Controlling temperature of the electrolyte is NOT the same as 
this invention 

Although discussed in the previous communication from the Applicant, including 
on pages 23-28, the Examiner has minimized and ignored the critical errors of 
Patterson. 

The material of Applicant's invention, 765, does not read on Patterson's a simple 
electrolytic cell consisting of beads, as the Examiner falsely suggests. First, 
controlling temperature of the electrolyte for flawed flow calorimetry is NOT the 
same as methodically controlling device temperature,. Patterson's invention uses a 
flow calorimetric system. Patterson uses his pump (18 in Patterson ; column 3 line 
11), reservoir (32; column 3 line. 12^ slide valve. (22;; -cl^iTOh/jl.ine 24), second slide 
valve (30; column 3 line 25),. test reservoir (34; - column 3 line 26), inlet and outlet 
stoppers (54 and 56; column 3 line3 39-40) to effect temperature for differeent 
purpose, and by different process than the present invention. 

Second, in Patterson, there is temperature is control through the flow rate of 
electrolyte through rudimentary beads. Corroborating this, Patterson admits that the 
temperature of the electrolyte is both monitored and controlled by increasing the flow 
rate of electrolyte (59) therethrough (see column 6, lines 1+). 



Third, attention is directed to the fact that in Patterson, unlike the present 
invention, there is temperature is control through the flow rate of electrolyte as 
opposed to the catastrophic method covered in the present invention, and uses a 
simple two electrode system with rudimentary beads. The Applicant's invention, 
765, does not read on Patterson's invention, as the Examiner suggests. 

THE TRUTH - Patterson controlling flow rate to control temperature involves 
Patterson's temperature measurement vs. this Inventions Method 

133. The Examiner ignores that Patterson is NOT this invention, and that 

controlling an electrolyte temperature is not changing with control the temperature of 
a loaded metal after loading. The Examiner has now broached dishonesty. Patterson 
discloses an electrolytic cell consisting of cathodic beads located in a flow 
calorimetric system. Patterson uses a pump (18 in Patterson; column 3 line 11), 
reservoir (32; column 3 line 12), slide valve (22; column 3 line 24), second slide 
valve (30; column 3 line 25), test reservoir (34; column 3 line 26), inlet and outlet 
stoppers (54 and 56; column 3 line3 39-40), conductive . palladium coated 
microsphere (36; column 3 line 54, and column 4 lines 41 through 60), a "condactive 
(sic) foraminous grid" (38; column 3 line 56). Patterson's invention is a simple 
electrolytic - cell Consisting of beads and Patterson * claims ;.* said rudimentary 
electrolytic cell filled with beads' of mixed metals, arranged as cathodic beads. 
Patterson strives for "electrolysis" as the titles, description and claims of Patterson 1, 
and 2 admit. 

All of this is quite different from THIS INVENTION. 

PATTERSON ERROR -VERTICAL C ALORMETRIC ERROR 

134. Although not brought up by the Examiner, the Patterson invention suffers 

from very bad problems about which the Applicant of the above-entitled application 
has pubished in peer reviewed articles. Patterson's numbers are in error because 
Patterson ignores and missinterprets thermal boiiyancy. The Patterson 
microsphere-CETI system did not work at the superlative ' levels reported (ie. 
kilowatts). This was because it was designed to be a flawed vertical flow system 
[confer Swartz, M, "Potential* for Positional" 1 Variation in Flow Calorimetric 
Systems", Journal of New Energy; 1, 126-130 "(1996) 'and Swartz, M, "Improved 
Calculations Involving Energy Release Using a Bouyancy Transport Correction", 
Journal of New Energy, 1, 3, 219-221 (1996)]. There is a major potential error of 
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vertical flow calorimetry - Bernard instability. Vertical low-flow calorimetry will 
give a false reading to anyone using it if Bernard instability [bouyancy fattors] are 
ignored. Therefore, many scientists knowledgeable of the state-of-the-art 'prefer static 
calorimetry of uncalibrated vertical flow caiorimetry such as Patterson uses. 1 V 

In Patterson, the experimental setup is flawed 'in 1 a way that diminishes 1 its 
accuracy and utility. Simply put, Patterson ignores its dependance upon a vertical 
flow system and its magnification of the actual result when Bernard instability is not 
considered. Patterson's equation ignores the verical bouyancy flow errors. 
Corroborating this indelibly, in Patterson-3, Table 1 reveals that the delta-T (row 1, 
column 7) is - 0.3. This cannot be correct because warm water always rises. 
Patterson, should have used the zero amount to correct the output to derive a 
semiquantitative derived value from the observed instead of magnifying the output. 

The Patterson, invention is flawed, and there is a failure of adequate calibration in 
the initial studies as the cited patent, Patterson-3, reveals. The result is that 
Patterson's data is flawed. The mere plugging of numbers into a formula does not 
necessarily mean that the derived value is accurate unless the formula(e) applies to 
the experimental setup. This was discussed in Swartz, M, " Potential for Positional 
Variation in Flow Calorimetric Systems", Journal of New Energy^ 1, 126-130 (1996) 
and Swartz, M, "Improved Calculation^ Involving Energy Release Using a Bouyancy 
Transport Correction", Journal of New Energy, 1, 3, 219-221 (1996). Patterson has 
inaccurate data because it missinterpreted the amount of heat because of thermal 
bouyancy and Patterson's error of omission of considering it in Patterson's vertical 
flow system. In Patterson, the mere plugging of numbers into a formula used in a 
flawed way diminishes its derived value and accuracy. 

In summary, attention is. directed to the fact that in Patterson, unlike the present 
invention, there is, temperature is control through the flow rate of electrolyte as 
opposed to the catastrophic method covered in the present invention, and uses a 
simple two electrode system with rudimentary beads, 765 contains many additional 
critical features, components, etc., which are not found in Patterson or any of they 
other references. These features enable Applicant's invention to function differently 
from the cited references and to produce a different result. 
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135 Applicant respectfully notes that this was discussed in the previous 

Communication but has not been addressed with specificity 'and precision, these 

patents are very different. They do not disclose a two-stage process involving loading 

of hydrogen into a metal electrode such as palladiuri^ including 1 a "first stage 1 of 

electrode loading, followed by, a Second stage of sudden rapid ('catastrophic 1 ) flow of 

the loaded hydrogen within the metal.of the cathode. The material of Applicant's 

invention, 765 does not read on the Examiner's cited art. Furthermore, it is improper 

to compare the cited art to the present invention for several reasons which the 

Applicant already discussed with the Examiner, but to which the Examiner has NOT 

yet completely and substantively responded. In particular, as to Section 102 

rejections, it is stated in M.P.E.P. 706.2 that: 

'The distinction between rejections based on 35 USC 102 and those based on 35 
USC 103 should be kept in mind. Under the former, the claim is anticipated 
(emphasis added) by the reference. 

136. In this same connection, The Court of Customs and Patent Appeals said in 

In re Arkely, Eardley and Long, 172 U.S.P.Q. 524, 526 (CCPA, 1972): 

! It is to be noted that rejections under 35 USC 103 are proper where the subject 
matter claimed 'is not identically disclosed or described'(emphasis by the 
Court) 'in the prior art,' indicating that rejections under 35 USC 102 are 
proper, only when the claimed subject matter is identically disclosed or 
described in 'the prior art'. 

137, Therefore, given. the above, the independent claims, and hence all claims, 
distinguish over the reference cited under Sec. 102. Thus, the present invention, a 
two-stage process involving loading of hydrogen into a metal electrode such as 
palladium, including a first stage of electrode loading, followed by, a second stage of 
sudden rapid ('catastrophic') flow of the loaded hydrogen within the metal, is novel, 
is not obvious, and does distinguish from all previous, art. . . , / . 

Given the above, the Examiner should be : fair, should answer the Declarations, 
should thereby answer the previous Orders of the Board, and should ans^wer.with 
specificity all explicitly discussed issues herein and in the* previously submitted but 
substantially ignored response, or after reconsideration with respect to novelty (Sec. 
102), allowance is respectfully requested by the Applicant. 

Given the above, reversal of Claims 1-10, 12-19, 21 and 22 are rejected under 35 
U. S. C. 102(b) with respect to novelty is respectfully requested by the Appellant. 
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PURPORTED INDEFINITENESS - 35 USC §112 second paragraph 

138. The Office inaccurately states the claims are vague and indefinite. The 
Examiner is disingenuous. Applicant respectfully notes that this was discussed in the 
previous Communication on 12/3/02 with the Examiner on pages 14 through 16 and 
also pages 91 through 95 where it was also discussed through the prism of those 
skilled-in-the-art. Furthermore, it was again discussed by Applicant in the 
Communication of Applicant dated 5/503 to the Examiner's missive (with new 
arguments) of 3/20/03, including therein on pages 8 and 9. 

Notwithstanding the above, it is disingenuous for the Examiner to claim there is 
indefiniteness. "... (I)ndefiniteness in claim language is of semantic origin" [In re 
Hammack, 427 F.2d 1384 n.5, 166 USPQ 209 n.5 (CCPA 1970)] because 
indefiniteness is the opposite of definiteness, Definiteness is a characteristic of a 
patent claim in which claim language makes the scope of the claim clear to a person 
skilled in the art to which the invention pertains [MPEP 2173, MPEP 2173.02, 
MPEP 2173.05(a)]). Pursuant, to MPEP 2173, Applicant claimed with particularity, 
and did point out and distinctly claim the invention, Applicants claims are therefore 
definite because the claims are precise, clear, correct, and unambiguous to a. person 
skilled-in-the-art and, therefore,, there was definiteness. The specification did 
conclude claims particularly pointing out and distinctly claiming the subject matter. 
Applicant has fully complied with the definiteness requirement of the second 
paragraph of 35 U.S.C.§112. The original specification and claim adequately 
presented the claimed invention so that an artisan, or those skilled in the art, could 
practice it without undue experimentation [In re Wands, 858 F.2d 731, 737, 8 
USPQ2d 1400, 1404 (Fed.Cir.1988)]. 

In this case, the products are obviously nuclear products and heat. Even the 
Examiner admitted such elsewhere in his communication. Even the affiants testified 
as such. . : ♦ ; . . ■. 
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LAW 

DEFINITENESS CORROBORATED BY DECLARANTS 

1.39. The Examiner has not responded to the fact that Definiteness is proven by 
way of Applicant's previously-submitted expert testimony [Ex parte Gray, 10 
USPQ2d 1922, 1928 (Bd. Pat. App. & Inter. 1989)], including Declarations and 
Amicus Curiae Briefs. The Examiner purports that if an Affiant has actual 
knowledge of the invention, then said affiant is "not disinterested". This is absurd, 
illogical, unlawful, and not ethical. The simple proof of definiteness is that there has 
never been a problem for the previous Examiner of '970 in this regard, or more 
importantly with the Declarants who are skilled-in-the-art or even with the court [In 
re Swartz 00-1107 and In re Swartz 00-1108]. Therefore, this Examiner must 
accurately discuss the invention as it is actually taught in the original specification 
and claims. The claimed invention should be. the focus of the definiteness 
requirement. 

DEFINITENESS SUPPORTED BY THE CLAIMS 

140. The Examiner has not responded to the fact that there is definiteness because 
the pending claims must be given the broadest reasonable interpretation consistent 
with the specification . [In re Prater, 41 5 E.2d 1393, : 162i USPQ 54 1 (CCPA 1 969), 
also MPEP Section 2<11 1 - Section 21 11.01] and me specification stated the meaning 
of the terms in the claims [In re Zletz, 893 F. 2d 319, 13 USPQ2d 1320 (Fed, Ch\ 
1989)]. Furthermore, there is definiteness because pursuant to 2173.05(a) the 
meaning of every term used , in the claims was apparent from the prior art, cited art, 
and from the specification and drawings at the time the application was filed. There 
is definiteness because the claims must each be given the broadest reasonable 
interpretation consistent with that which one who is skilled-in-the-art would reach [In 
re Morris]. In this case, f it is corroborated by both the .Declarations, Amicus Briefs, 
and peer-reviewed publications. 



DEFINITENESS SUPPORTED BY THE OFFICE RULES 

141. The Examiner has not responded to the fact that there is definiteness 
consistent with Office Rules. The preamble of claim 1 recites the purpose of the 
process, and the process steps are able to stand alone (MPEP 2111 .02). Pursuant to 
2173.05(b), the fact that claim language may not have been precise cannot 
automatically render the claim indefinite under 35 U.S.C. 112, second paragraph 
[Seattle Box Co., v. Industrial Crating & Packing, Inc., 731 F.2d 818, 221 USPQ 568 
(Fed. Cir. 1984)]. 

ADEFINITENESS SUPPORTED BY PROBATIVE REFERENCE 

142. The Examiner has not responded to the fact that the peer-reviewed reference 
support definiteness [Swartz (1992), Swartz (1994 A),' SWARTZ (1994B), Swartz 
(1997A), Swartz (1997B), SWARTZ (1998A)] which prove understanding by one 
skilled in the art [Atmel Corp. v. Information Storage Devices Inc., Fed. Cir., No. 
99-1082,12/28/99]/ \ 

DEFINITENESS PROVEN BY OTHER REJECTIONS % > 

143. Regarding the rejection of Claims 1-10, 12-19, 21 and 22 under 35 U.S.C. 
1 12 second paragraph, Applicant notes to the Examiner that there has to have been 
definiteness with respect to the present invention because it is a Continuation and 
because the Examiner could not have made the previous: rejections under 

102 had the invention truly been without definiteness:- . , 

144. In summary, there IS . definiteness . because .-acceptability of the claim 
language depends on whether one of ordinary skill-in-the^art would understand what 
is claimed, and that is confirmed by the light of the specification, the Declarations, 
the Amicus Briefs, and the peer-reviewed publications [Ex parte Porter, 25 USPQ2d 
1 144, 1 145 (Bd. Pat. App. & Inter. 1992)]. The inyentipn at issue in.this case, 765, is 
claimed by Claims 1-10, 12-19, 21, and 22, and is generaiiy speaking a two-stage 
process involving loading of hydrogen into a metal electrode such as palladium, 
including a first stage of electrode loading, followed by, a second stage of sudden 



rapid ('catastrophic') flow of .the loaded hydrogen within the metal and means to 
extract product using magnetic field inhomogeneity, based on differential magnetic 
susceptibilities, ...... 

Given this, the Examiner has not responded to the fact that 35 U.S.C. 1 12,. second 
paragraph requires the Examiner had to provide reasons why the terms in the claims 
and/or scope of the invention are unclear 

"in a positive and constructive way, so that minor problems can be identified and 
easily corrected, and so that the major effort is expended on more substantive 
issues." 

Appellant explicitly wrote that if there are other issues with Claims 1-10, 12-19, 
21, and 22, the Examiner was asked to identify with specificity and clear explanation 
what the rejection is based on [Ex parte Tonescu, 222 USPQ 537,539 (Bd. App. 
1984)]. He has yet to speak precisely and substantively. 

145. Therefore, all definiteness issues were addressed. Therefore, this rejection 
should be reversed. 
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Argument Regarding 35 USC §112 second paragraph 
EXAMINERS ERRORS INCLUDING ON PURPORTED NEW MATTER 

146. The Examiner has made four addtional errors regarding the above that must 

be clarified, not only for correction, but to further illuminate the agenda of the 

Examiner. The Examiner disingenuously states, 

"Applicant addressed this problem by deleting references to "fuel cells" replacing 
"hydrogen storage" with "hydrogen loading" and deleting "pressure" in the term 
^'pressure-loaded" metals in the statement of relevance of the claimed invention. 
This change would still not qualify the current application as a continuation of S/N 
09/760,970 because there are still significant differences in the subject matters... " 
THE TRUTH - Not New Material 

The Examiner is incorrect for several reasons. First, the addition of hydrogen 
storage, hydrogen loading, * pressure, and pressure' loading are not' new material. 
Instead, these mattery were discussed $t length: in, the original specification and 
claims of which the above-entitled invention is a continuation, and they were also 
discussed at length in the record of that patent application. They were also discussed 
in the submitted declarations, (systematically substantively ignored to this point in 
time). The alleged new material was already discussed in the previous 
communication from the Applicant to , the Examiner, dated 12/3/02, on page. 13. 
Where is the Examiner's substantive response? 

Furthermore, . it was again discussed by Applicant . in the Commuhication of 
Applicant dated 5/5/03 including therein on- pages-* 5 through 7; Where is the 
Examiner's substantive response? "the Examiner has ignored the Applicant's detailed 
Arguments about this. 

The Office has not shown good-faith execution of MPEP 707.07(j) and MPEP 
706.03(d) following duly-served requests for entry of such suggestions. 

147. The Examiner states, 

"The parent application refers to "electrochemical nuclear fusion in or about 
metals" that is different from the broader matter of "electrochemical 

reactions in or about metals " in the current application. 
THE TRUTH - Not New Material 

The Examiner is incorrect for several reasons. First, electrochemical nuclear 
fusion is the same as electrochemical reactions in or about metals which were 



123 



discussed in the original application and. claims ( f 97Q) and the above-entitled 
application (' 765). Second, these reactions are not new material since they were in 
both applications. Furthermore, the identical nature of the two descriptions is not 
new material, because it was^an'970. : , : . , 

148. The Examiner states, 

Also, the parent case specifically highlights the relevance of the claimed invention to 
"cold nuclear fusion in pressure loaded metals 11 whereas the current case deletes 
the "cold" term and refers only to "nuclear fusion in loaded metals. " Accordingly, 
the current application cannot claim priority to the 9/1 7/91 filing date of the S/N 
09/760,970. " 

THE TRUTH - Not New Material 

The Examiner is incorrect for several reasons. First, cold nuclear fusion in loaded 
metals is the same as cold nuclear fusion in pressure loaded metals. The Examiner 
has given not a single reason for his misinterpretation of this matter and those above 
(super). Second, these are not new material by are from the original application and 
the specification and claims (' 970). 

149. The Examiner states, 

"Change from "applied magnetic field" to "applied spatially . inhomogenepus / 
magnetic field", shown as underlined in amended claim 2 " . ? , ... 
THE TRUTH - Not New Material / . , 

The Examiner's cjaim : that "homogeneous" : magnetic : fields, ''spatially 

homogeneous", "redistribution of isotopic fuel into said material", are new is 

absolutely . false. First, t these could hardly . be new. material because they were 

discussed in the patent application of which the present application is a continuation 

('970), and the present application which discussed this. . The concepts, and words 

were used in the original application. Second, proving this are the several 

Declarations which were submitted previously. 

Third, there are orders. (Exhibit "C") for the Examiner to address the declarations 
of Dr. Swartz and Strauss which discuss exactly this. How could it be new? And 
where is the response? Where is the evidence that the Examiner has ever addressed 
any of the declaration^ Therefore, the Applicant . requests the 

Examiner reconsider this issue. 
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ARGUMENTS - Claim Rejections under 35 USC 101 Rejection 

150. The Examiner, ignoring the, Evidence,., the.. Declarations,, and the obvious 

importance of energy, states; 

"92 Claims 1-10, 12-19,21 and 22 are rejected under 35 U.S.C 101 because the claimed 
invention as disclosed is inoperative and therefore lacks utility. " 

These statements, allegations, and conclusion are absolutely inaccurate, unfair, 
and disingenuous. Claims 1-10, 12-19,21 and 22 are wrongly rejected under 35 
U.S.C. 101. There have been no valid "reasons' 1 in section 6 or anywhere else by the 
Examiner (who must discuss other art and destroy Evidence). 

First, the Examiner is wrong because Title 35 U.S.C. 101 provides for the 

issuance of a patent to a person who 

"invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement theretof, may 
obtain a patent therefore, subject to the conditions and requirements of this 
title/' [450 U.S. 175, 182]. 

The present invention is a two-stage method which involves a first stage of 

electrode loading, and then, a second stage of sudden rapid ("catastrophic") flow of 
hydrogen within the metal. 

Thus, Claims 1-10, 12-19,21 and 22 are compliant with 35 U.S.C. 101 because 
the claimed invention as disclosed is operative and has utility. Pursuant 35 U.S.C. 
101, Applicant is entitled to a patent for his new and useful process, machine, 
manufacture, or composition of matter, or any new and useful improvement there. 

151. S econd, and importantly : Why, has the , Examiner not replied to any of the 
Applicant's previous comments regarding these very same issues involving 35 U.S.C . 
§101? ' 

The Examiner has already been completely refuted already, and was shown to be 
completely wrong in drawing the conclusions that he does as they are seeped in bias 
and poorly thought out reasoning. Every single misstatement, disingenuity, and false 
statement made by the Examiner in the FINAL, was already addressed and rebutted. 
More importantly, the issues were addressed previously . in Applicant's previous 
Response to the Office. However, the Examiner ignored the timely-submitted 
Responses and arguments. 
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152. Third: why has the Examiner not given any specific or precise, serious and 
honest reason except repeating' generalized statements "for things he already said 
before? Because he cannot; Applicant's argumehts Were s not refutable, so they were 
ignored and the Evidence destroyed/censored/redacted by the Examiner Palabrica.* * 

153. NOTA BENE: Attention is directed to the simple fact that the preposterous 
rejection by the Examiner has only been made by him ignoring and/or 
destroying/removing/blackening out Evidence, while substituting disingenuous 
statements. The fact remains that the utility has been demonstrated by the 
Declarations and affidavits corruptly destroyed/removed/blackened out by Examiner 
Ricardo Palabrica. 

THE APPLICANT COMPLIED COMPLETELY 

154. The Applicant's Communication to the Examiner dated 12/3/2002, 
demonstrated that the Applicant, in the above-entitled application, fully provided a 
description which will allow others to build an apparatus that works, and will deliver 
the useful result. Applicant has made a documented prima i facie ? case specific and 
substantial credible utility, and has given open demonstrations at the Massachusetts 
Institute of Technology , ' and bra! reports to the US Navy and E)TRA arid other 
agencies, whose memoranda and documentation has been.shared with the Office. 

155. In Applicant's Communication to the Examiner dated 12/3/2002, the 
Applicant has specified exactly how he demonstrated that he has described in his 
application how the above-entitled invention works and is, .useful. 

156. In Applicants Communication to the Examiner dated 12/3/2002, the 
Applicant has specified exactly how he provided a description which will allow 
others to build an apparatus that works, and will deliver said useful result. 

157. In Applicant's Communication to the Examiner dated 12/3/2002, the 
Applicant specified exactly how he characterized the above-entitled invention in 
claims which are clear and which avoids describing anything previously described in 
the prior art. 
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158. In Applicant's Communicatiori to " the Examiner dated 12/3/2002, ' the 
Applicant provided Evidence in the form of publicatibhs that rebut the Office. They 
have' been ignored by the Examiner. They were submitted and some listings have 
been ignored and corruptly removed by black-lining out the pro se Applicant's 
required, cited, and submitted reference) from the Forms 1440 with no substantive 
reason. 

159. In Applicant's Communication to the Examiner dated 12/3/2002, the 
Applicant provided Evidence in the form of Declarations which rebut the Office. 
They have been ignored by the Examiner. They were submitted and some listings 
have been ignored and/or removed from the Forms 1440 with no substantive reason. 

The nature of the invention, along with introduction of some of the Declarations, 
was discussed in the previous communication from the Applicant to the Examiner, 
dated 12/3/02, on page is 1 1 and 12. The role of the optimal operating point in the 
operability of this invention was discussed in the previous communication from the 
Applicant to the Examiner, dated 12/3/02, on pages 59-60 and 66. 

Furthermore, all of the above issues were again discussed by Applicant, in the 
Communication of Applicant to the USPTO dated 5/5/03 /including therein on pages 
77 through 85. 

Removed/Destroyed/Ignored/Blackened Out Evidence Demonstrates 

Utility 

160. NOTA BENiE: The unfair rejection for putative "lack of dperability" or 
"enablement" -under 35 U.S.C. §112, ^1 and "lack of utility" under 35 U.S.C. §101 
has only been made by ignoring the original specification and claims, by ignoring the 
timely-submitted unrebtitted Declarations, by ignoring scores of Exhibits and 
references, and by ignoring the Office's own rules, and thus by the Office having 
created an arbitrary two-tier "standard of review" for patentability. ' 



0 UNCONTESTED FACT: Peer-Reviewed Publications Demonstrate Utility h 

UNCONTESTED FACT: Utility Confirmed by Publications 

161. The publications submitted by the Applicant are sufficient to convince one 
of ordinary skill in the art of the invention's utility (Swartz, 232 F.3d at 864). 

162. These peer-reviewed publications (like the timely submitted Declarations) 
establish facts. Such Evidence consisting of published peer-reviewed scientific 
articles which prove Applicant was correct on the filing date of the application, and 
does meet the bar of enablement [In re Hogan, 559 F.2d 595, 60S, 194 USPQ 527, 
537 (CCPA 1977)]. 

163. The false statements by Dr. Palabrica about the purported lack of utility of 
the present invention have only been, made in the light of the relevant peer-reviewed 
publications being corruptly destroyed/removed/blackened out by Examiner Ricardo 
Palabrica. — 

164. The utility of the present invention has been 'demonstrated by the 
peer-reviewed publications corruptly" destroy ed/removeid/blackened out by Examiner 
Ricardo Palabrica. ' ; , < v ■ <. v ^ ' . - • > 

165. The false statements by Dr. Palabrica have been made only by ignoring the 
submitted peer-reviewed publications. The peer-reviewed published papers refute the 
Office. 

166. These peer-reviewed publications (like, the timely submitted Declarations) 
establish facts. The published peer-reviewed scientific articles prove Applicant was 
correct on the filing date of the application. The publications submitted by the 
Applicant are sufficient to convince one. of ordinary skill in the art of the invention's 
utility (Swartz, 23.2. F. 3d at 864). [ 



167. A second group of peer-reviewed published papers expose the Examiner's 
antiscientific discrimination regarding "cold fusion". These peer-reviewed 
publications show that growing numbers of the scientific community consider the 
positive results of Appellant's work as being operative and of utility. That includes 
the American Nuclear Society and the American Chemical Society. It is these 
individuals in the scientific community who actually research and write the scientific 
technical papers which undergo peer-review, file patent applications, and attend the 
Conferences who accurately evaluate inventions, products and publications. This 
community is defined as those "skilled in the art". They disagree with the Examiner's 
notion as to the operability and utility of this invention. 

These peer-reviewed publications were submitted by the Applicant to show that 
growing numbers of the scientific community consider the positive results of 
Appellant's work as being operative and of great utility. They disagree with the 
Examiner's notion that clean,, efficient energy production is of no utility. 

168-170 Withheld for federal court - first circuit. 

171. By contrast, the Examiner Palabrica swears on his honor that there is no 
utility for energy or tritium. Of couse, he is not truthful yet again. 

□ Invention's Utility Confirmed by DTRA, DARPA, The US Navy, MIT 

172. The facts remain that this Examiner's statements above ,are simply not true; 
DTRA disagrees. DARPA disagrees. The US Navy t disagrees, i Thousands of 
scientists, disagree. The literature extensively .supports The "existence" .of the. "cold 
fusion" effect(s), with indelible; experimental data. . Lattice assisted; nuclear reactions 
[LANR, previously called "cold fusion" regarding one of the less efficient methods 
of achieving them] .are. reah and offer a clean, efficient potential new source of 
energy production. Two decades of LANR R&D have confirmed excess heat 
production, and other clearly , nuclear phenomena, using electrolysis and other gas 
loading techniques. . ; \ , ^ , . . 
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/ Requirements for success include incubation time, -high loading of >90% PdDx, 
and other requisite -conditions difficult to achieve. Several types of LANR now exist; 
as well as LANR metamaterials, and several types of triggering and control methods. 
In LANR, excess heat and helium-4 are the usual products, but charged particles, 
tritium, and the sequelae of neutrons can be sometimes detected. Excess power gains 
up to 200-400%+ have been reported. 

Confer Exhibit "B" which was previously sent and destroyed/removed/blackened 
out corruptly by the disingenuous Dr. Ricardo Palabrica. 

In said Dec. 12, 2006, the Defense Threat Reduction Agency Ft. Belvoir, 
Virginia, Report the Advisory Board Findings and Recommendations say for 
CF/LANR/LENR: 

"There is good evidence of excess heat and transmutation.* 1 

173. The publications submitted by the Applicant are sufficient to convince one 
of ordinary skill in the art of the invention's utility (Swartz, 232 F.3d at 864). . These 
peer-reviewed publications (like the timely submitted Declarations) establish facts. 
Such Evidence consisting of published peer-reviewed scientific articles which prove 
Applicant was correct on the filing date of the application; and does meet the bar of 
enablement [In re Hogan, 559 F;2d 595, 60S; 194 USPQ 527, 537 (CCPA 1977)]. 

UNCONTESTED FACT: Declarations Demonstrate Utility 

□ Invention's Utility Confirmed by Declarations 

UNCONTESTED FACT: Utility is Confirmed by the Declarations 

174. The utility is confirmed by the unrebutted, long- ignored, 
often-removed-from-the-file-folder, Declarations. 

NOTA BENE: Applicant has, over and over, completely undertaken the full 
burden of coming forward with his rebuttal Evidence as required [In re Oetiker, 977 
F.2d at 1445, 24 USPQ2d at 1444]. The Declarations were, and are submitted with 
discussion of how their statements have relevance to . the current application, and the 
behavior of the Office, and why said statements pertain to, and rebut, the Examiner's 
rejections. 



In this case, the CONTROL of a LANR reaction is termed control of its 
"activity". That factor is. of great importance to those skilled in the art, and those 
who need energy. Dr. Palabrica disagrees. For his portfolio's future, clean efficient 
energy must be stopped, now, by all means. 

175. The above-entitled invention has obvious utility as a two-stage method 
which involves a first stage of electrode loading, and then, a second stage of sudden 
rapid ("catastrophic") flow of hydrogen within the metal. 

176. Utility is a fact question, and proof of utility is sufficient if it is convincing 
to one of ordinary skill in the art or if it meets at least one stated objective. Once 
again, the Applicant has undertaken the full burden of coming * forward with his 
evidence before the Final, as required [In re Oetiker, 977 F.2d at 1445, 24 USPQ2d 
at 1444]. The Declarations have been submitted with discussion of how their 
statements have relevance to the current application, and the behavior of the Office, 
and why said statements pertain to, and rebut, the Examiner's rejections. 

The Declarations and Amicus Briefs demonstrate that "measurement" of activity 
is of utility. Therefore, CONTROL of LANR "activity" obviously has greater utility. 

177. The Declarations show precisely where the Examiner has been mistaken and 
disingenuous (despite correction, including by the DIA). 

178. The Declarations demonstrate that the original specification and claims 
clearly define subject matter of considerable utility. Said Declarations constitute a 
bona fide case, and completely address the Examiner's points of rejection, 

179. Proof of utility should be judged either by those using the invention or those 
skilled in the art. These are scientists who research and actually write the current 
scientific technical papers which undergo peer-review, file patent applications, and 
attend international conferences. They absolutely disagree with the Examiner on this. 
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180. Utility is a fact question, and proof of utility is sufficient if it is convincing 
to one of ordinary skill in the art or if it .meets at least one stated objective. The 
Declarations and Amicus Briefs demonstrate that "measurement" of activity is of 
utility. Therefore, CONTROL of LANR "activity" obviously has greater utility. 

181. The Declarations and Amicus Briefs show precisely where the Examiner has 
been mistaken and disingenuous (despite correction, including by the DIA). 

182. The Declarations demonstrate that the original specification and claims 
clearly define subject matter of considerable utility. 

183. Said Declarations constitute a bona fide case, and completely address the 
Examiner's points of rejection. 

184. Once again, the Applicant has undertaken the full burden of coming forward 
with his evidence before the Final, as required [In re Oetiker, 977 F.2d at 1445, 24 
USPQ2d at 1444]. The Declarations have been submitted with discussion of how 
their statements have relevance to the current application, and the behavior of the 
Office, and why said statements pertain to, and rebut, the Examiner's rejections. 

185. NOTA BENE: the Affiants have been sworn, but the Examiner has not. 
Attention of the federal investigatory, agencies and the federal court are directed to 
this matter given the seemingly ubiquitous disingenuity and systematic 
discrimination under color of law, complicated by removal of due process on an 
energy patent application made SPECIAL by the Board of Patent Appeal while the 
United States of America has. thereafter been at war involving energy. 

186. The Examiner has elected to continue to defy the Board of Patent Appeal 
-including its spirit of intention- which previously .Ordered the Examiner to address 
the Declarations. The Declarations are ignored even in the light that there is an Order 
from the Board of Patent Appeal to address them. The Remand stated, 

"Further, the examiner should explain why these filings 1 and 'references* are inadequate in 
evideniiary'weight, to overcomethe ' evidence proffered by' the examiner. 1 " a: 
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May it please the Board, that it is brought to the Boards attention, giving it 
opportunity to address the matter, that instead of resppndihg^to the Declarations, and 
the filings and references (from the DIA, DTRA, US NAVY, NASA, American 
Nuclear Society, American Chemical Society), the Examiner, Dr. Ricardo Palabrica 
and his Supervisors, have destroyed/removed/blackenedout/ignored the same; and 
then hid the Appeal Brief from the Board of Patent Appeal from 2004 to 2012. That 
is corruption at a level consistent with treason against the United States of America. 
Such behavior would never be tolerated in medicine or science or by a jury 
composed of common people. 

187. In summary, the utility of the above-entitled invention is confirmed by the 
unrebutted Declarations and affidavits corruptly destroyed/removed/blackened out by 
Examiner Ricardo Palabrica. Simply put, the false statements by Dr. Palabrica have 
been made only by ignoring the submitted Declarations. The Declarations contain 
factual statements which detail rebuttals to the Office arid support the Applicant's 
position. The Declarations constitute significant reputable evidence of record and a 
bona fide case which is quite convincing and persuasive to ! one who is open-minded 
and not biased. Applicant's Declarations show precisely that the Examiner is 
inaccurate on issues of operability, refute all of his points of rejection, and 
substantially, completely and fully address and precisely dispute all of the Examiner's 
points of rejection and all matters criticized by the Office. They also prove the 
Office's hostile and discriminatory notions are wrong in this matter. 

The Declarations document Applicant's demonstrations of the Applicant's 
invention, including one open to the public,, at the Massachusetts Institute of 
Technology [Cambridge MA] jfor a week before hundreds of people. They support 
that the invention DOES operate as indicated. They prove that the specification 
adequately described the subject matter recited in die claims and demonstrate that it 
operates as stated. The Declarations prove that the adequately written description 
requirement is met and demonstrate that the teachings of this invention are sufficient 
for one skilled- in-the-art to have understood the inventor to have been, in possession 
of the claimed invention, at the time of filing. The Declarations demonstrate 
validation, operability, considerable utility, and therefore enablement of the present 
invention and Applicant's claimed subject matter. They indicate that the teachings in 
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the original specification^ claim's, and drawings; ^ tp pne 

of ordinary skill in the; art - herald and compliance 

with the 35 U.S.C. §1 12- §1 (first paragraph) and the '^enablement 1 - requirement: . 

188. -NOTA --'BENE-:- :Xhe/,;t ejection; : -hasjvbeen,;;made;^ Ol^ILY' -.by -ignoring ;the 
timely-submitted :urirebutted Declarations, by ignoring scores of Exhibits and 
references. The Examiner has destroy ed/removed/blackenedout and FAILED TO 
CONSIDER TIMELY SUBMITTED Evidence to make these false statements. 



Open Demonstrations Demonstrate Utility 

189. The above false statements by Dr. Palabrica have been made only by 
ignoring Applicant's open demonstration successes. While the Examiner has been 
tampering and destroying Evidence and previously Arguments, the pro se Applicant 
was giving his second (2nd) OPEN DEMONSTRATION at the Massachusetts 
Institute of Technology (RLE and EE Building) during January, February and March. 
2012. Here are some excerpts, and URLs for Dr. Palabrica to check out. How it 
must hurt him to not have ability to destroy this Evidence, too. 

Fusione fredda: successo per un test effettuato al MIT 
URL 

http://www.greenstyle:it/fusione-firedda-s 
tml 

2 febbraio 2012 - Guido Grassadonio 

"La storia della fusione fredda si incrocia molto spesso con quella del prestigioso 
istituto di ricerca statunitense del MIT. Quando nel 1989 Martin Fleischmann 
e Stanley Pons annunciarono al mondo intero che erano riusciti a ottenere tale 
reazione nucleare, il dibattito che ne scaturi e che si concluse con la bocciatura 
senza appello di questa invenzione, passo anche dai risultati negativi di alcuni 
test svolti proprio al Massachusetts Institute of Technology. 

Come leggiamo su Wikipedia, solo successivamente Eugene Mallove, allora capo 
dell'ufficio stampa dell 9 istituto, ammise che alcuni grafici afferenti a quei test 
furono alterati senza ragione, probabilmente per evitare che lo studio delle 
reazioni LENR rubasse scena e fondi alle ricerche sul nucleare classico. 

II fatto che in questi giorni si parli della riuscita di una prova riuscita proprio al 
MIT su un reattore a fusione fredda potrebbe essere archiviato sotto la voce 
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"legge del contrappasso". II reattore in questione non e,. per essere chiari, ne 
quello del duo Fleischmann-Pons (di cui pero replica la reazione), ne tanto 
meno PE-Cat di Andrea Rossi e Sergio Focardi - anche se e difficile non 
awertire la presenza del fantasma di entrambi in questa vicenda. 
Ad essere stato testato e stato il reattore che da anni stanno mettendo a punto 
quelli della . JET Energy, chiamato: Lattice- Assisted Nuclear Reaction 
(LANR). II nome deriva dal fatto che sarebbe proprio un particolare lattice 
costruito a partire da nanotecnologie a indurre la reazione nucleate a basse 
temperature. A reagire, sono due atomi di idrogeno (Deuterio e Trizio) che si 
fondono in un isotopo stabile delFElio. Si tratta, come detto, della stessa 
reazione scoperta da Fleischmann-Pons; diversamente, PE-Cat di Andrea 
Rossi catalizzerebbe una reazione a bassa energia fra idrogeno e nichel, 
ottenendo del rame. 

L'energia prodotta dal reattore al MIT sarebbe 10 volte superiore a quella 
immessa per attivarlo. Inoltre, diversamente rispetto al caso di Rossi, il prof. 
Hagelstein avrebbe fornito delle basi scientifiche in grado di spiegare 
Paccaduto. 

Ad essere onesti, non si tratta del primo esperimento della JET Energy al MIT: 
gia ad agosto del 2003, quindi quasi riove anni fa, ne venne effettuato uno con 
successo. II successo mediatico che il tema sta avendo ai nostri giorni, grazie 
ad attori come Andrea Rossi o la Defkalion, rende pero Pawenimento 
estremamente interessante. Che la fusione fredda sia una possibility reale per 
il nostro futuro? Come nel caso del motore PlasmERG e presto per 
rispondere. Di certo la nostra societa ha un disperato bisogno di nuove fonti 
energetiche e sembra aggrapparsi a qiieste ricerche per vedere un po' di luce 
per il proprio futuro." ' 1 

[Guido Grassadbriio, "Fusione freddaV sutcesso 1 pie? 8 ufri test 'effettuato aT MIT' 1 , 

http://>wm.greensty^ 

tml 5 2febbraio2012] - ; ^ ^ 

175. Cold Fusion is Here, It's Real, and its Time has 'Come - 
URL = 

http://wvm.opednewsxom/populum/page.php?f=Cold-Fusion-is-Here^^ 

windisch-120202-446.html#startcomments 
Steve Windisch 2-2012 

"Over the last several years, there have been many reports around the world 
about important multiple successes with what is popularly known as "Cold 
Fusion", or more properly what is now known as "Low-Energy Nuclear 
Reactions" (LENR). The latest was from January 31, 2012 at M.I.T. in 
Cambridge, Massachusetts. Professors Peter L. Hagelstein and Mitchell 
Swartz gave a symposium and short class where a successful 2-day LANL / 
LENR/ Cold Fusion experiment was . done publicly that produced at least 10 
times the energy out, than was used. 
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This event was especially significant, since it was some professors and 
administration officials at M.I.T. who were leading the anti-cold fusion attack 
wave in the early 1990 f s. Pro-CF proponents, such as the late Dr. Eugene 
Mallove of Harvard and M.I.T. who wrote books and articles on LENR before 
his murder in 2004, have theorized that the vehement attacks, derision, and 
accusations publicly made about it then were at least partially about M.I.T. 
and others trying to protect the large amount of government funding they 
received for "hot fusion" research; which would soon become utterly obsolete 
if cold fusion were a reality. LENR research is dozens of times less expensive 
to perform than hot fusion research, and much less ongoing funding is needed 
to maintain a laboratory. No one knows for sure the real reasons CF was 
completely discarded and discredited in the U.S. in the early 1990's; and 
certainly many skeptics there and other places were genuine in their 
condemnations, since many labs attempted "honest" replications and failed to 
get any positive results (but others during that time did in fact get good 
results). At any rate, events have proven that the early Pons and Fleischmann 
experiments were indeed correct and worthy of much greater study and 
investment, and the most prestigious scientific institute of all, M.I.T., has now 
seen a successful public demonstration and verification over 20 years later." 
[Steve Windisch, "Cold Fusion is Here, It's Real, and its Time has Come", 

http://www.opednewsxom/populum/page.php?f=Cold-F 

windisch-120202-446.html#startcomments ? 2-2012] - • 

190. nickelpqwer v < . - , :w t > URL v j <? - 

http ://nickelpower. org/20 1 2/02/0 1 / cop-greater-than- lO-demonstrated-at-mit/ " 

"As part of the IAP Course on COLD FUSIOI^ at the Massachusetts Institute of 
Technology, Dr. Mitchell Swartz, JET Energy, and Prof. Peter Hagelstein 
demonstrated a significant energy gain greater t than 10! 
(http://world.std.com/-mica/cft.html) Now we have 3 dogs in the race. There 
are now three separate organizations that are generating useful COP from 
LENR. 2012 is the year that LENR denial will crumble! " 
[nickelpower, 

http://nickelpower.org/20 1 2/02/0 1/cop-greater-than- 1 O-demonstrated-at-mit/] 

191 /New Energy and Fuel . . , 
URL 

http://riewenergyandfuel.com/httpi/newenergyandfuel/coW 
ontroversy-involving-cold- fusion/. ■-■ : ' - , ' . ! 

News and Views for Making and Saving Money dri -New Energy and Fueb : 
"Now a Little Controversy Involving Cold Fusion r 
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February 9, 2012 - "It's enough to make one smile with the silliness of the thing. 
As noted here last week Electrical Engineering Prof. Peter Hagelstein at the 
Massachusetts Institute of Technology (MIT) taught an Independent Activities 
Period course titled "Cold Fusion 101: Introduction to Excess Power in 
Fleischmann-Pons Experiments". Dr. Mitchell Swartz, of JET Energy and 
Prof. Hagelstein demonstrated cold fusion openly for the attending scientists 
and engineers. So far so good. These kinds of things make news and much to 
your humble writers surprise, the information kept coming out and got - 
confused, by relatively competent people. The smile is from the fact the 
controversy is in reading somewhat difficult graphs instead of whether the 
cold fusion is working. The oddest thing is after the huge MIT public relations 
effort to discredit Fleischmann-Pons years ago, there seems to be a working 
apparatus on campus. OH! Horrors. Or - its about bloody time ... An 
apology seems to be in order, but that level of character and honor is likely out 
of such an institution's reach.... 

The little incident has been a bit of a joy as more information has become 
available to see just to what point the Swartz Hagelstein duo has progressed. 
The Swartz Hagelstein device seems to work, too. OK, its not a huge output or 
anything amazingly ground breaking, yet its enough output to be net and 
documented well enough to provoke some important theoretical thought. Dr. 
Swartz is highly competent, published, and participates in the worldwide 
network of cold fusion research. This gentleman is nearly the ideal of 
skeptics' term for credence. ..... Cold Fusion or Low Energy Nuclear Reactions 

(LENR) or Lattice Assisted Nuclear Reactions (LANR) labels matter not. The 
technology is getting on its feet and is the opening big story for the 21st 
Century. Your humble writer believes that "Cold Fusion" will do - if only to 
show history that a cabal of poor quality and low character scientists set back 
progress by over two decades. We can say Cold Fusion is alive and growing. 
Smile eight." 

[New Energy and Fuel, News and Views for Making and Saving Money in New 
Energy and Fuel, 

http://newenergyandfuel.eom/http:/newenergy andfuel/com/20.12/02/09/now-a-little-c 
ontroversy-involving-cold-fusion/, February 9, 2012] 1 • 

192. Cold Fusion Has a Good Week . 
URL 

http://newener^andfuelxom/http:Mewen^ 
as-a-good-week/ 

February 2,2012 , . " ' . * ' ' ' x - 

"Last week at the Massachusetts Institute of Technology (MIT), Electrical 
Engineering Prof. Peter Hagelstein taught an Independent Activities Period 
course titled "Cold Fusion 101: Introduction to Excess Power in 
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Fleischmann-Pons Experiments." For many, the news that an MIT professor 
holding a cold fusion class at MIT is astonishing because decades ago former 
MIT people went to extreme lengths to discredit cold fusion and denigrate the 
careers of interested researchers. Times have changed. The capstone of the 
class was when Dr. Mitchell Swartz, of JET Energy presented experimental 
results showing excess power in Palladium/Deuterium and Nickel/Hydrogen 
systems, with a particular focus on experiments he himself has conducted. 
The news reported is Dr. Swartz and Prof. Hagelstein demonstrated cold fusion 
openly for the attending scientists and engineers. Using the Jet Energy 
NANOR device they demonstrated a significant energy gain, greater than 10, 
much larger than the previous open demonstration back in 2003 with a 2.3 
yield. The demonstration was for the class, meaning no attempt was made to 

assuage skeptics It seems that after 5 (about 2 hour classes each day) days 

of Prof. Hagelstein sharing his breakthrough explanatory theory, the 
demonstration had the desired effect. Perhaps the class will encourage the 
participants to continue their research and more improvement can come over 
time." 

[Cold Fusion Has a Good Week; 

http ://newenergy andfuel .com/http :/newenergy andfuel/com/2012/02/02/cold-fusion-h 
as-a-good-week/, February 2, 2012] 

193. nickelpower 

URL = http://nickelpower.org/201 l/12/30/replicators-as-if-december-30-201 1/ 
Replicators (as of February 2, 2012) t 

Below is an annotated and linked list of reports of 16 people who have achieved a 
Ni + H reaction: .... ,;; ^ ^ .*■■.:■-■..>.■■.••.,■-.* 

Dr. Brian Ahern, Ames National Laboratory - While it is not clear that Ahern is 
using nickel, it is clear that he is using light hydrogen. It is also clear that he 
sees it as a replication of Rossi. He says, "This 5 watt excess is very much less 
than Rossi, but it is a real and repeatable experiment There was no radiation 
above the background level." 

http://www.mail-archive.eom/vortex-l@eskimo.com/msg47437.html .... 

James Patterson, 1920 - 2008, A "chemist" - Invented his "power cell" which is 
reported to produce 200 times energy gain. In June 11, 1997 he demonstrated 
his technology on Good Morning America. The scientific community, 
obviously, mostly ignored him. He tried to produce a commercial product, but 
apparently had difficulty mass producing the intricate "beads" that he used in 
his reaction. http://en.wikipedia.org/wiki/Patterson_Power_Cell 

George Miley, Department of Nuclear, Plasma, and Radiological Engineering, 
University of Illinois - Began with Patterson's technique. Reports excess heat, 
and transmutations. r 

http://www.mail-archive.eom/vortex-l@eskimo.com/msg53212.html 

Piantelli, University of Siena, Italy; - The Piantelli group filed an Italian patent 
application, "Method for Producing Energy arid Apparatus Therefor", on 
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November 24, 2008. Piantelli's technology uses a nickel bar which is etched to 
increase its surface area. He reports 2 - 3 times energy gains. Piantelli's work 
with LENR goes back two decades and includes two dozen scientific 
publications and conference presentations. 
(http://blog.newenergytimes.com/2011/09/28/nasa-advances-evaluation-of-piantel 
li%E2%80%99s-lenr-research/) .... 

Francesco Celani, National Institute of Nuclear Physics (Italy's equivalent ofLos 
Alamos) - He has announced success in producing the Ni V H reaction, and 
obtaining 200% (2x)excess thermal energy. 

http://energycatalyzer3.com/news/top-itaIian-scientist-cIaims-to-have-achieved 
-nickel-hydrogen-cold-fusion ... 

Dr. Eugene Mallove and Dr. Mitchell Swartz, Jet Energy, Inc. Guest lecturers at 
MIT http://world.std.com/-mica/jet.html 

The MIT "Independent Activities Period" sylibus states: On 1/30 and 1/31 M. 
Swartz will discuss results he has obtained from a variety of cold fusion 
experiments he has done over the years. He has observed excess power in PdD 
and in NiH experiments; typical energy gains in the range of 2-3 are seen, with 
a few experiments giving higher energy gain; he has carried out a 
demonstration of his experiment previously at MIT; and energy produced 
from cold fusion reactions has been used to drive aStirlingengine. 

http://student.mit.edu/iap/nc9.html Demonstrated COP of 10 at MIT: 
http://world.std.com/-mica/cft.html 

So as of January 12, 2011, we have 14 independent sources who have produced 
excess energy from the Ni + H reaction. Many of these are well respected 
scientific organizations. All of them come with supporting links." 
[nickelpower, Replicators * (as of February 2, 2012), 

http://nickelpow 



UNCONTESTED FACT: Utility is Confirmed by the Claims " 

0 Invention's Utility Confirmed by Claims . 

194. Based upon the Evidence whiGh the Office has viciously, illegally, cruelly 
removed from the file folder by using the lie that Applicant did riot provide written 
documents (when he did and Exhibit "B" confirms the lie of Examiner Dr. Ricardo 
Palabrica), it can be seen that the Applicant has set forth an invention of great utility 
within the meaning of 35 U.S.C. 101. See Breruierv. Manson, 148 U.S.P.Q. 689. 
Proof of conformity of the claims with 35 U.S.C. 101 can be understood by first 
examining Claim 1, starting with the preamble. 
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One of the most important points regarding Office rejections under 35 U.S.C. 101 

and/or 35 U.S.C. 112, first paragraph, is that the claimed invention should be the 

focus of the utility requirement. 

"Each claim therefore, must be evaluated on its own merits for compliance with 
all statutory requirements" (MPEP 2107.01, 1.). 

The proof of conformity of the claims with 35 U.S.C. 101 can be understood by 

examining Claim 1, and then dependent claims. This is subject matter for which the 
present invention has great utility. 

FINAL ARGUMENTS - Claim Rejections under 35 USC 101 

195. Claims 1-10, 12-19,21 and 22 have been wrongly rejected, purportedly 

under 35 U.S.C. 101. The Office has made an improper and reversible rejection 

under 35 U.S.C. §101 for any of several reasons. However, the Examiner is wrong 

because Title 35 U.S.C. 101 provides for the issuance of a patent to a person who 

"invents or discovers any new and useful process, machine, manufacture, or 
composition of matter, or any new and useful improvement thereof, may 
obtain a patent therefore, subject to the conditions and requirements of this 
title." [450 U.S. 175, 182]. 

For THIS INVENTION, the original specification teaches why this invention has 

great utility: a process for maximizing the result of a reaction, or reaction rate, or 
product output, as derived from a material achieved by driving said material by an 
electric power supply which is modulated to deliver an optimal time function 
waveform selected by analysis using input power. This includes driving a hydrogen 
loaded system using a said selected time function chosen by method of analysis using 
equivalent electrical input power by resolving said waveform into time domain 
signals of incremental times to determine the distribution of said equivalent electrical 
input power pulses, and then comparing that to the characteristic response of the 
material to said electrical input power.. : ; V., 

196, The Examiner is wrong because THIS invention (structure^ operation and 
composition) is defined; by the claims and the original specification of the 
above-entitled application and not the art to which the Office refers. Therefore 450 
U.S. 175, 182 indicates that this is subject matter for. which the present invention has 
great utility . 
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197. The Examiner is wrong because he original specification and claims teach, 
the invention solves a long-standing problem and has features of great utility! 
Therefore, the Applicant has fully conformed with, and satisfied, the requirements of 
§101 of the Patent Act and met at least one (1) stated objective [Standard Oil Co. 
(Indiana) v.Montedison, : S.P.A., 664 F 2d 356, 375, 212 USPQ 327, 344 (3rd Cir. 
1981), cert, denied, 456 U.S. 915, 102 S.Ct. 1769, 72 L.Ed.2d 174 (1982); E.I. du 
Pont de Nemours & Co. v.Berkley & Co.,620F.2dl247,1258 n.10,1260 nl7,205 
USPQ 1, 8n 10,1 On. 17(8th Cir.1980); Krantz and Croix v.Olin, 148 USPQ 659, 661-62 
(CCPA 1966); Chisum on Patents, 4.04[4] [1983]; RAYTHEON COMPANY 
v.ROPER CORPORATION, U.S.C.A., Federal Circuit, 1983, 724 F.2d 951, 220 
USPQ 592]. 

198. The Examiner is wrong because the Applicants submitted peer-reviewed 
articles and Declarations are MORE than sufficient [In re Brana, 51 F.3d at 1566, 34 
USPQ2d at 1441] to meet the "burden shift ... to provide rebuttal evidence sufficient 
to convince such a person of the invention's asserted utility". 

Despite that Examiner's defiance, proof of utility is sufficient if it is convincing to 
one of ordinary skill in the art [In re Irons, 52 CCPA 93 8, 340 F.2d 974, 144 USPQ 
351 (1965)]. THIS invention is convincing to several of ordinary skill in the art who 
have stated so at public meetings and as Declarants, and witnesses have stated facts 
that demonstrate that the original specification and claims clearly define subject 
matter of considerable utility. The Applicant has taught a method of great utility to 
many Declarants, all within the meaning of 35 U.S.C. 101 [Brenner v. Manson, 148 
U.S.P.Q. 689]. The Declarations thus prove operability and utility of the present 
invention and demonstrate validation of the Applicant's claimed , subject matter. 
Therefore, the teachings have been corroborated, and therefore there is enablement (a 
question of law; In re Fouche, 439 F.2d 1237, 1243, 169 USPQ 429, 434, (CCPA 
1971)). Enablement, utility, and operability are grounds for patentability. 

199. The Examiner is wrong because public demonstrations, said Declarations, 
and the peer-reviewed publications by the American Nuclear Society are further 
Evidence that decimate the Examiner's opinion and discriminatory notions which 
usurp civil rights. 
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200. The Office has made an improper and reversible rejection under 35 U.S.C. 
§101 for any of several reasons. First, proof of utility is sufficient if it is convincing 
to one of ordinary skill in the art [In re Irons, 52 CCPA 938, 340 F.2d 974, 144 
USPQ 351 (1965)]. THIS invention is convincing to several of ordinary skill in the 
art who have stated so at public meetings and as Declarants and witnesses have stated 
facts that demonstrate that the original specification and claims clearly define subject 
matter of considerable utility. The Applicant has taught a method of great utility to 
many Declarants, all within the meaning of 35 U.S.C. 101 [Brenner v. Manson, 148 
U.S.P.Q. 689]. The Declarations thus prove operability and utility of the present 
invention and demonstrate validation of the Applicant's claimed subject matter. 
Therefore, the teachings have been corroborated, and therefore there is enablement (a 
question of law; In re Fouche, 439 F.2d 1237, 1243, 169 USPQ 429, 434, (CCPA 
1971)). Enablement, utility, and operability are grounds for patentability. 

201. Second, public demonstrations, said Declarations, and the peer-reviewed 
publications by the American Nuclear Society are further Evidence that decimate the 
Examiner's opinion and discriminatory notions which usurp civil rights. 

202. Third, the Examiner is wrong because he has. not followed the standards of 
review, Office rules, or federal law. 

i - The Examiner must consider those skilled-in^the-art who oppose and counter 
his rejection made without serious foundation under 3,5 U.S.C. § 1 0 1 . 

ii - The Examiner has ignored Evidence consisting of the original specification 
and claims, the submitted Declarations, and publications, which have provided 
confirmation of utility. 

iii - The Examiner ignores In re Brana and In re Eltgroth, 419 F.2d 918, 164 
USPQ 221 (CCPA 1970) which demand that the Examiner must establish a reason to 
doubt an invention's asserted utility. This invention is, quite believable. In re Brana, 
51 F.3d at 1566, 34 USPQ2d at 1441] indicates Applicant's actions hereby meet the 
"burden shift ... to provide rebuttal evidence sufficient to convince such a person of 
the invention's asserted utility". 

iv - The Examiner has rejected In re Marzocchi and In re Oetiker which require 
responsive argument to the fully addressed criticism against the Examiner's 
unfounded notions. In re Marzocchi, 439 F.2d 220, 223, 169 USPQ 367, 369 (CCPA 
1971)] declares that the Examiner cannot make the. rejection he has unless he. has 
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reason to doubt the objective truth of the statements contained in the written 
description, here corroborated and supported by multiple Declarations. 

203. Fourth, the Examiner has given no precise, accurate foundation as a basis 
for his own rejection, and change of, Office rules, and federal law. The examiner 
should explain why these 'filings 1 and 'references 1 are inadequate iri evidentiary 
weight, to overcome the evidence proffered by the examiner. 

204. Fifth, the Examiner is biased and has systematically instituted a policy of 
abusive discrimination and harassment focused on, and directed against, the 
Applicant. Given the facts stated above, and the fact the Office has granted patents to 
inventions of considerably less "utility" [e.g. Patent 3,580,592 or 3,450,403], any 
further rejection of the present invention on this arbitrary basis based upon such a 
presumed "non-utility" would appear to be both capricious, unwarranted, and 
unreasonable. 

205. This invention (structure, operation and composition) is defined by the 
claims and the original specification of the above-entitled application and not the art 
to which the Office refers. The present invention has obvious utility to determine the 
optimum electrical drive condition for said sample and thereby characterize said 
sample. The original specification and claims teach, the* invention solves -a 
long-standing problem and has features of great utility ; Therefore, the Applicant has 
fully conformed with; and satisfied,' the requirements of §101 of the Patent Act and 
met at least one (1) stated objective [Standard Oil Co. (Indiana) v.Montedison, 
S.P.A., 664 F.2d 356, 375, 212 USPQ 327, 344 (3rd Cir. 1981), cert, denied, 456 
U.S. 915, 102 S.Ct. 1769, 72 L.Ed.2d 174 (1982); E.I. du Pont de Nemours & Co. 
v.Berkley & Co.,620F.2dl247,1258 n.10,1260 nl7,205 USPQ l 3 8n 10,1 On. 17(8th 
Cir.1980); Krantz and Croix v.Olin, 148 USPQ 659, 661-62 (CCPA 1966); Chisum 
on Patents, 4.04[4] [1983]; RAYTHEON COMPANY v.ROPER CORPORATION, 
US.C.A., Federal Circuit, 1983, 724 F.2d 951, 220 USPQ 592]. 
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206. Sixth, the Examiner has been again exposed 
destroying/removing/ignoring/blackening out relevant submitted Evidence from a 
pro se Applicant. 

207. In this case, utility under 101 is clearly shown. Therefore, the Applicant has 
fully conformed with, and satisfied, the requirements of §101 of the Patent Act. 
Given the utility, Applicant respectfully requests reconsideration and reversal of the 
rejection of Claims 1-10, 12-19,21 and 22 (all Claims) pursuant to U.S.C. 101, and 
issuance of the above-entitled application. 

OTHER ISSUES BEFORE THE BOARD 

Examiner Failed Requests For Constructive Assistance 

208. The pro se Applicant again requested that if, for any reason the claims of this 
application are not believed to be in full condition for allowance, the applicant 
respectfully requests constructive assistance arid suggestions constructive assistance 
and suggestions from the Examiner in drafting one or more acceptable claims 
[pursuant to MPEP 707.07(j)] and in making constructive suggestions [pursuant to 
MPEP 706.03(d)]. The Examiner REFUSED. Applicant notes that the U.s! 
Supreme Court has ruled that any pro se litigant is entitled to less stringent standards 
[U.S. Rep volume 404, pages 520-521 (72)]. 

209. Applicant notes that the Office has ignored his previous requests in ! 457 that 
if 5 for any reason the claims of this application were not believed to be in full 
condition for allowance, the applicant respectfully requested the constructive 
assistance and suggestions of the Examiner in drafting one or more acceptable claims 
[pursuant to MPEP 707.07(j)] or in making constructive suggestions [pursuant to 
MPEP 706.03(d)] in order that this application can be placed in allowable condition 
as soon as possible and without the need for further proceedings. Instead, 
peer-reviewed publications submitted were removed from the file folder and the 
invention was misdescribed. 
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THE EXAMINER HAD OBLIGATION TO RESPOND 
TO WHAT WAS SUBMITTED 

210. Following receipt of Applicant's Communication, which provided Evidence 
in the form of Declarations and publications that rebut the Office, the Office 
personnel, i.e. the Examiner, should have reviewed the original disclosure, any 
evidence relied upon in establishing the prima facie showing, any claim amendments, 
and any new reasoning or evidence provided by the applicant in support of an 
asserted specific and substantial credible utility/operability. Simply put, per In re 
Oetiker, the Examiner was required to have a responsive argument. This will be 
documented below in considerable detail. 

211. It is a fact that the rejection for putative "lack of operability" or 
"enablement" under 35 U.S.C. §112, \\ and "lack of utility" under 35 U.S.C. §101 
has only been made by ignoring the original specification and claims, by. ignoring the 
timely-submitted unrebutted Declarations and references. However, in Applicant's 
Communication to the Examiner dated 12/2/2011, the Applicant provided Evidence 
in the form of peer-reviewed publications that rebut the Office. They have been 
ignored by the Examiner. They were submitted and some listings have been ignored 
and corruptly removed by black-lining out the pro se Applicant's required, cited, and 
submitted reference) from the Forms 1440 with no substantive reason. In addition, in 
Applicant's Communication. to the Examiner dated 12/2/201 1, the Applicant provided 
Evidence in the form of Declarations which rebut the Office's unsubstantiated 
position. 

Applicant's previous Response to the Office, dated 12/2/2011, was received by 
the USPTO. The Evidence has been ignored by the Examiner. 

212. The Examiner has egregiously IGNORED, what the applicant SUBMITTED 
in Applicant's Communication dated 12/2/2011. Arguments, Declarations and 
peer-reviewed papers are simply ignored by the Examiner. They were submitted and 
some listings have been wrongly ignored and/or unethically removed from the 
Forms 1440 with no substantive reason. 



145 



213. The Examiner has not responded to the Applicant's peer-reviewed 
publications by the American-Nuclear Society and American Chemical Society. 

214. The Examiner has failed to consider and respond substantively and honestly 
to each substantive element of Applicant's substantive responses to the Examiner's 
unfounded rejections. 

215. The Examiner has absolutely, completely failed his responsibility to address 
the submitted Evidence. 

Despite the false innuendoes of the Examiner who REFUSED to even answer 
Applicant's arguments or submitted Evidence, these relevant matters are discussed in 
the original specification including with reference to figures, and is then claimed in 
the independent claims. 

Despite the false statement of the Examiner who REFUSED to even answer 
Applicant's arguments or. submitted Evidence, these relevant papers WERE 
submitted on paper. 

216. The Examiner has not given any foundation, in fact or law, to explain his 
failure to address the published relevant paper(s) and his failure to substantively 
address the unrebutted Declarations with specificity, precision their points (rather 
than what he has so far fabricated). ( 

217. The Examiner did bear the burden of rebutting what Applicant submitted, 
but instead, wrote in the FINAL, absolutely NOTHING new of substance while only 
shamelessly pointing to other art, ignoring Applicant's arguments, and proudly 
pointed out that Evidence timely submitted had been 
removed/deleted/destroyecL1)lackenedout/ignored. 

218. Instead of being properly responsive, or lawful, the Examiner has not 
responded to the Applicant's arguments. They have been ignored by the Examiner 
showing an appearance of impropriety . 
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219. Instead of being properly responsive, or lawful, the Examiner has not 
responded to the Applicant's peer-reviewed publications published by the American 
Nuclear Society, they have been removed by the Examiner. That is corrupt. The 
Examiner essentially defends Conflict Oil, impugns the American Nuclear Society 
and the pro se Applicant, while systematically violating the US Constitution while 
the United States of America is at war over energy. 

Instead of being properly responsive, the Examiner has shown the appearance of 
impropriety and violation of Law. 

220. Why has the Examiner not replied to Applicant's previous comments? 
Because the Applicant substantively and completely rebutted the Examiner with 
argument, Declarations and peer-reviewed publications. Therefore, the Examiner 
ignored them, removed some, and (again) corrupted the above-entitled docket file. 
This has more than just an appearance of impropriety. The Examiner did bear the 
burden of rebutting what Applicant submitted, but instead, writes in the FINAL, 
absolutely NOTHING of substance while only shamelessly , pointing to other art 
while failing to address the Applicant's arguments, the Examiner has been both 
untruthful and unresponsive. 

THE EXAMINER HAS REPEATED THE SAME THINGS IGNORING 

SUBMISSIONS 

221.. Previously, the Examiner gave vague, non-substantive/'reasons" sewn from 
cloth from other art while failing to give any specific or precise, serious and honest 
reason relevant to the above-entitled application. These faux, "reasons" were totally 
rebutted by the Applicant. 

Now, egregiously, in a most hostile and cmel manner without precise, truthful, 
legal explanation, but with odious strong-arm tactics and abuse of process, under 
color of Law, the Examiner has simply ignored the each and every response of the 
Applicant and all that was submitted by the pro se Applicant in Applicant's 
Communication to the Examiner dated 12/2/201 1 . 

Now, instead of being lawfully responsive, the Examiner's comments in the 
FINAL* Office Communication are E^CTLY TflE SAME as the previous 
Communication from the Office. 
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222. In the FINAL, the Examiner merely repeated the fabricated, irrelevant, 
vague, non-substantive, unsubstantiated "reasons" sewn from cloth from other art and 
his false, generalized statements he already previously, 1 proclaimed without 
foundation. - • . . . ; . 

223 Why has the Examiner not replied to Applicant's previous comments? Why 
has the Examiner simply repeated the same sentences? Because the Applicant 
substantively and completely rebutted the Examiner with argument, Declarations and 
peer-reviewed publications. Therefore, the Examiner ignored them, removed some, 
and (again) corrupted the above-entitled docket file. This has more than just an 
appearance of impropriety . 

224. In Applicant's previous Response to the Office, dated 12/2/2011, the Law 
and Evidence were cited ... but those arguments were also ignored by the Examiner. 
Instead, the submitted Evidence accompanying the Applicant's previous Response to 
the Office, dated 5/23/201 has been ignored/removed/destroyed by the Examiner 
showing the appearance of impropriety. Instead of a serious response to the 
submitted Declarations, peer-reviewed publications and thoughtful arguments, the 
Examiner has been disingenuous, and repeated the same falsehoods and disingenuous 
statements. 

225. If the Examiner was honest and respected the sanctity of submitted 
Evidence, then he would NOT have said the EXACT SAME THING AGAIN AND 
AGAIN but in its stead, would have actually performed his job and properly 
reviewed and commented upon the submitted Evidence. He would have had to 
admit that the Applicant HAD satisfactorily rebutted (the groundless) rejection of 
the Examiner who based his 'Decision' upon cloth cut of other art, and withdrawn the 
rejection. This, however, was not the case. 

LAW 

226. The Applicant undertook the full burden of coming forward with Evidence 
as required [In re Oetiker, 977 F.2d at 1445, 24 USPQ2d at 1444]. Significant, 
detailed, precise, specific, substantive arguments and Evidence of record were 
submitted by the Applicant to show that the Examiner was. incorrect, and to support 
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that the invention does operate as indicated by the Applicant. By contrast, following 
receipt of Applicant's Communication to the Examiner dated 12/2/201 1 5 (which 
provided Evidence in the form of Declarations and publications that rebut the Office) 
the Office personnel, i.e. the Examiner, should have reviewed the original disclosure, 
any evidence relied upon in establishing the primes facie, showing,- any- claim 
amendments, and any new reasoning or evidence provided by the applicant in 
support of an asserted specific and substantial credible utility /operability. Simply put, 
per In re Oetiker, the Examiner was required to have a responsive argument. This 
will be documented below in considerable detail. 

227. It is a fact that following receipt of Applicant's Communication to the 
Examiner dated 12/2/201 1, which provided Evidence in the form of Declarations and 
publications that rebut the Office, the Office personnel, i.e. the Examiner, should 
have reviewed the original disclosure, including any evidence relied upon in 
establishing the prima facie showing, any claim amendments, and any new reasoning 
or evidence provided by the applicant in support of an asserted specific and 
substantial credible utility /operability. Simply put, per In re Oetiker, the Examiner 
was required to have a responsive substantive argument [In re Brana, 51 F.3d at 
1566, 34 USPQ2d at 1441] to meet the "burden shift ... to provide rebuttal evidence 
sufficient to convince such a person of the invention's asserted utility". 

228. The Examiner should have been responsive and substantive, rather than 
destroying Evidence again, because the Office cannot make this type of rejection, 
unless it has reason to doubt the objective truth of the statements contained in the 
written description [Brana, 51 F.3d at 1566, 34 USPQ2d at 1441 ("[T]he PTO has the 
initial burden of challenging a presumptively correct assertion of utility in the 
disclosure. Only after the PTO provides evidence showing that one of ordinary skill 
in the art would reasonably doubt the asserted utility does the burden shift to the 
applicant to provide rebuttal evidence sufficient to convince such a person of the 
invention's asserted utility."); In re Marzpcchi, 439 F.2d 220, 223, 169 USPQ 367, 
369 (CCPA 1971) ("[A] specification disclosure which contains a teaching of the 
manner and process of making and using the invention in terms which correspond in 
scope to those, used in describing and defining the subject matter sought to be 
patented must be taken as in compliance with the enabling requirement of the first 
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paragraph of §1 12 unless there is reason to doubt the objective truth of the statements 
contained therein which must be relied on for enabling support."). There has never 
existed honest doubting of the objective truth of the statements relied on for enabling 
support. ' ' " " 

In 'this : case, given the submitted [and received] Declarations, reason never 

existed doubting the objective truth of the statements relied on for enabling support. 

Therefore no basis exists for a rejection under either section 112, 1fl for lack of 

enablement as a result of 

"the specification's ... failure to disclose adequately to one ordinarily 
skilled-in-the-art 'how to use* the invention without undue experimentation, 1 ' 
or section 101 for lack of utility "when there is a complete absence of data 
supporting the statements which set forth the desired results of the claimed 
invention." [Environtech Corp. v.Al George, Inc., 730 F.2d 753, 762, 221 
USPQ 473, 480 (Fed. Cir. 1984); also In re Brana, 51 F.3d 1560, 1564 n.12, 34 
USPQ2d 1436, 1439 n.12 (Fed. Cir. 1995)]. 

229. In summary, the Examiner simply removed some of the Evidence submitted 
by the Applicant in Applicant's Communication to the Examiner dated 12/2/2011. 
NO REASONABLE, TRUTHFUL, SUBSTANTIVE EXPLANATION HAS BEEN 
GIVEN FOR THIS BREACH OF DUTY. 

230. His hands now soiled, yet again, with indelible impropriety, Dr. Ricardo 
Palabrica, appears to truly believe, or has beeta misinformed, that he has "no 
accountability for his Evidence tampering; his discrimination, his false statements on 
federal documents, his hate crime, his perjury, his rhisprision-of felony, and his 
obstruction of justice. With all due respect to help the Examiner understand the point 
of view of an American who has read the US Constitution (which he disdains) and 
the US Law and the Office rules, Examiner Palabrica's failure to answer the 
arguments, and Examiner Palabrica's profiling of the submitted Evidence followed by 
his removing key discussed papers and Declarations, is quite serious. For the FINAL 
(possibly in collusion with another or others), on a federal document, mailed through 
the US mail, over the state border to the Commonwealth of Massachusetts, the 
Examiner, . Dr. Ricardo Palabrica has made a false statement to coverup his 
destruction/removal/ignoring/extracting/blackeningout of submitted, received 
documents filed by a pro se Applicant in order for Dr. Palabrica to obstruct justice. 
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THE EXAMINER HAD OBLIGATION TO BE TRUTHFUL , 

23 1 . Instead of a serious response to the submitted Declarations, peer-reviewed 
publications and thoughtful arguments, the Examiner has been disingenuous, and 
repeated falsehoods and disingenuous statements. 

232. Instead of a serious response to the submitted Declarations, peer-reviewed 
publications and thoughtful arguments, the Examiner has been disingenuous, 
repeating his falsehoods/disingenuous statements again (despite that they were 
rebutted by Evidence he removed) on federal documents sent through the US mail to 
obstruct justice. 

BACKGROUND: The Examiner has been Systematically Disingenuous 

233. In other applications of the Applicant, someone also removed Evidentiary 
documents. In its Decision regarding 00-1107, on 11/8/00, the Court of Appeals 
affirmed the Board's decision for putative lack of enablement under 35 U.S.C. § 1 12, 
T[l, and indefiniteness under 35 U.S.C. §1 12; %2 saying that the Applicant has failed 
to respond. , The federal court - stated- :that "Mr.: (sic) -Swartz made nonsubstantive 
arguments addressing, the examiner's rejection:. ... .Mr. (sicX Swartz presented no 
substantive . arguments." [Decision 00-1107- 1178/00]. , . The = Declarations : and 
peer-reviewed papers, as with '457, were egregiously removed surrepticiously by the 
Office. Despite the fact that the Applicant provided substantive rebuttal evidence [In 
re Marzocchi] including Declarations by those skilled-in-the-art 5 supported by 
peer-reviewed published papers, the Office removed/ignored/destroyed the Evidence. 
The Office continued to be disingenuous about the matter until the moment in US 
federal appellate court that it was revealed that not all the pleadings and Declarations 
were logged into the record. Some of the Declarations were egregiously hidden from 
the Board and the federal court. They were "misplaced" by not recording them. 
What was exposed was that some Declarations were incorrectly listed as "letters", 
and nearly a score of pleadings listed out-of-order temporally [and even later labeled 
with half-" 1/2 "-numbers], these pleadings : and several^ Declarations all reached the 
Office as proven by the stamp of .the US Patent Office. The beclarations were oniy 
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then, entered late, after the fact, when it was too late, and they were given "half 1 
numbers to fit and squeeze them into the order already in place. 

234. As a result, there was a Petition for Certiorari to the Supreme Court of the 
United States (00-1191) and a Request for Consideration. What was exposed, 
resulting in the Request , for Consideratipn and the . Petition for Certiorari , to the 
Supreme Court of the United States (00-1 191) was that the Office had failed to log in 
or consider all the relevant submitted Declarations - despite a previous ignored 
Remand by the Board to do just that. So, following the revelations that someone in 
the Office had f doctored' federal documents, the US Patent Office defaulted (ie. failed 
to answer). The Office failed to Respond in the Supreme Court (twice). According to 
the clerk at the US Supreme Court, this was the first time in history they had ever 
defaulted. 

"Fatetur facinus qui judicium fugit." 

235. Why did the Patent Office refuse to respond to the Appellant's Petition for 
Certiorari (00-1 19 1)? It was the USPTO's first time in history to have defaulted. It is 
probably because it became clear that the Office had failed to log all the relevant 
submitted Declarations. Furthermore,/it became clear that the Office had corrupted 
the record and then misled the Board and then the Court mischaracterizing the 
above-entitled invention by claiming there was. "excess heat' 1 when it was never even 
mentioned in the original specification and claims. Also, because newly discovered 
Evidence including the SAW Memorandum has. revealed that the Examiner and his 
group Art have acted in a conspiratorial manner encouraging systematic violations of 
18 U.S.C. §1001. - By contrast, the U.S. Supreme Court has ruled that any pro se 
litigant is entitled to less stringent standards [U.S. Rep volume 404, pages 520-521 
(1972)]. 

236. According to the clerk at the US Supreme Court, this was "the first time in 
history the USPTO (had) ever defaulted' 1 . No explanation was given for egregious 
irregularities, or the Office's entries out-of-order temporally, indicating that the 
purported "Docket" was not made contemporaneously and in defiance of the 
Office's date stamps — and in violation of 18 U.S.C. 2071. Instead, to the present 
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date, the Office has continued to be disingenuous PRECISELY BECAUSE it was 
revealed that not all the pleadings and Declarations were logged into the record. 

Detailed Specific REMARKS REGARDING Examiner's Non-responsive 

and Evidence-Removing "Final" 

237. The Examiner, does not state how he judges "persuasiveness", especially, 
since that is a particularly subjective element. He should state how he defines the 
word and how he goes about making those determinations in detail. Therefore, and 
second, his comments are absolutely incorrect, unfair, and disingenuous. 

238. The peer-reviewed published papers refute the Office. Confer Swartz, M.R. 
"Survey of the Observed Excess Energy and Emissions In Lattice Assisted Nuclear 
Reactions", Journal of Scientific Exploration, 23, 4, 419-436 (2009), Swartz, M., 
"Excess Heat from Low Electrical Conductivity Heavy Water Spiral- Wound 
Pd/D20/Pt and Pd/D20-PdC12/Pt Devices 1 V Condensed Matter Nuclear Science, 
Proceedings of ICCF-10, eds. Peter L. Hagelsteiii, Scott, R. Chubb, World Scientific 
Publishing, NJ, ISBN 981-256-564-6, Pages 29-44; 45-54, and 213-226 (2006), 
Swartz, 1998, Improved Electrolytic Reactor Performance Using p-Notch System 
Operation, and Gold Anodes, Transactions of the American Nuclear Association, 
Nashville, Tenn 1998 Meeting, (ISSN:0003-018X publisher LaGrange, Til) 78, 84-85 
and Swartz(97). 

[*****] For years, Dr. Palabrica has removed these publications from the file 
folders and ignored the rest. 

239 These peer-reviewed publications show that growing numbers of the 
scientific community consider the positive results of Appellant's work as being 
operative and of utility. That includes the American^ Nuclear Society and the 
American Chemical Society. It is these individuals in the scientific community who 
actually research and write the scientific technical papers which undergo 
peer-review, file patent applications, and attend the. Conferences who accurately 
evaluate inventions, products and publications. This community is defined as those 
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"skilled in the art". They disagree with the Examiner's notion as to the operability and 

utility of this invention. 

240. While the Examiner has been destroying Evidence to stop the present 
patent application by ignoring previously submitted Arguments, the pro se Applicant 
was giving his second (2nd) OPEN DEMONSTRATION of his LANR (Lattice 
Assisted) technologies. It was covered in many countries. In the last 
Communication, even more Evidence and URLs were provided for Dr. Ricardo 
Palabrica to examine and consider — but again he ignored and 
destroy ed/removed/blackenedout the submitted arguments and Evidence. 

241. The Examiner's false statements have been made again only by ignoring the 
submitted Declarations. The Declarations contain factual statements which detail 
rebuttals to the Office and support the Applicant's position. The Declarations 
constitute significant reputable evidence of record and a bona fide case which is quite 
convincing and persuasive to one who is open-minded and not biased. Applicant's 
Declarations show precisely that the Examiner is inaccurate on issues of operability, 
refute all of his points of rejection, and substantially, completely and fully address 
and precisely dispute all of the Examiner's points of rejection and all matters 
criticized by the Office. They also prove the Office's hostile and discriminatory 
notions are wrong in this matter. The Declarations . document Applicant's 
demonstrations of the Applicant's invention, including one open to the public, at the 
Massachusetts Institute of Technology [Cambridge, MA] for a week before hundreds 
of people. 

242. The Evidence demonstrates validation, operability, considerable utility, and 
therefore enablement of the present invention and Applicant's claimed subject matter. 
They indicate that the teachings in the original specification, claims, and drawings 
are sufficient and convincing to one of ordinary skill in the art - . heralding 
operability and conformity and compliance with the 35 U.S.C. §112, §1 (first 
paragraph) and the "enablement" requirement. 
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243. Attention is directed to the fact that the Examiner has removed Evidence and 
misstated the entire matter while refusing to address the above-entitled invention. 

The Examiner removes the pro se submitted publications by other authors, 
ignores the pro se submitted publications by other authors, and then ruthlessly 
purports "applicant relies upon are primarily his own, self-authored articles 11 . This is 
the height of absurdity. Does Examiner actually think no one can see through this 
improper, unethical, behavior? 

The Examiner has dared to remove the pro se submitted publications which were 
peer reviewed by the US Nuclear society (ANS) and then cruely outrageously claims 
"applicant relies upon are primarily his own, self-authored articles and cannot be 
considered as coming from an unbiased source". They were peer-reviewed. And in 
response, Dr. Palabrica removed the peer-reviewed articles published by the 
American Nuclear Society, shamefully, thereby being again deliberately deceptive. 

UNDISPUTED FACT: Declarations Describing the USPTO 

244. The Patent Office has* acted wrongly. As the Hagelstein Declaration states, 

"12. Since the USPTO refuses to recognize the existence of the effect, patents 
can-not be obtained on the associated technology. Because of this, funding to 
de-velop the technology is generally unavailable, or very nearly so, which 
hinders its development. By following 1 its* misguided policy in this area, the 
patent of-fice impedes .the development of technology that would address the 
energy problem, that would impact the availability of fresh water, and that 
could provide a real solution to the climate change issues the world faces. The 
devel-opment of this technology could have a real impact on national security, 
as the instability which results from the current situation regarding the finite 
avail-ability of oil in less than friendly regions could be mitigated with the new 
en-ergy source this technology promises. The development of a new energy 
tech-nology in this area would be expected to provide jobs, which are badly 
needed at this time." 

245. As the Hagelstein Declaration states, 

"13. According to the USPTO website, the mission is described as: The USPTO 
mission is to ensure that the intellectual property system contributes to a 
strong global economy, encourages investment in innovation, and fosters 
entrepre- ; "V ' '"' ' :; ' v ' *" ' 

neurial spirit. The USPTO promotes industrial and technologicai progress in 
the United States and strengthens the national ecorio ' 
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"Administering the laws relating to patents and trademarks. 

"Advising the Secretary of Commerce, the President of the United States, and the 
administration on patent, trademark, and copyright protection. 

"Advising the Secretary of Commerce, the President of the United States, and the 
Administration on the trade-related aspects of intellectual property". 

In the general area of the Fleischmann-Pons effect, the USPTO accomplishes 
ex-actly the opposite of its mission. The global economy is faltering, and this 
technology could make a difference, but is not allowed to do so because of the 
USPTO. The USPTO hinders industrial and technological progress, since 
pat-ents generally are not allowed, because there is little or no investments 
(be-cause intellectual property cannot be protected). In general, the USPTO 
pre-vents progress through its actions, contrary to its mission statement." 

246. The Examiner has acted wrongly in this matter, and has a history of this. The 

Ahern Declaration states, 

"I sympathize with the Applicant, Dr. Mitchell Swartz. I can understand his 
frustration with one USPTO examiner, namely, Mr. Palabrica, who was an 
ex-aminer for my filing of a patent application on an invention involving high 
en-ergy density discharges and their intensification by high voltage pulses in 
liq-uids. For this invention, I drew on the vast experience of decades of 
exploding wire experiments and other high energy density studies. I based the 
invention on the same principle that is routinely observed in femtosecond 
laser-matter in-teractions. This invention was useful because, energy could be 
extracted. My patent application was taken by, Mr. Ricardo Palabrica." 

"The Examiner Mr. Palabrica denied my application and dismissed all of my 
claims on the grounds that he deem ed that it was .. '"cold /fusion". My 
technology, my scientific explanations, and my arguments were summarily 
essentially ig-nored and dismissed by Mr. Palabrica, as he appeared to have 
pre- judged my technology and invention as part of the 'cold fusion* 
phenomenon. It was not. I did not even used those words. I did not even use 
the word "fusion" in my filing. I did use the metal palladium and heavy water, 
but the similarities ended there." f 

247. As with this present invention, Mr. . Palabrica has . essentially ■ demanded 

changes and then claimed "new material". 1 This is wrong. The Aherri Declaration 

states, ' . ■ J 

"In discussions, Mr. Palabrica implied that if I removed all references to 
palla-dium and heavy water that a successive patent application would be 
allowed. Mr. Palabrica said that a new filing without the words 'fusion 9 , 
'palladium' and 'heavy water' would have a much better chance of moving 
forward. This was an odd request by Mr. Palabrica because to compliance to 
his demand would have made a second filing useless by removing the very 
materials used. Because Mr. Palabrica apparently has the power to decide 
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what an inventor's tech-nology would be, I gave up in frustration even though 
I believed, and continue to believe, that the technology was sound.: " 

"I am the inventor of over 20 patents, and have neyer experienced such a 
re-sponse from any Examiner before, like I have from Mr. Palabrica, Mn 
Palab-rica's response was inappropriate for. a Patent Examiner. The 
comments in-volve attempting to change an invention by overstepping his 
directives and act-ing as a 'protector' of scientific knowledge." 

"The Applicant, Dr. Mitchell Swartz appears to be laboring under the same 
mis-use of authority. 

UNDISPUTED FACT: The Office's Continual, Unmitigated Reliance on 

Cloth Cut of Other Art is Improper 

248. By perpetually invoking "F+P" and art cut of other cloth than the present 
invention, the Examiner and Office needlessly use a broad brush, apparently with 
tongue in cheek, to deliberately mislead .away, from the above-entitled invention. 
Such handwaving to other much less relevant art is not a fair or proper rebuttal. The 
present invention is NOT the work of Pons or Fleischmarin, and so it is salient .that 
this is done to confuse the issue, as : the Examiner systematically deviates from the 
present invention and refers ONLY to other ait, located far from the present 
invention. 

Simply put, the Office's continual, unmitigated reliance on cloth cut of other art is 
discriminatory and targeting tte . ' ' 

249. Applicant submits that if the Office must rely upon reference to art cut of a 
cloth other than this specification and claims, then their position must indeed be 
rather weak and should dictate allowance of the present invention. 

250. The Office's unsubstantiated claim that the invention lacks operability is 
always imagined by the Examiner based upon his exclusion of Applicant's 
submissions and replacing them solely with other peoples' work, such as F+P. That 
is not proper. 
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Attention of the Court and Congressional . review are directed to the fact that even 
now -23+ years after FP, the Office still, always drifts toward criticism of "FP". The 
present invention is NOT the work of Pons or Fleischmann despite the Examiner's 
innuendo. This demonstrates systematic discrimination by the Office and the 
Examiner(s) against the Appellant for reasons unclear, under color of Law, to deny 
justice, and on information and belief, to enable transfer of the technology to other 
countries overseas. 

LAW 

251. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected MPEP §2111.01. The Office's rule [M.P.E.P. 
§2111.01] requires that "the words of a claim ... must be read as they would be 
interpreted by those of ordinary skill in the art". 

252. By ignoring the description of this patent and. focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Fouche [439 F.2d 1237, 
1243, 169 USPQ 429, 434, (CCPA 1971) and In re Zletz [893 E.2d 319, 13 USPQ2d 
1320 (Fed. Cir. .1989)] which state that an invention (in structure, operation and 
composition) is defined by the claims and the original specification. 

253. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Morris [also Ex parte 
Porter] because the interpretation of an issue of fact, like operability, must read on 
the original specification and claims and be predicated upon the Declarations to a 
conclusion consistent with what one who is skilled-in-the-art would reach. 

254. By ignoring the description of this patent and focusing on "F+P"^ the 
Examiner has ignored and rejected the reasoning of In re Zletz [893 F.2d 319, 13 
USPQ2d 1320 (Fed. Cir. 1989)] because the specification clearly and explicitly 
stated the meaning of the terms in the claims which means that the invention is a 
method to measure activity. 

255. By ignoring the description of this patent and focusing, on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Prater, 415 F.2d 1393, 162 
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USPQ 541 (GCPA 1969)] which requires the Examiner to refer to the claimed 
invention as the focus of its Office communication, but he has not by drifting toward 
criticism of "FP" again while ignoring all the figures and all the data and all the 
information in the application. It is unfair for the PTO to repeatedly - weave 
systematic misstatements into its imagined cloth cut of other art. 

256. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Hogan [559 F.2d 595, 60S, 
194 USPQ 527, 537 (CCPA 1977)] which discusses that enablement must be judged 
on the original specification and claims. 

257. By ignoring the description of this patent and focusing on "F+P", the 
Examiner has ignored and rejected the reasoning of In re Ziegler [992 F.2d 1197, 
1200, 26 USPQ2d 1600, 1603 (Fed. Cir. 1993)] because the notion that the written 
description fails to illuminate a credible operability can only be made, by not reading 
on the claims of this patent. However, it is below the standards of review to solely 
use cloth cut of other art because the invention (structure, operation and composition) 
is defined by the claims and the original specification. This leading away from the 
actual original specification and claims by the Office heraid bias by the Office rather 
than proper application of the standards of review. 

258. The Examinees action are improper and unlawful, in violation of Newman v. 
Quigg [877 F.2d 1575, 1581, 11 USPQ2d 1340, 1345 (Fed. Cir. 1989)] because the 
Office derides the present invention with reference to cold fusion but, in fact, Claim 
12 (and the other claims) is a method for a monitoring loading. Such (well-known) 
"boilerplate" attacks by the Office on the words "cold fusion" is well-known [confer 
Bass, Rotegard, and Mallove Declarations, and the Vaione, Fox, and Mallove Amicus 
Curiae Briefs]. 
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259. In summary, as the Amicus Curiae Brief of Eugene F. Mallove, Sc.D 

(Editor, New Energy Research Laboratory, NH) has stated, 

"The most notable characteristic of the attack against the Swartz patent 
application at hand is its stale fixation with misrepresented events of 1989, its 
citation of erroneous reports, and its continued argument from supposed 
authority, rather than from evolved science and meticulous experiment. 11 

THE EXAMINER HAS CREATED THE APPEARANCE OF IMPROPRIETY 

260. Even after notification, the Examiner appears to not be encumbered by 
honesty, or duty, or responsibility to Law, since the Examiner has ignored 
Applicant's arguments, removed the Applicant's submitted Evidence, and has then 
repeated disingenuous statements, strongarm tactics, obstruction of justice and 
discrimination under color of law. 

NOT A BENE: This is not normal due process. This is destruction of Evidence, 
lying on federal documents sent through the US mail, strong arm tactics, 
discrimination, and failure to perform duty. , t .. ( . 

261. On information and belief, Americans respectfully want an answer to the 
following questions from the Board of Patent Appeals, in the light of the following: 
First, , the destruction of _ Evidence ..and issuing of t false statements on federal 
documents is illegal. Second, so far the Board appears to be a \yilling partner to this 
Evidence ignoring/removal/destruction/removal and cover-up . because it has 
accelerated AFTER the Board gave Dr. Palabrica a virtual 'green light* on February 
22, 2011 (in a different case before it, by ignoring Dr. Palabrica's destruction of 
Evidence in THAT case). 

How many tens of thousands of the American people must die from lack of clean 
energy before the Dr. Palabrica recognizezs the need and the open demonstrations 
and the submitted peer-reviewed publications and the submitted unrebutted 
Declarations? 

Why does the Board permit, condone, allow, and encourage, the 
ignoring/destroying/removing/blackening-it-out of timely-submitted Evidence? 

How many hundreds of thousands of dollars must be made from Conflict Energy 
and Blood Oil by Dr. Palabrica and his associates (in not just the USA it seems) 
before there is any accountability? 
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262. Instead of substantively . responding to Applicant's Communications as is 
reasonably expected* the Examiner elected not to answer Applicant's responses. By 
this odious means, the Examiner has thereby, quite cruelly and without accountability 
so far, robbed the pro se Applicant of all opportunity to answer BEFORE FINAL. 
The Applicant paid for the review, but the Examiner has denied the Applicant a 
proper review and is in violation of M.G.L. 93A and other Laws. However, as an 
Individual and as an Officer of the USPTO, Dr. Palabrica [and his so-far 
unaccountable and unnamed supervisors] have total responsibility for removing pro 
se submitted Evidence. That said Evidence involves previous document removal 
suggests utter contempt of the law and the rules and due process by Dr. Palabrica and 
his Supervisor(s). 

263. Instead of substantively responding to Applicant's Communication to the 
Examiner dated 12/2/2011 as is reasonably expected, the Examiner repeated exactly 
the same sentences in his FINAL Communication as the previous one, by simply 
ignoring every single one of the applicant's responses and removing the pro se 
Applicant's submitted Evidence. The Examiner's failure to act according to his 
expected duty while, in such a hostile manner, repeating exactly the same question at 
FINAL after ignoring the applicant's response is egregious. 

264. The Examiner's failure to act according to his expected duty, after receipt of 
Applicant's Communication to the Examiner dated 12/2/2011, as is reasonably 
expected, is dereliction of duty and avoidance of due process, and has the appearance 
of impropriety. 

265. The Examiner has thrown out applicant's Evidence using deceptive practices. 

266. The Examiner's destruction/removal of some of the Evidence is in the place 
of addressing said Evidence, egregious, and against federal law, common custom, 
and the US Constitution. So far there has been no accountability of the Examiner, 
and no transparency of who condoned his unprincipled, behavior described above, 
and below. 
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267. The Examiner's failure to act according to his expected duty, with the 
Examiner removing Documents, is avoidance of due process and discrimination, at 
best. * 

268. TKe Examiner's failure to act according to his expected duty^ repeating 
exactly the same question at FINAL after ignoring the applicant's previous 
substantive complete response, with the Examiner removing Documents, is 
obstruction of justice - and is abhorrent to justice and to the taxpaying public that 
pays the Examiner to process and not to systematically ignore the applicant's 
response. 

269. The Examiner's failure to act according to his expected duty, has the 
appearance of impropriety. 

270. Corroborating the above, regarding Serial no. 07/ 760,970 Filed: 
09/17/1991, on December 5, 2011, Appellant sent a pro se APPLICANT'S 
PETITION to the COMMISSIONER pursuant to 37 C.F.R. 1.181, because of an 
egregious "Letter" by Mr. Knight falsely, and deceptively, purporting '970 was 
abandoned. In fact, this statement in the "Letter" is completely untrue. First, the 
postal card, indicating receipt by the USPTO [Exhibit "B"] reveals a complete and 
proper reply that was ignored. The USPTO failed to document the submitted 
Exhibits. The Applicant filed a complete and proper reply to the final Office action 
mailed September 2, 1993. The USPTO failed to record it. This is attached in its 
entirety as Exhibit E0. 

27 1 . Therefore, statements by Mr. Knight in his "Letter" are false, and a violation 
of 18 U.S.C.§1001. They disagree with the actual record. Pursuant to 35 U.S.C. 
120, Applicant "filed before the patenting or abandonment of or termination of 
proceedings on the first application" and then Applicant, filed for each "application 
similarly entitled to the benefit of the, filing date of the first application". 
Furthermore, each patent application contained "specific reference to the earlier filed 
application". Therefore, Applicant complied with 35 U.S.C. 120. There was no 
abandonment. 
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UNDISPUTED FACT: THE Examiner Has FAILED HiS DUTY 

272. The Applicant undertook the full burden coming forward with Evidence as 
required [In re Oetiker, 977 F.2d at 1445, 24 USPQ2d at 1444]: " 

Significant, detailed, precise, specific, substantive arguments and Evidence of 
record was submitted by the Applicant to show that the Examiner was incorrect, and 
to support that the invention does operate as indicated with Applicant. 

273. Said Evidence demonstrated that DTRA disagrees with the Examiner. Said 
Evidence demonstrated that the US Navy disagrees with the Examiner. Said 
Evidence demonstrated that thousands of scientists disagree with the Examiner. The 
Examiner and his supervisor know this. 

274. Said Evidence does create the "burden shift ... to provide rebuttal evidence 
sufficient to convince such a person of the invention's asserted utility" [In re Brana 
[51 F.3d at 1566, 34 USPQ2d at 1441]. ' 

275. The burden was on the Examiner who failed to respond. The Examiner has 
been essentially and substantively unresponsive to Applicant's arguments, saying the 
identical same things which are inaccurate, untrue, as they completely ignore the 
relevant unrebutted Declarations and Exhibits; Evidence which has been corruptly 
and wrongly ignored and then destroyed/removed/blackened out by Dr. Ricardo 
Palabrica. 

276. The Examiner's action are negligent after the Applicant did responid in full 
supplying Evidence because the rejection for putative "lack of operability" or 
"enablement" under 35 U.S.C. §1 12, ^1 and "lack of utility" under 35 U.S.C. §101 
has only been wrongly made by ignoring the original specification and claims, by 
ignoring the timely-submitted unrebutted Declarations, by ignoring scores of 
Exhibits and references, and by ignoring the Office's own rules, and by the Examiner 
Palabrica removing/destroying/blackening out submitted Evidence. 

277. The Examiner's action are negligent after the Applicant did respond in full 
supplying Evidence because the Office has failed to present its own prima facie case 
of unpatentability. 

278. The Examiner has not shown either legal foundation or followed the normal 
standards of review. The Examiner's actions and behavior do not comport with any 
notion of fair play or justice. 
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UNDISPUTED FACT: THE OFFICE FAILED ITS DUTY 

279. The rejection for putative "lack of operability" or "enablement" under 35 
U.S.C. §112, Tfl and "lack of utility" under 35 U.S.C. §101 has only been made by 
ignoring the original specification and claims, by ignoring the timely-submitted 
unrebutted Declarations, by ignoring scores of Exhibits and references, and by 
ignoring the Office's own rules, and thus by the Office having created an arbitrary 
two-tier "standard of review" for patentability. 

280. The rejection is an abuse of the Applicant. The Office has planned a prioi to 
not grant "the right to exclude others from making, using, or selling the invention 
throughout the United States," for a period of 17 years [35 U.S.C. 154], Attention is 
directed to the US Patent Office's own records, uncovered by Honorable Judge 
Moore, confer "IN THE MATTER OF ARBITRATION Between Patent Office 
Professional Association FMCS Case No. 00-01666, US Department of Commerce, 
Patent and Trademark Office (2005). Robert T. Moore, Arbitrator, U£ Department of 
Commerce, Patent and Trademark Office, stated, 

"Seemingly lost on those with control over slicing the government pie who are 
persuaded by the relentless drumbeat of the Parks and Zimmermans, is that 
those questing for "free energy,', 1 whether through cold fusion or by way of 
some other "emer-ging technology," may be similar to the alchemists of 
centuries back who never turned base metals into gold, but were the 
forerunners of modern chemistry, got the Periodic Table of Elements off to a 
start, and among all things, discovered how to, duplicate Asian porcelain which 
at the time was worth more than its weight in gold. So too, those in pursuit of 
"free energy" could well spinoff useful ad-vances in knowledge while failing to 
achieve their "holy grail. .... I was struck by the discomfort of Mr. Godici as 
he struggled to explain why the blanket exclusion of cold fusion remains in 
effect when during the intervening 16 years since its adoption, certainly some 
better understandings and approaches to cold fusion arid its related 
technologies must have occurred which, ordinarily and but for the ban, would 
meet the new and useful criteria for a patent, or constitute what I'll call, a 
"non-obvious improvement of existing technology." ... "None of Mr. Godici's 
answers was totally satisfactory, and the urge, not well restrained, to say, if 
not scream: Hold it a minute! Isn't time to go back to the 'earlier days of the 
PTO when inventors had to produce working models of their devices?" 

"(There is a) prevailing policy of the PTO. Currently, patent applications for 
alternative or non-conven tional sources of nuclear fusion energy, including 
cold fusion, are routed to (Examiner's Group Art).' This routing has been 
going on for more than 16 years pursuant to i June 5; 1989 memo to all Group 
Directors with the subject; Cold Fusion Applications. ItVeadS: 

'Although the media attention relating tb cold fusion has diminished, we are just 
now beginning to see a large number of applications relating to this subject. 
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Although we are attempting to identify all of these applica-tions in the 
pre-examination screening process, there is the possibility that a few 
applications may slip through without being identified. ' Please have your 
examiners be on the look out for any application that may relate to cold 

fusion If brie of . your examiners should! receive an application related to 

cold fusion, he or she should check to make sure the words "COLD FUSION" 
are stamped on the file jvrapper. If not, the application should be referred to 
Licensing and Review [ ] for marking. Also, any action on one of these 
applications should be routed through the Group 220 Director's Office and the 
Office of the Assistant Commissioner for Patents prior to mailing." 

"The Agency's witnesses avoided directly answering the question of what explicit 
instructions were given Mr. Behrend and other examiners in the "fusion" 
group on how to handle applications for cold fusion patents. However, their 
testi-mony and de-meanor when ques-tioned were clear enough. Figuratively 
speaking, (they have) a "rejected" stamp he wields on patent applications 
which claim to achieve cold fusion. That is, whether well founded or not, the 
PTO has a bias against the concept and theories of cold fusion. .... the PTO 
considers cold fusion to be "inoperable technology." 

[IN THE MATTER OF ARBITRATION Between Patent Office Professional 

Association FMCS Case No. 00-01666, 2005, Robert J. Moore, Arbitrator, US 
Department of Commerce, Patent and Trademark Office, Decision AND AWARD 
ON THE MERITS] ' ' : : " 

281. Confirming this, the SAWS Memorandum, dated March 27, 2006, confirms 
the conspiracy against the America Constitution, against the will of the American 
Congress, and .fonned secretly by some in the . US^ P absolutely 
positively insure that the American people never maximize their likelihood of energy 
production and security. The SAWS memo proves that a policy of 'flagging' exists. 
The discrimination and abuse of the Applicant, now Appellant, is a result of this 
illegal, sadistic plan which continued after the 911 Attacks against the United States 
of America, eyeri when energy was involved, and even after the Board of Patent 
Appeal made this US patent application (the above-entitled action) "SPECIAL". 

IMPLICATION #1: The Applicant was never told. Therefore these improper 
actions, including discrimination and false statements on federal documents, by the 
Examiners has the appearance of impropriety. 

IMPLICATION #2: America and Americans do not benefit from such 
discrimination and false statements on federal documents. Instead, the Examiners 
and their Supervisors appear to have withheld another proven ultraclean, incredibly 
efficient energy source to essentially give overt aid and comfort to enemies of the 
United States. 



165 



Final Arguments: THE PATENT SHOULD BE ISSUED 

282, Every single misstatement, disingenuous comment and misleading 
statement made by the Examiner in the FINAL, has been properly addressed and 
completely rebutted. These are detailed in Applicant's previous response to the 
Office, dated 12/2/201 1. However, the Examiner destroyed Evidence and ignored the 
timely-submitted Responses and arguments. 

283. As factual matters, operability and utility are decided by Declarations and 
peer-reviewed publications (representing those 'skilled-in-the-art'). Therefore, the 
Applicant has submitted: 

#1) Declarations from scientists of ordinary skill-in-the-art Said evidence shows 
that the Office's position is in error. 

#2) The published peer-reviewed scientific articles. They refute the Office, 
especially Swartz, 1994, "Catastrophic Active Medium Hypothesis of Cold Fusion", 
4, "Proceedings: "Fourth International Conference on Cold Fusion" sponsored by 
EPRI and the Office of Naval Research, and Swartz (1998), Improved Electrolytic 
Reactor Performance Using p-Notch System Operation and Gold Anodes, 
Transactions of the American Nuclear Association, Nashville, Tenn 1998 Meeting, 
(ISSN:0003-018X publisher LaGrange; 111) 78, 84-85, Swartz. (1997), Fusion 
Technology, 31, 63-74. These are augmented by Swartz, M.R. "Survey of the 
Observed Excess Energy and Emissions In Lattice Assisted Nuclear Reactions", 
Journal of Scientific Exploration, 23, 4, 419-436 (2009), Swartz, M., "Excess Heat 
from Low Electrical Conductivity Heavy Water Spiral- Wound Pd/D20/Pt and 
Pd/D20-PdC12/Pt Devices", Condensed Matter Nuclear Science, Proceedings of 
ICCF-10, eds. Peter L. Hagelstein, Scott, R. Chubb, World Scientific Publishing, NJ, 
ISBN 981-256-564-6, Pages 29-44; 45-54^ and 213-226 (2006), Swartz, 1998, 
Improved Electrolytic Reactor Performance Using p-Notch System Operation and 
Gold Anodes, Transactions of the American Nuclear Association, Nashville, Temi 
1998 Meeting, (ISSN:0p03-0i 8X publisher LaGrange, 111) 78, 84-85 and Swartz(97) 
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Either #1 or #2 are sufficient to demonstrate that the specification provides an 
adequately written description of the subject matter, including how to operate the 
invention, and claimed the invention so that an artisan, ■ or those skilled-in-the-art, 
could practice it without undue . experimentation: Either #1 or #2 prove that 
enablement, utility, and validation. Together, #1 and #2 have been submitted and 
Applicant submits that these together corroborate enablement of the present 
invention both de facto and de jure. As such, the Declarations and peer-reviewed 
publications confirm that the Applicant's original specification and claims taught the 
subject matter defined by each of the rejected Claims including how his apparatus 
and method works, set forth the best mode contemplated, distinctly pointed out and 
claimed the subject matter which constitutes the invention, wrote an adequate 
enabling disclosure, and thus complied and conformed with 35U.S.C.§1 12, first 
paragraph, of the Patent Act. 

284. In Applicant's Communication to the Examiner dated 12/3/2002, the 
Applicant has specified exactly how he demonstrated that he has described in his 
application how the above-entitled invention works and is useful. 

285. In Applicant's , Communication to the Examiner dated 12/3/2002, the 
Applicant has specified exactly how he provided a description which will allow 
others to build an apparatus^hat works, and will deliver said useful result. 

286. In Applicant's Communication to the Examiner dated 12/3/2002, the 
Applicant specified exactly how he characterized the above-entitled invention in 
claims which are clear and which avoids describing anything previously described in 
the prior art. 

287. In Applicant's Communication to the Examiner dated 12/3/2002, the 
Applicant provided Evidence in the form of publications that rebut the Office. They 
have been ignored by the Examiner. They were submitted and some listings have 
been ignored and/or removed from the Forms 1440 with no substantive reason. 
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288. In Applicant's Communication to the Examiner dated 12/3/2002, the 
Applicant provided Evidence in the form of Declarations which rebut the Office. 
They have been ignored by the Examiner. They were submitted and some listings 
have been ignored and/or removed from the Forms 1440 with no substantive reason. 

289. Applicant has made a documented prima facie case with specific and 
substantial credible utility, and has given open demonstrations at the Massachusetts 
Institute of Technology on this matter, and oral reports to the US Navy and DTRA 
and other agencies, whose memoranda and documentation has been shared with the 
Office. The Examiner, Dr. Ricardo Palabrica, dismisses it all (reasons unclear, 
agenda unclear). 

290. The Examiner's opinion - that the written description fails to illuminate a 
credible utility - has only been made by not reading on the claims of this patent 
regarding a monitored vibrating electrode, and by either dismissing the Declarations 
as opinion or ignoring them altogether. The PTO may establish a reason to doubt an 
invention's asserted utility only when the written description "suggests] an 
inherently unbelievable undertaking or involve[s] implausible scientific principles." 
Brana, 51 F.3'd at 1566, 34 USPQ2d at 1441; see also In re Eltgroth, 419 F.2d 918, 
164 USPQ 221 (CCPA 1970)). Here, the Declarations demonstrate the PTO is 
wrong in their opinion. 

291. The Examiner cannot make this type of rejection, unless he has reason to 
doubt the objective truth of the statements contained in the written description 
[Brana, 51 F.3d at 1566, 34 USPQ2d at 1441 ("[T]he PTO has the initial burden of 
challenging a presumptively correct assertion of utility in the disclosure. Only after 
the PTO provides evidence showing that one of ordinary , skill in the art would 
reasonably doubt the asserted utility does the burden shift to the applicant to provide 
rebuttal evidence sufficient to convince such a person of the invention's asserted 
utility."); In re Marzocchi, 439 R2d 220, 223, 169 USPQ 367, 369 (CCPA 1971) 
("[A] specification disclosure which contains a teaching of the manner and process of 
making and using the invention in terms which correspond in scope to those used in 
describing and defining the subject matter sought to be patented must be taken as in 
compliance with the enabling requirement of the first paragraph of §1 12 unless there 
is reason to doubt the objective truth of the statements contained therein which must 
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be relied on for enabling support."). In this case, given the submitted [and received] 
Declarations, reason never existed doubting the objective truth of the statements 
relied on for enabling support. Therefore no basis exists for a rejection under either 
section 112, ^[1 for lack of enablement as a result of "the specification's ... failure to 
disclose adequately to one ordinarily skilled-in-the-aii 'how to use 1 the invention 
without undue experimentation," or section 101 for ladt of utility "when there is a 
complete absence of data supporting the statements which set forth the desired results 
of the claimed invention." [Environtech Corp. v.Al George, Inc., 730 F.2d 753, 762, 
221 USPQ 473, 480 (Fed. Cir. 1984); also In re Brana, 51 F.3d 1560, 1564 n.12, 34 
USPQ2d 1436, 1439 n.12 (Fed. Cir. 1995)]. 

292. The Examiner's rejection is factually wrong as the rejection's statements are 
directly contradicted by substantive evidence already in the record including 
unrebutted Declarations, and over 140 pounds of exhibits from '457 (hereby also 
attached for the convenience of the Examiner and the Bpard which fully addressed all 
matters criticized by the Office previously sent to the USPTO (and the Applicant has 
the postal stamps of the USPTO to prove it). These have probative value. Nothing 
has been presented which differs or rebuts the Declarations. 

293. The Examiner's rejection ignores that there is Obligation by the Office to 
assume that Petitioner's .Declarants' unrebutted assertions -made before the Appeal- 
are true [Lewis v. Bours, 119 Wn.2d 667, 670, 1 992] . 

294. Thus, the Examiner's rejection ignores the reasoning of Ex parte Porter 
because the rejection is inconsistent with unrebutted Declarations which did fully 
address all matters criticized by the Office and which were supplied in the 
expectation that they would be read, examined, and, carefully considered. 

Thus, the Examiner's rejection ignores the reasoning of Ex parte Gray [10 
USPQ2d 1922, 1928 (Bd. Pat. App. & Inter. 1989)] because there is solid evidence 
of operability. and utility, beyond the detailed specification, in the form of 
corroboratory expert testimony including said unrebutted Declarations. 
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Thus, the Examiner's rejection ignores the reasoning of In re Morris [127 F.3d 
1048, 1053-56, 44 USPQ2d 1023, 1027-30 (Fed. Cir. 1997)] because the 
interpretation of operability and utility is predicated upon that which one who is 
skilled- in-the-art would reach. 

The patent should be granted for any of several reasons, including failure of 
the Office to comply with the authority of Article I, Section 8, Clause 8. 

295. This invention, itself, may initially appear to be de minimis because it 
involves a solution to the long-standing problem of controlling products from 
hydrogen loaded metals by using a two-stage method which involves a first stage of 
electrode loading, and then, a second stage of sudden rapid ("catastrophic 1 ') flow of 
hydrogen within the metal. 

However, it is of great and compelling importance when measured by either the 
particular constitutional mandate of Art. I, §8, cl. 8 or the number of people 
dependent upon energy monitoring, efficiency and utilization, and alternative .energy 
sources. Congress has spoken to "encourage progress" [DIAMOND v. 
CHAKRABARTY] and to encourage ingenuity [447 U.S. 303, 309] and has 
performed its constitutional role in defining patentable statutory subject matter to 
include "anything under the sun that is made by man." There is no doubt that would 
include inventions involving energy efficiency and energy and material monitoring 
within the meaning of the statute. The facts here show the Applicant (and Appellant 
in f 457) DID demonstrate operability and utility of the present invention. 

The original specification and claims complied and conformed with the 
requirements of 35 U.S.C. §112, first paragraph, 35 U.S.C.§lp3 and 35 U.S.C§101 
of the Patent Act. The Examiner has produced no evidence to the contrary pertaining 
to the original specification and claims. Therefore, the Office has not acted 
following Congress lead as authorized by Art! I, §8, cl. 8. 
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II 

The patent should be granted because, as the Affiants and Amici Curiae 
declare, the Applicabnt has fully conformed with, and satisfied, the 
requirements of §101 of the Patent Act and met at least one (1) stated objective 
[Standard Oil Co. (Indiana) v. Montedison, S.P.A., 664 F.2d 356, 375, 212 USPQ 
327, 344 (3rd Cir. 1981), cert, denied, 456 U.S. 915, 102 S.Ct. 1769, 72 L.Ed.2d 
174 (1982); E.I. du Pont de Nemours & Co. v.Berkley & Co.,620F.2dl247,1258 
n.10,1260 nl7,205 USPQl,8nlO,10n.l7(8th Cir.1980); Krantz and Croix v.Olin, 
148 USPQ 659, 661-62 (CCPA 1966); Chisum on Patents, 4.04[4] [1983]; 
RAYTHEON COMPANY v. ROPER CORPORATION, U.S.C.A., Federal 
Circuit, 1983, 724 F.2d 951, 220 USPQ 592]. 

296. The original specification and claims teach a solution to the long-standing 
problem of controlling a two-stage method which involves a first stage of electrode 
loading, and then, a second stage of sudden rapid ("catastrophic") flow of hydrogen 
within the metal. Applicant taught in the original specification and claims how his 
apparatus works and claimed the invention. 

■ . . : ' ' • . •: • HI:, . ,.i . ; :n, . ...,v.,. : 

The , patent should be granted because the Office has systematically ignored 
timely-submitted peer-reviewed proof of operability and enablement at the time 
ofthe initial filing [Swartz (97); A136]. 

297. The invention has been confirmed both in Declarations and the 
Peer-reviewed Publications, These include, but are not limited to, the following: 
Swartz, 1994, "Catastrophic Active Medium Hypothesis of Cold Fusion", 4, 
"Proceedings: "Fourth International Conference on Cold Fusion" sponsored by EPRI 
and the Office of Naval Research, Swartz (1998), Improved Electrolytic Reactor 
Performance Using p.-Notch System Operation and Gold Anodes, Transactions of the 
American Nuclear Association, Nashville, Tenn 1998 Meeting, (ISSN:0003-018X 
publisher LaGrange, 111) 78, 84-85, Swartz. (1997), Fusion Technology, 31, 63-74. 
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IV 

The patent should be granted because the Office has ignored both the 
standards of review and its own rules, including the standard of review which 
requires the Office to provide reason to doubt the objective truth of any of the 
Declarants* statements [Environtech Corp. v. Al George, Inc., 730 F.2d 753, 762, 
221 USPQ 473, 480 (Fed. Cir. 1984)]. 

298. The Decision does not comport with any notion of fair play or justice. The 
Office has not properly followed its own standards of review regarding patentability. 
The unwarranted rejections for putative "lack of operability" under 35 U.S.C. §112, 
|1 and "lack of utility" under 35 U.S.C. §101 has only been made by ignoring the 
original specification and claims, by misdescribing the invention, by ignoring the 
timely-submitted unrebutted Declarations, by ignoring scores of Exhibits and 
references, and by ignoring the Office's own rules, thus creating an arbitrary standard 
of review for patentability. The putative "indefiniteness" under 35 U.S.C. §1 12, ^2 
has only been made by ignoring the reasoning of several decisions already in the 
record, ignoring the Office's own rules, and what those who were skilled-in-the-art at 
the time the original specification and claims were filed have stated [In re Morris, 
96-1425 (Fed Cir, 18 Aug 1997)] in unrebutted Declarations [In re Marzocch (439 
F.2d 220, 223, 169 USPQ 367, 369 (CCPA 1 971 )L which were timeiy submitted as 
required [In re Oetiker, 977 F.2d 1443,. ]l445, 24 USPQ2d 1443, 1444 (Fed. Cir. 
1992)], and which fully addressed all matters criticized by the Office regarding 
matters of fact. The original specification and claims complied and conformed with 
the requirements of 35 U.S.C. §112, first paragraph, and 35 U.S.C. §101 of the Patent 
Act. The Examiner has produced no evidence to the contrary pertaining to the 
original specification and claims of the above entitled application. 

* ■•■ ^ --v. V , , .v.;. . 

The patent should be granted because the Office has disingenuously relied 
upon reference to art cut of a cloth other than the above-entitled specification 
and claims. Thus, the Office's position is weak which should dictate allowance 
of the present invention. ■ t 1 i \> \ Y; 
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299. By contrast, the present invention has si^iificant utility. Energy needs 
dominate the economy and welfare of humanity; Claims 1-10, 12-19,21 and 22 (all 
pending claims) clearly define subject matter of considerable utility, and Applicant 
has conformed with; the requirements of §101 of the Patent Act. Improving the 
activity of energy production has utility because it is convincing to one of ordinary 
skill in the art and Applicant has submitted several Declarations saying the teachings 
have utility as an invention to measure activity. The Examiner is entitled to his 
opinion but not to the Facts or to some presumed right to violate US law and the US 
Constitution in his attempt to subvert said Invention, its specification, subject matter, 
and claims which meets all said requirements. 

300. Appellant notes that the U.S. Supreme Court has ruled that any pro se 
litigant is entitled to less stringent standards [U.S. Rep volume 404, pages 520-521 
(72)]. / . 

301. The flawed, biased, discriminatory, antiscientific, rejection has inaccurate 
statements, has ignored the original specification and claims as it has focused on 
cloth cut of other art, and has ignored the supplied Declarations and a key reference 
proving enablement at the time of filing. Egregiously to the America public -if not a 
single member of the august Honorable Board of Patent Appeals- the 
Examiner-removed/ignored^lackenedout/hidfromtheBoard/redacted specifically 
those timely-submitted Declarations and credible peer-reviewed scientific 
publications which did refute the Office. These include the Declarations which also 
refute the Office and the peer-reviewed published papers which refute the Office, 
together proving validation both de jure and de facto. 

302. The Examiner has been shown to be wrong in his rejection of Claims 1-10, 
12-19,21 and 22 under 35 U.S.C. 101 because there is credible, well established 
utility. 

@Table Text@The Examiner has been shown to be wrong in his rejection of 
Claims 1-10,, 12-19,21 and 22 under 35 U.S.C. 112, first paragraph because there, is 
operability. 
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The Examiner has been shown to be wrong in his rejection of Claims 1-10, 
12-19,21 and 22 under 35 U.S.C. 112, second paragraph. 

The Examiner has been shown to be wrong in his rejection of the specification 
and Claims 1-10, 12-19,21 and 22 under 35 U.S.C. 112, first paragraph, as failing to 
comply with the enablement requirement 

The Examiner has been shown to be wrong in his rejection of the disclosure 
which is enabling. 

The Examiner has been shown to be wrong in his rejection that the ''Specification 
is objected to under 35 U.S.C. 112, first paragraph, for failing to provide a written 
description of the invention and for failing to adequately teach how to make and/or 
use the invention, i.e., for failing to provide an enabling disclosure." 

The Examiner has been shown to be wrong in his rejection of Claims 1-10, 12-19* 
21 and 22 under 35 U. S. C. 102(b) as being anticipated by Westfall (US 5,215,631), 
Claims 1, 2, 4, 5, 7, 10, 13, T5, 16 and 21 under 35 U.S.C. 102(b) as being 
anticipated by Kinsella et al.(US 3,682,806), and Claims 1-8 and 13-16 under35 
U.S.C. 102(b) as being anticipated by Patterson (US 5,31 8,675) or Patterson (US 
5,372,688). 

303. Thus, the Applicant respectfully requests that reconsideration and reversal 
of the Examiner's rejections, and allowance of all claims because the rejection has 
inaccurate statements, has ignored the original specification and claims as it has 
focused on cloth cut of other art, has ignored most of the supplied Declarations and a 
key reference proving enablement at the time of filing. Simply put, all claims do not 
honestly suffer from any justified rejection at this time, and should be allowed to 
mature into a patent. 
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WHEREFORE for the above reasons, including submitted Declarations and the 
peer-reviewed published papers proving validation both de jure and de facto, the 
Applicant respectfully requests reconsideration and reversal of Claims 1-10, 12-19, 
21 and 22 are rejected under 35 U. S. C. 102(b) as being anticipated by Westfall (US 
5,215,631), Claims 1, 2, 4, 5, 7, 10, 13, 15, 16 and 21 are rejected under 35 U.S.C. 
102(b) as being anticipated by Kinsella et al.(US 3,682,806), Claims 1-8 and 13-16 
are rejected under35 U.S.C. 102(b) as being anticipated by Patterson (US 5,31 8,675) 
or Patterson (US 5,372,688), and all Claims 1-10, 12-19, 21, and 22 rejected under 
35 U.S.C. 112, 1st and second paragraph and 35 U.S.C. 101 by the Examiner, based 
upon flawed reference to other art ("FP" or "F+P") rather then the present invention, 
as is just and reasonable. 

The Applicant respectfully requests that reconsideration and reversal of the 
Examiner's rejections, and allowance of Claims 1-10, 12-19,21 and 22 (all claims). It 
has been aptly demonstrated, that the Applicant taught in the original specification 
and claims how his apparatus works and claimed the invention which solves a 
long-standing problem of controlling products from hydrogen loaded metals by using 
a two-stage method which involves a first stage of electrode loading, and then, a 
second stage of sudden rapid ("catastrophic 1 ') flow of hydrogen within the metal. ; 



Respectfully submitted, 




Mitchell Swartz, Set), MD, Appellant, pro se 

Weston, MA 02493 



CERTIFICATE OF MAILING [37 CFR 1.8(a)] 

: ' ' • ' v " Vl * v July 25, 2012 

To Whom it Does Concern:. . , • 

I hereby certify that this correspondence will be deposited with the United States 
Postal Service by First Class Mail, postage prepaid, in an envelope addressed to 

"Office of ..the Clerk , ;.. v 

Board of Patent Appeals and Interferences 

Box Appeal 

Alexandria, VA 223 13-1450" on the date below. 
Thank you. y/zr/uh* 
V Sincerely, jfc : • ' v ' ' ' . • • 
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APPENDIX "A" 

A PROCESS FOR CHANGING THE OUTPUT 
OF A HYDROGEN LOADED MATERIAL 



1. In a process for producing a product using a material which is 
electrochemically loaded with an isotopic fuel, a method of controlling the loading 
which includes in combination: 

loading said isotopic fuel into said material, 

then providing means for producing a change in the quantity of said isotopic fuel 
within said material, 

creating thereby a catastrophic diffusion flux of said isotopic fuel within said 
material, . 

providing a diffusion barrier to said* diffusion flux of said isotopic fuel within said 
material, 

means thereby producing said product. 

2. A method as in claim 1 wherein said material is a member of the group 
consisting of palladium, Groups IVb, Vb, and rare earth elements. 

3. A method as in claim 1 wherein said loaded isotopic fuel is a member of the* 
group consisting of deuterium or deuterons. 

4. In a process using an isotopic fuel loaded into a material, a two-stage method 
for controlling the loading which includes in combination: 

loading said isotopic fuel into said material, 
then prpviding means for producing a change in the quantity of said isotopic fuel 
within said material, 

creating thereby a catastrophic diffusion flux of said isotopic fuel within said 
material. 

5. (amended) A method as in claim 4 wherein said loaded material is a member of 
the group consisting of palladium, Groups iVb, Vb, and rare earth elements. 
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6. A method as in claim 4 wherein loaded isotopic fuel is a member of the group 
consisting of deuterium or deuterons. 

7. A method as in claim 4, where the material is loaded eleetrochemically . 

8. A method as in claim 4, where the said means to produce a change in the 
quantity of said isotopic fuel within said material is by a change in temperature of 
said material. 

9. A method as in claim 4, where the additional step is taken of obstructing the 
diffusion flux of said fuel by a diffusion barrier located within said material. 

10. A method as in claim 4, where the additional step is taken of removing said 
product produced. 

11. (cancelled without prejudice) A method as in claim 10 wherein said product is 
heat and said means of removing heat utilizes a member of the group of high thermal 
conducting devices, including a thermal pipe, a diamond filament, and a polymer 
filled with diamonds. 

12. A method as in claim 10 wherein said means of removing said product utilizes 
an applied spatially inhomogeneous magnetic field. 

13. An apparatus to produce a product using a material loaded with an isotopic 
fuel, which includes in combination: 

means to load said isotopic fuel into said material, 

means to produce a change in the quantity of said isotopic fuel within said 
material, 

means to produce a catastrophic diffusion flux of said isotopic fuel within said 
material, 

means thereby to produce said product. 
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14. An apparatus as in claim 13 wherein the isotopic fuel is a member of the 
group consisting of deuterium or deuterons. 

15. An apparatus as in claim 13 wherein said said material is a member of the 
group consisting of palladium, Groups IVb, Vb, and rare earth elements. 

16. An apparatus as in claim 13 wherein said means to load said isotopic fuel into 
said material is electrochemical. 

17. An apparatus as in claim 13 wherein additional means are provided to 
obstruct the diffusion flux of said isotopic fuel by a diffusion barrier located within 
said material. 

18. An apparatus as in claim 17 wherein said diffusion barriers are multiple and 
are arranged as alternating layers of diffusion barriers. 

19. An apparatus as in claim 13 wherein the means produce a change in the 
quantity of said isotopic fuel within said material is by a change in temperature. 

20. (cancelled without prejudice) An apparatus as in claim 13 which includes a 
high modulus incompressible structural barrier surrounding said material filled with 
said isotopic fuel. 

21. A method as in claim 1, where the additional step is taken of removing said 
product produced. 

22. A method as in claim 21 wherein said means of removing said product utilizes 
an applied spatially inhomogeneous magnetic field. 
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APPENDIX "C" 

BACKGROUND: Examiner's Errors Regarding Lattice Assisted Nuclear 

(and other) Reactions (i.e. Cold Fusion) 

Fact 16 -LANR, LENR, CF, CMNS Is Real and Now Science and Technology 

1. DTRA disagrees with the Examiner. DARPA disagrees with the Examiner. 
The US Navy disagrees with the Examiner. Thousands of scientists disagree with the 
Examiner. The Examiner and his supervisor know this. 

The literature supports the "existence" of the "cold fusion" effect(s). The 
Examiner and his supervisor know this. 

2. The subject of cold fusion (LANR, LENR, CMNS, by whatever acronym for 
lattice assisted nuclear fusion) has drawn a reaction historically similar to treating 
baldness which was once considered by the Office to also to be an inherently 
unbelievable undertaking. See In re Ferens, 417 F.2d 1072, 1074, 163 USPQ 609, 
611 (CCPA 1969); In re Oberwener, 115 F.2d 826,. 829, 47 USPQ 455, 458 (CCPA 
1940). Since then, treatments for baldness have gained acceptance with minoxidil 
and other materials now recognized as effective in treating baldness. The Office 
must eventually admit that, as in baldness control, the field discussed by the Office 
where the present invention can be used, does exist. Furthermore, corroborating that 
fact, the PTO has granted patents in this field, just as they are granted around the 
world. The continued discrimination against the Applicant is egregious. 

The Ahern Declaration states, 

"It is my professional as well as personal opinion that this field is real in spite of 
opinion of the Patent Office. The early lack of reproducibility combined with 
the unfortunate early claims of Pons and Fleischman have combined to 
dis-credit this entire area of investigation. 
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As the Hagelstein Declaration states, 

'The scientific results presented by Dr. Mitchell Swartz on his Phusor 
experiments, in which excess power and total energy is measured, looks very 
good. His results are competitive in terms of reproducibility and power gain 
with the best results obtained by other groups around the world. The 
reproducible en-ergy gains that he has reported are the highest so far reported 
by any group." 

The Ahern Declaration states, 

"I have known Mitchell Swartz since 1991. I would like to express my strong 
support for the work being conducted by Dr. Mitchell Swartz in the field of 
isotopic fuel loading of metal lattices and lattice assisted nuclear reactions. I 
believe his investigations are some of the most thorough and precise yet 
con-ducted in isotopic loading and lattice assisted nuclear reactions, and that 
the thermal effects he is observing are real and will ultimately be useful on a 
large scale." 

3. There is evidence that "lattice assisted nuclear reactiohs" [LANR] are real, and 
offer a. clean, efficient potential new source of energy production. Two decades of 
LANR R&D have confirmed excess heat production, and v other clearly nuclear 
phenomena, using electrolysis and other gas loading techniques. Requirements for 
success include incubation time, high loading of >90% PdDx, and other requisite 
conditions difficult to achieve. Several types of LANR now exist, as well as LANR 
metamaterials, and several typies of triggering and cbntf ot Methods: In LANR', excess 
heat and' heliym-4 are. the -usual products, but charged, p tritium, and the 

sequelae of neutrons : can^ be sometimes detected: Excess power gains up* to 
200-400%+' have been reported. Given the prevalence of the fuel, and the * incredible 
efficiency, LANR could be an important revolutionary technology. Lattice assisted 
nuclear reactions [LANR; refs. 1-44] enable deuterium fusion. It is incredibly clean 
and free of pollution, all toxic emissions, all carbon footprints, all greenhouse gases, 
and radioactivity, while obviating fossil fuel. The. deuterium js plentiful in the 
oceans. But the problem with this new technology is that the first published LANR 
reaction involved the 1989 . Pons-Fleischman (Drs. Martin Fleischmann 
(Southampton UK) and Stanley Pons (Utah); P-F) experiment which was , called 
"cold fusion" [1,2]. Before that, the term was originally introduced by Benjamin 
Franklin for . fulgurites, created by atmospheric lightning discharging into sand. 
Rather than agglomerating sand, LANR's core is quite different, involving a metal, 
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like palladium, . loaded fully with heavy hydrogen [45-51], obtained either from 
deuterons from heavy water or gaseous deuterium. . . 

4.. Cold fusion was superficially investigated in March, 1989. P-F announced that 
the "electrochemical experiments" they had conducted had produced more energy 
("excess energy") than could be accounted for, either by input energy or by available 
chemical reactions. They speculated that nuclear reactions were involved. Attention 
was directed to CF which savaged its messengers for global sensation and to benefit 
special interests. Was there a substantive basis for this attack? Fusion had not been 
explored, and was not known to occur, at low temperatures or in solids in a lattice. 
High energy theoretical physics never involved a lattice in the nuclear calculations. 
And yet, in favor of LANR, this was not the first time a lattice was involved with 
coupling to nuclear effects. Mossbauer effects [52-54] preceded cold fusion, as were 
other physics and engineering calculations which would eventually prove cold fusion 
is consistent with physics. Although the Mossbauer effect involves nuclear decay, it 
also shows a coherent momentum coupling to the lattice as a whole. The relevance to 
LANR is not the nuclear decay versus nuclear fusion, but the fact that the Mossbauer 
effect actually heralds one real existing case of nuclear lattice coupling. It is an 
example of a coherent linkage between the nuclei and electronic s-orbitals bathing 
them, coupling them to the entire solid state lattice. It' demonstrates that the lattice is 
important in this branch of nuclear physics and must be considered, even if it was not 
previously. 

5. Much peer-reviewed, and other, art is available in Fusion Technology [e.g. 
Swartz, 1998, Improved Electrolytic Reactor Performance Using p-Notch System 
Operation and Gold Anodes, Transactions of the American Nuclear Association, 
Nashville, Tenn 1998 Meeting, (ISSN:0003-018X publisher LaGrange, 111) 78, 
84-85, dispute the Office. The chief product of the cold fusion reaction(s) is excess 
heat, but other released particles have also been reported {including { tritium 
[Srinivasan, Current Science, 143 (1991); Storms, Fusion Technology, 17, 680 
(1990)], sparse neutrons [Gozzi, J. Fusion Energy, 9, 241 (1990); Menlove, J. Fusion 
Energy, 9, 495 (1990)], helium-4 [Bush, J. Electro. Chem.', 304, 271 (1991)], and 
possibly heavy elements [Matsumoto, Fusion technology, 20, 323 (1991)]}]. The 
following is up to date information. The Examiner is referred to the Applicant's 
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peer-reviewed article in the Journal of Scientific Exploration (Winter 2009, January 
2010), "Survey of the Observed Excess Energy and Emissions In Lattice Assisted 
Nuclear Reactions". 

6. Despite what the Examiner has purported, LA>IR is a real science, and heat is 
generated of significant use. The Examiner, the Board, and the court, are referred to: 

Cravens, Dennis, and Dennis Letts, "The Enabling Criteria of Electrochemical 
Heat: Beyond Reasonable Doubt", 71, Proc. ICCF-14, ISBN: 
978-0-578-06694-3, (2010). 

Celani, Francesco, P. Marini, V. Di Stefano, A. Spallone, M. Nakamura, E. 
Purchi, O. M. Calamai , V. Andreassi, E. Righi, G. Trenta, A. Marmigi, G. 
Cappuccio, D. Hampai, F. Todarello, U. Mastromatteo, A. Mancini, F. 
Falcioni, M. Marchesini, P. Di Biagio, U. Martini, P. G. Sona, F. Fontana, L. 
Gamberale and D. Garbelli, "Deuteron Electromigration in Thin Pd Wires 
Coated With Nano-Particles:Evidencefor Ultra-Fast Deuterium Loading and 
Anomalous, Large Thermal Effects", 385, Proc. ICCF-14, ISBN: 
978-0-578-06694-3, (2010). 

Dardik, L T. Zilov, H. Branover, A. EI-Boher, E. Greenspan, B. Khachaturov, V. 
Krakov, "Ultrasonically-Excited Electrolysis Experiments at Energetics 
Technologies", 106, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 

Swartz, M., G. Verner, "Dual Ohmic Controls Improve Understanding of 'Heat 
after Death"', Transactions American Nuclear Society, vol. 93, 
ISSN:0003-018X, 891-892 (2005). 

Swartz, M., 1996, "Possible Deuterium Production From Light water excess 
enthalpy experiments using Nickel Cathodes", Journal of New Energy, 3, 
68-80(1996) ; 

Swartz, M., G. Verner, "The Phusor®-type LANR Cathode is a Metamaterial 
Creating Deuteron Flux forExcess Power Gjiih", Proceedings of the 14th 
International Conference onCondensed Matter Nuclear Science and the 14th 
International Conference on Cold Fusion (ICCF-14), 10-15 August 2008, 
Washington, D.C. Editors :David J. Nagel and Michael E Melich, ISBN: 
978-0-578-06694-3,458,(2010). 

Swartz, M.R., "Metamaterial Shaped LANR-Cathodes Produce Deuteron Flux", 
Infinite Energy, (2010) 

Swartz, M.R., "Excess Power Gain using High Impedance and Codepositional 
LANR Devices Monitored by Calorimetry, Heat Flow, and Paired Stirling 
Engines", Proceedings of the 14th International Conference onCondensed 
Matter Nuclear Science and the 14th International Conference on Cold Fusion 
(ICCF-14), 10-15 August 2008, Washington, D.C. Editors:David J. Nagel and 
Michael E. Melich, ISBN: 978-0-578-06694-3, 123; (2010). 

Swartz, M.R., "Electrical Breakeven from LANR Phusor Device Systems: 
Relative Limitations ofThermal Loss in Feedback Loop", Proceedings of the 
14th International Conference onCondensed Matter Nuclear Science and the 
14th International Conference on Cold Fusion (ICCF-14), 10-15 August 200^; 
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Washington, D.C. Editors:David J. Nagel and Michael E. Melichj ISBN: 

978-0-578-06694-3, 689, (2010). 
Swartz, M, 1998, Improved Electrolytic Reactor PerformanceUsing p-Notch 

System Operation and Gold Anodes, Transactions of the American 

NuclearAssociation, Nashville, tenn 1998 Meeting, (ISSN:0003-018X 

publisher LaG range, 111) 78, 84-85 
Swartz. M., 1998, Patterns of Failure in Cold Fusion. Experiments, Proceedings of 

the 33RD Intersociety Engineering Conference on Energy Conversion, 

IECEC-98-I229, Colorado Springs, CO, August 2-6, 1998 
Swartz, M.R. "Survey of the Observed Excess Energy and Emissions In Lattice 

Assisted Nuclear Reactions", Journal of Scientific Exploration, 23, 4, 419-436 

(2009) 

Swartz, M.R., "Excess Heat and Electrical Characteristics of Type "B" 
Anode-Plate High Impedance Phusor-type LANR Devices", American 
Chemical Society, Salt Lake City, UT, Journal of Scientific Exploration, 23, 4, 
491-495 (2009) 

Swartz, M., 2002, G. Verner, A. Frank, "The Impact of Heavy Water (D20) on 
Nickel-Light Water Cold Fusion Systems", Proceedings of the 9th 
International Conference on Cold Fusion (Condensed Matter Nuclear 
Science), Beijing, China, Xing Z. Li, pages 335-342. May (2002). 

Swartz, M., G. Verner, "Excess Heat from Low Electrical Conductivity Heavy 
Water Spiral- Wound Pd/D20/Pt and Pd/D20-PdC12/Pt Devices", Condensed 
Matter Nuclear Science, Proceedings of ICCF-10, eds. Peter L; Hagelstein, 
Scott, R. Chubb, World Scientific Publishing, N J; ISBN 981-256-564-6, 29-44; 
45-54 (2006). : r 

Swartz, M, 1997, "Noise Measurement in cold fusion systems, journal of New 
Energy, 2, 2; 56-61; "Swartz; Mi 1996, "Definitions Of Power Amplification 
Factor", J New Energy, 2, 54-59 

Swartz. M., ; 1997, "Consistency of the Biphasic Nature 1 of Excess Enthalpy in 
Solid State Anomalous Phenomena' wiih the Quasi- 1-Dimehsidnal Model of 
Isotope Loading into a Material" Fusion Technology. 31,' 63-74 

Swartz. M., 1997, "Biphasic Behavior in Thermal Electrolytic Generators Using 
Nickel Cathodes". IECEC 1997 Proceedings, paper #97009 

Swartz. M., "Can a Pd/D20/Pt Device be Made Portable to Demonstrate the 
Optimal Operating Point?", Condensed Matter Nuclear Science, Proceedings 
of ICCF-10, eds. Peter L. Hagelstein, Scott, R. Chubb, World Scientific 
Publishing, NJ, ISBN 981-256-564-6, 29-44; 45-54 (2006). 

Swartz. M., 1997, "Codeposition Of Palladium And Deuterium", Fusion 
Technology, 32. 126-130 (1997) 

Swartz, M., "2007 Colloquium oh LANR at MlT", Infinite Energy, (2007). 

Swartz, M., "2009 Colloquium on LANR at MIT, Infinite Energy, 87, 50-52, 

'■ (2009). • " •• * ■ ■ ; ■ w • ••• ' • ■ ■ • 
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7. Despite what the Examiner has purported, LANR is a real science, and 

although the Examiner attempts to destroy this field with' his unsupported notions, 

work in the last several decades has revealed a significant new nuclear solid state 

optical quantum physics. The Examiner, the Board, and the court, are referred to 

Letts, Dennis and Peter Hagelstein, "Stimulation of Optical Phonons in 
Deuterated Palladium", 333, Proc. ICCF-14, ISBN: 978-0-578-06694-3, 
(2010). 

Tsuchiya, Ken-ichi , Aya Watanabe, Masao Ozaki and Shigeru Sasab, 
"Observation of Optical Phonon in Palladium Hydrides Using Raman 
Spectroscopy," 338, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 

Tian, L. H. Jin, B. J. Shen, Z. K. Weng and X. Lu, "Excess Heat Triggering by 
532 nm Laser in a D/Pd Gas-Loading System", 328, Proc. ICCF-14, ISBN: 
978-0-578-06694-3, (2010). 

Swartz, M.R., Gayle Verner, Alan Weinberg, "Non-Thermal Near-IR Emission 
from High Impedance and Codeposition LANRDevices", Proceedings of the 
14th International Conference onCondensed Matter Nuclear Science and the 
14th International Conference on Cold Fusion (ICCF-14), 10-15 August 2008, 
Washington, D C. Editors: David J. Nagel and Michael E. Melich, ISBN: 
978-0-578-06694-3, 343, (2010). : 

Swartz, M., 1997, "Phusons in Nuclear Reactions in Solids", Fusion Technology, 
31, 228-236 (March 1997) 

Swartz, M., P. Hagelstein, Optics and Quantum Electronics, MIT RLE 
Progress Report, 139: 1, 1-13 (1997). 

Swartz; M., G. Verner, "Photoinduced Excess Heat from Laser-Irradiated 
Electrically-Polarized Palladium Cathodes in D20", Condensed Matter 
Nuclear- ScienceV'Proc'TCCF-ld,-' PeW'li; Hagelstein, Scott Chubb, NJ, 
ISBN 981-256-564-6, 213-226 (2006). s r - 

Swartz. M., "Dances with Protons - FERROELECTRIC INSCRIPTIONS IN 
WATER/ICE RELEVANT TO COLD FUSION AND SOME ENERGY 
SYSTEMS", Infinite Energy, 44, (2002) ; 

8. Despite what the Examiner has purported, LANR is a real science, and : there 
are real nuclear products. The Examiner, the Board, and the court', are referred to: 

Karabut A. B. and E., A. Karabut, "Research into Spectra of X-ray Emission 
from Solid Cathode. Medium During andAfter High Current Glow Discharge 
Operation", 362, Proc: ICCF-14, ISBN: 978-0-578-06694-3, (2010). 

Oriani, R. A. "Reproducible Evidence for the Generation of a Nuclear Reaction 
DuringElectrolysis':, 250, Proc.; ICCF-14, ISBN: 978-0-578-06694-3, (2010). 

Stringham, Roger "Investigation of. Radiation Effects at Bubble Cavitation in 
Running Liquid"., 418, Proc, ICCF-14, ISBN: 978-0-578-06694-3, (2010). 

Szpak, S. , P. A. Mosier-Boss,, F. Gordon, J. Dea, J. Khim and L. .Forsley, 
!*SPA WAR Systems Center,TPacific Pd:D Co-Deposition Research: Overview 
of RefereedLENR Publications", 7.72, Proc. ; . ICCF.14, ISBN: 
978-0-578-06694-3, (2010). ,. ... 
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Jiang, Songsheng, Jinghuai Li, Ming He, Shaoyong Wu, Jianqing Wang, 
Hongtao Zhang, Shunhe Yao, Yonggang Zhao and Chen Wang, "New Results 
of Charged Particles Released From Deuterium-Loaded Metal at 
LowTemperature", 299, Proc. ICCF-14* ISBN: 978-0-578-06694-3, (2010). 

Szpak, P. A. Mosier-Boss, F. Gordon, J. Dea, M/ Milesy J. Khim and L. Forsley, 
"LENR Research using 1 Co-Deposition"- 766, Proc. ICCF-14, ISBN: 
978-0-578-06694-3, (2010). 

Swartz, M.R., "Optimal Operating Point Manifolds in Active, Loaded Palladium 
Linked to ThreeDistinct Physical Regions", Proceedings of the 14th 
International Conference onCondensed Matter Nuclear Science and the 14th 
International Conference on Cold Fusion (ICCF-14), 10-15 August 2008, 
Washington, D.C. Editors:David J. Nagel and Michael E. Melich, ISBN: 
978-0-578-06694-3, 639, (2010). 

Swartz. M., "Three Physical Regions of Anomalous Activity in Deuterided 
Palladium", Infinite Energy, 14, Issue 61, 19-31 (2008). 

9. Despite what the Examiner has purported, LANR .is a real science, and there 
are several theories which ha ye moved this field ahead. The, .theories are NOT 
mutually exclusive, but handle different aspects Of a complex new methodology. 
The Examiner, the Board, and the court, are referred to:' : 

Takahashi, Akito "Dynamic Mechanism of TSC Condensation Motion", 663, 

Proc. ICCF-14, ISBN: 978-0-5.78-06694-3, (2010). ... , ; . , . 

Kasagi, J. "Screening Potential for, Nuclear Reactions in Condensed .Matter", 

318, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Hagelstein Peter L and I rf an U Chaudhary, ."Excitation Transfer. and v Energy 

Exchange Processes for. Modeling The Fleischmann-Pons Excess Heat Effect", 

579, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Scott R.- Chubb, "Resonant Electromagnet^Dynamics Explains the 
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from excess heat production (far above the input), very low level but measurable 



. ..... • • > 187 

emissions, thin films, and coupling to motors and electricity production systems. A 
few hundred credentialed scientists with diverse backgrounds continued to conduct 
careful experiments as they performed detailed data analyses using improved 
instrumentation, equipment, calibration, and controls. No single error or 
combination of errors on the part of all of the scientists can explain the developing 
results. They have been reported in over 3000 papers [55]. This paper will review a 
small, but worthwhile, fraction of the worldwide experimental work which saliently 
provides much compelling evidence that nuclear reactions can be assisted by a 
metallic lattice, PdDx. 
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energy* begin at high energy, in the excited state of Helium, which is obtained from 
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the first excited state, or one energetically located above it 3 all at least 20, million 
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magnitude and clearly not "low energy . as often (mis)claimed. As such, purported 
"low energy .nuclear reactions (LENR)' 1 are a misnomer, a paradoxical description of 
what is actually not observed. Furthermore, if these are low' energy reactions, why 
even bother? Fortunately, they are high energy reactions. 
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12. Today, LANR research involves electrolytic (with solution resistance ranging 
from convehtionalto 'high impedance 1 devices in the range of 200,000 ohms), gas 
loading, gas permeation, ion beam and glow discharge loading techniques and 
devices. They run in both open and closed systems, at pressures up to 10,000 psi, 
and driving motors, with on-line monitoring, redundant, high precision, 
time-resolved semiquantitative calorimetry. What has been learned? That LANR is 
real and generated in one of three different sites within the solid state, 
deuteron-loaded, metallic palladium lattice [42. Each location has its own, differing, 
rate of excess heat, tritium, and helium production and appears to be linked to a 
different group of optimal operating point [OOP] manifolds characterizing active 
LANR samples and devices [39-44], 

13. The fuel for LANR is the deuteron. It is driven into the metal by the applied 
electric field intensity or by gas pressure applied. In most cases, the product is an 
extraordinary amount of heat. Commensurate with the amount of excess heat is the 
"ash", usually de novo helium-4. The important point is that from those high energy 
levels of He4* made in LANR come the observed excess energies in those 
difficult-to-achieve loaded lattice conditions, under some conditions. These reactions 
are complex, and under some conditions, tritium and other emissions result. Some of 
the variety of regions involved both within, and upon, the metallic lattice is shown in 
Figure 1 [42]. Like hot fusion, the keys are containment, time, and density, but with 
flux substituted for temperature [43,44,37,1,56, for example]. This first key for 
LANR is that the PdDx alloy must be driven, usually electrically, to extremely high 
loading, until it is filled and almost bursting like a sponge with water. The electrode 
must accept and maintain high loading for excess heat (>90%), for a sufficient 
incubation time, up to several hundred hours. Why? Vacancies must drift into the 
bulk from the surface, slightly facilitated by the loading itself [7, 56, 57, 58]. 

14. The additional keys for LANR are that there must be integrity of the loaded 
alloy; a condition difficult to achieve, although it is circumvented to some degree by 
the codeposition methods, albeit with their limitations [7,5]. As the lattice loads, it 
swells. Too mych swelling yields irreversible failure, just like a swollen, burst, 
balloon. Another requirement is that deuteron flux must continue, . within and 
through the already highly loaded lattice. LANR success is rewarded by "excess 
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heat", which means that the energy producing reactions, have generated de novo 
helium into the lattice, (-1012 for every watt-second), and those conditions were 
adequate to enable energy transfer to the lattice! LANR success also means that 
significant energy (think, E=mc2 from the tiny difference between D2 and He4) is 
released rather than the low energy released by "burning" the deuterons into heavy 
water. There is more heat released than if the entire cathode were substituted for an 
equivalent quantity of TNT, but in this case it is safe, clean, and efficient. 

15. The LANR method which P-F first taught in March 1989 had problems, 
including inefficient reproducibility, and a requirement for very high loading with 
long incubation time. This created havoc for those inexperienced in metallurgy, 
electrochemistry and physics. Today, briefly, there are several types of LANR; 
conventional (F+P), two types of codeposition (JET Energy, SPA WAR), dual 
cathode (Arata) systems, and a variety of other loading systems. On one hand, 
development for high power has led to today's high electrical solution resistivity 
LANR systems (very low levels of electrolysis yield superior excess heat levels 
pioneered by JET Energy) and then LANR metamaterials (JET Energy; 59). 
Metamaterials use shapes engineered to control deuteron flux, even at equilibrium, 
and even after loading, such as shown in Figure 2. The Phusor® spiral cathode 
system, with its open helical cylindrical geometry, in a high electrical resistance 
solution, creates a unique and unusual electric field distribution [59]. There is an 
anomalous effect in those portions of the cathode closest to the anode. This results in 
both deuteron loading flux from the solution to the electrode, and intra-palladium 
deuteron flux [59]. 

This configuration is a new kind of Pd/D20/Pt and Pd/D20/Au engineered 
LANR structure with impressive energy gain and fairly good reproducibility [4, 7, 
10, 60]. These contain low paramagnetic content heavy water creating a unique, 
distinguishing electric field distribution quite different from customary wire-wire and 
plate-plate systems. LANR metamaterials, and high loading systems (included those 
explored by IENA, Energetics) and metallurgically engineered electrodes (NRL, 
SPA WAR, JET Energy) all point the way to high output powers and efficiencies. 
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16. On the other hand, codeposition LANR systems (see f 976) point the way to 
speedy onset for some of the reactions. Codeposition yields faster results without the 
prolonged incubation times. In codeposition systems, fresh Pd and D plate out 
together on the cathode. Highly expanded surfaces, nanoscale spherical nodules 
dominate on the growing surface. Cyclic voltammetry and galvanostatic pulsing 
experiments indicate, and excess heat measurements herald, that a high degree of 
deuterium loading (with an atomic ratio D/Pd>l) is obtained within seconds. The 
results to date indicate nuclear reactions which occur very near the surface of the 
electrode (within a few atomic layers). In the original JET Energy Pd/D codeposition 
process, working and counter electrodes are immersed in a solution of palladium 
solution with neither chloride nor lithium, deposited on palladium. In the SPA WAR 
Pd/D codeposition process, working and counter electrodes are immersed in a 
solution of palladium chloride and lithium chloride in deuterated water, deposited 
onto silver, gold, or copper. There are physical differences in the two types involving 
deep diffusion [5], where Pd is deposited either on palladium (like Dr. Swartz) or 
upon non-loading materials such as copper, gold, silver, or platinum (like 
SPAWAR). 

17. SPAWAR and JET have investigated the physical changes, the excess heat 
generation, hot spots with calibration showing near .and. far IR emission (Figure 3). 
JET Energy's and SPA WARS (near- apd medical IR imaging) have revealed that in 
LANR there are cathodic hot spots, and not just Joule heating in the solution (IR 
drop). The desired reactions producing excess energy yield localized hot spots 
(Szpak), The calibrated imaging of these localized hot spots, using an infrared 
camera, reveal non-thermal near-IR emissions correlated with excess heat (Swartz) in 
active LANR devices by in situ monitoring [ref. 11; Figure 3]. This discovered 
non-thermal IR (NT-NIR) is linked, and specific, to the presence of excess heat 
production and not their physical temperature. This confirms the Swartz- Vemer 
hypothesis that in LANR, unlike hot fusion, Bremsstrahlung emission, under 
increasingly lower temperatures, shifts from penetrating ionizing radiation toward 
skin-depth-locked infra-red radiation [61]. 



196 



18. In LANR, excess heat and helium4 are the usual products, but charged 
particles, tritium, and the sequelae of neutrons can be sometimes detected. Excess 
heat and helium production are the dominant reactions. Melvin Miles of China Lake 
with Johnson-Matthey Pd rods was the first to show the correlation of heat and 
helium-4 production. Arata and Zhang reported de novo He4 with LANR, including 
with Zr204/Pd powder exposed to deuterium gas, but not with hydrogen gas. Les 
Case (28; NH), using LANR with platinum group metals on carbon catalysts, 
reported He4 production from deuterium gas. As a result of these findings, but 
ignoring the impact of the lattice for the moment, the reaction is something like 

D + D — > He4 + ~ 22 MeV (lattice) 

19. Energy and momentum are conserved in LANR [63,62,49], and because of 
the unique relationship to the lattice, the helium generated is moving slowly, at low 
velocity, very unlike hot fusion (discussed below). The He4 which appears is 
retained in the cathode, until yery high temperatures (-850C). The peak energy is 
consistent with the relatively low energy, but penetrating, ionizing radiation. Miles 
(China Lake, USN) and M. Srinivasan (Bhabha Atomic Research Center, BARC) 
independently used dental x-ray films on the outside of his apparatus; they became 
fogged indicating low energy x-ray production. In rare conditions, tritium production 
has been seen. In India, M. Srinivasan from the (BARC) reported tritium in 1989. 
John Bockris (Texas A&M) reported tritium in bursts but the tritium was not 
accompanied by measurable heat, which he measured in other experiments. Szpak 
(SPA WAR) in open cells reported 3000 to 7000 atoms per second for a 24 hour 
period. Ed Storms (LANL) reported excess tritium in ten percent of his cells. 

20. Some experiments have detected very low number neutrons and charged 
particles with short range. M. Srinivasan (BARC) reported neutrons in 1989. As the 
current increased beyond 100 amperes, neutron signals, in bursts, resulted in six of 
11 cells. X.Z. Li (fsinghua U) first used CR-39 in his 1990 Pd gas loading 
experiments to detect energetic charged particles [64]. CR-39 is a polyailydiglycol 
carbonate polymer, yidely used as a time-integrating, solid state, nuclear track 
detector. Larry Forsley (JWK International) and Mosier-Boss (SPA WAR) have 
reported D-D and D-T possible reaction pathway s capable of generating the observed 



charged particles, neutrons, etc. Their CR-39 tracks indicate possible neutron 
interactions, including carbon shattering. Some tracks herald D-D and DT reactions. 
Etching suggests uniformity in the 2-8 Me V range. The triple tracks, found in -5-10 
of their experiments, indicate energetic neutrons having shattered a carbon atom. 
Also observed in LANR systems are post LANR mini-explosions, ionizing radiation, 
and neutron production, and tritium production. These observations of significant 
quantities of high energy charged particles, and emissions, in LANR systems, 
suggests that there is accumulating, near overwhelming, evidence that nuclear 
reactions in, and assisted by a lattice, are initiated at low energies. 

21. P-F reported excess energies of 4 MJ (megajoules) in 80 hours. Similar 

amounts are seen in Figures 4 and 5. Several LANR devices show excess power 

gains from 25% to several times input electrical power, beyond the controls. High 

impedance LANR devices have shown power gains 200% to 400%, and one has 

yielded 8,000% power gain for a short time. JET Energy has shown that some 

electrodes, of specific shape, are metamaterials which produces excess heat of a 

superlative magnitude, successfully driving Stirling engines at the 1-19+ watt, level 

[3,4,6,7,39,40,41]. In 2003, JET demonstrated a working LANR high impedance 

PHUSOR-type LANR systems for five days at MIT at ICCF 10,. producing -230% 

excess energy at 1 to 2 watt level. Confer 

Affidavit-258-Hagelstein-2010.pdf, 
Affidavit-937-McKubre-AmicusBrief-2001.pdf, 
Affidavit-937-Rotegard-AmicusBrief-2001.pdf, * 
Affidavit-Hagelstein-2007.pdf, 
Affidavit-Mallove-FromtheFront-2603.pdf, 

Affidavit-mirarida-2003.pdf, ^ m 

Affidavit-NRLonSwartz-2006.pdf, 

LANRpub-LENR_DIA.pdf, 

Swartz- PdD20.pd£ * 
andSwartz-DualOhmicControlll-030.pdf, 

22. The most important point is that even if one were to replace the entire cathode 
with TNT, one would only get 1.2 KJ (kilojoules) on explosion. The excess energy 
observed with LANR is greater than any known chemical reaction. The second most 
important point is that the excess energy brings heat and changes wrought upon the 
electrode. SPA WAR, J WK, Stringham, E)ash and others have reported volcano 
looking pits in electrodes. These induced: pits are important for two reasons. First, 
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these features require a lot of local heat to produce the focal melting of the Pd, 
require substantial energy expenditure in order to form, again consistent with a 
nuclear source, not chemical. Second, SPA WAR [12, 20, 22, 23], Mitsubishi 
Industries (Japan) [37], George Miley [U of Illinois, 65], and others have shown 
elements appearing only at these unusual sites, which are consistent with nuclear, 
possibly even fission, products, some of which could not be extracted from cell 
components. 

23. Theories Involving Portions of LANR - It cannot be true that only one single 
"theory 1 ' will fit all the solid state, nuclear physics and requisite electrical 
engineering. They involve a complex non-linear, time-variant, system including an 
overloaded metal lattice, stirring with flux, and electrical currents involving both 
electrons and deuterons and their holes. In time, also formed are low dielectric 
constant layers appearing spontaneously in electrical series, (bubbles). There are 
second order applied fields. This is in addition to the electric fields, magnetic fields, 
and electromagnetic fields including optical, terahertz and other irradiations, which 
LANR experimentalists use, which result from the drifting electrons, deuterons, and 
their holes. The bottom line is that no one theory can ever cover it all. Instead, there 
are several, and they fit conventional physics quite well [31,44,56,58,62, 
63,69,70,71,72,73,74]. ... 

The quasi-one-dimensional (Q1D; 39-44) model of loading, based on continuum 
electromechanics, has led to the discoveries of optimal operating points and the key 
roles of D-flux, solution conductivity, and cathodic irradiation by laser in LANR 
systems. Recently, coupling this with Laplace's law has uncovered, the need for 
deuteron flux within the palladium in an already highly loaded (D/Pd) LANR system. 
The Q1D models most important insight is that the first order D-flux equation, with 
the substitution of the Einstein relation, shows that the ability to load D depends on 
the ratio of ordering energy, (the applied electric field) to thermal disorder (kB*T) 
minus what goes up into the gas. The latter is perhaps most important because it 
reveals why so many have failed to generate successful LANR, because the name 
"fusion by electrolysis" is a misnomer. 



24. How is fusion achieved? Are there 'expected products'? In hot fusion without 
a lattice, the kinetic energy of 23.8 MeV charged particles (alphas) yields ionizations, 
Pd knock-off atoms, low energy X-rays, and heat. Secondary neutrons [by 
D(alpha,n)] have a small cross-section. Most physicists are more aware of the 
ionization and X-ray production of D + D impact physics without a lattice. In this 
hotter fusion, the products are fast moving helium [23.8 MeV alpha-particles] which 
yield 22 keV Pd K shell X-rays and bremsstrahlung below ~4 keV. Conventional 
bremsstrahlung is ionizing penetrating radiation well-associated with hot fusion. In D 
+ D impact physics without a lattice, neutrons and charged particles (fast moving 
helium ions, alpha particles) are seen. 

In summary, in hot fusion, the production ratios are about 50% neutrons with 
He3, 50% tritium and a proton, and a tiny fraction (less than 1/1,000,000) as nuclear 
gamma rays. By incredible contrast, the production ratios observed for LANR 
reactions is mainly He4, and negligible He3 ; neutrons and gammas of very low 
energies. 

25. Historically, since 1989, cold fiision was ignored, along with the scientific 
facts, generally speaking. The basic truth is that the temperature of cold fusion, lattice 
and the nuclear isospin control which products are observed. The physics in LANR 
appears conventional, but band energies, lattice and isospin issues, and temperature 
dependences must be addressed. First, not all emission branches from the excited 
state of He4* are even spin-available. The gamma emission branch from the excited 
state of He4* is actually spin-forbidden for both hot and cold fusion [62,63]. 
However, at higher hot fusion temperatures the restriction is lifted slightly. This is 
consistent to what is seen for both hot and cold fusion. 

Second, the relative absence of neutron and hard gamma-ray penetrating radiation 
in cold fusion appears to be due to the lack of availability for two different, but 
thermally linked, reasons. The first thermally linked reason is that the only nuclear 
branches available are those whose, band gaps are surmountable by the available 
activation energy (limited by the ambient temperature and incident radiiation). The 
neutron emission branch is more than 1 MeV above the first excited state (He4*). 
Hot fusion has large activation energies available (it is 'hot'). LANR/CFis not. In 
LANR, given the actual much smaller amount of thermal energy, kB*T, available for 
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cold fusion (-1/25 eV), absence of adequate activation energy decisively means that 
that branch is NOT available, as it is for hot fusion! Neutrons are not observed, 
helium 4 production is in its stead. 

The second thermally linked reason is that in the analysis for LANR, with the 
explicit incorporation of temperature into the Bremsstrahlung equations, reveals that 
ionizing penetrating radiation by Bremsstrahlung is not expected at low temperature. 
The Bremsstrahlung shift (secondary to temperature and lattice availability) alters 
from what is expected at room temperature with the forward deposition of energy 
dropping by 18 orders of magnitude. Instead, at cold fusion temperatures, the 
penetrating ionizing radiation shifts to lower frequencies [to the near infrared (N-IR)] 
where the radiation is not longer ionizing, and where it is trapped in the palladium by 
the 'skin-depth 1 effect. In fact, this shift to near-IR was later observed (and reported) 
in LANR devices when they were operated at their OOP. The result is non-thermal 
near-IR emission [1 1]. 

26. It is the lattice which is key to the final products. It controls the de-excitations 
to produce He4 in the ground state if there is coupling to though phonons. In hot 
fusion, the lattice -and therefore the coupling- are not there. In LANR/CF, the fast 
moving He4 (as charged particles, alphas) are not seen because the phonons, each 
about 35-43 millieV, help the He4* state shed -20+ MeV to return to the He4 ground 
state [7, 71,57,38,58]. However, in a coherent lattice, if there are enough phonons Xo 
enable transfer in the nanoseconds required. Hence the "excess heat n . Ergo, it is the 
lattice that opens up the new pathway. The many- spin, spin boson model [61,58] has 
led to discoveries of how exchange energy between oscillator quanta enable coherent 
energy exchange. One sine qua non is there be enough phonons (lattice vibrations) 
[7,71,75,57,38,58]. If they act coherently, and if there are enough Frenkel defects, 
then the lattice appears to be "oiled" enough for coherent energy transfer (this is from 
where the excess heat arises) from the very high energy nuclear state consisting of 
the nuclear helium excited state to the lattice [58,62,70,7]. The CAM (catastrophic 
active media [56]) theory models the unusual change in deuteron solubility that Pd 
demonstrates with temperature. 
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APPENDIX "C2" 
=== ERROR BY EXAMINER REGARDING REPRODUCIBILITY 

The Office purports non-"reproducibility" of these phenomena, as a "reason" for 
rejection. However, there are several errors with this logic and new argument. 

First, the Examiner's and his cited art's arguments are clouded by the two 
different meanings of the word(s) "(not) reproducible". In the parlance of the Office, 
when referring to "cold fusion", the word(s) "(not) reproducible" are a euphemism 
for "wrong". When used more generally, however, these words can even apply to 
scientific (and medical) fields which actually do engender respect and/or validity, 
and where "reproducible" only refers to the .number of samples . In a cohort 
developing the desired effect. The restriction that the Office creates using the word 
"reproducible" in the present case would obviously create unreasonable hurdles for 
inventors in such fields as cancer treatment, meteorology, or the sciences of 
earthquakes, lightning, sunspots, or solar storms. 

The Ahern Declaration states, 

"In 1987 I was charged with the duty to survey the field of the new 
superconduc tors which were at first a great shock to experts in the field; I 
was selected for this work in part dues do to my M.S. thesis in the field of low ; 
temperature Physics. It is merely coincidental that my thesis topic, was based 
on loading palladium alloys with hydrogen and deuterium and measuring the 
supercon-ducting transition temperatures. My two year survey concluded that 
the theo retical underpinnings of superconduction were sadly lacking. The 
BCS theory was not only incapable of predicting the occurrence of the YBCO 
materials, it was incapable of making a priori predictions for any arrangement 
of matter. This observation regarding the lack of understanding in low 
temperature phys-ics is not widely known. This Jack of first principles level of 
understanding has been of little concern to experimentalists and has not 
discouraged extensive re-search support." 



Second, despite the erroneous logic of the office, radiation therapy accounts for 
the cure of more than 60% of adults afflicted with solid tumors composed of 
malignant disease, and obtunds the pain in 80% (or more) of patients treated 
palliatively, there is almost always a clinical effectiveness. Yet it is not possible to 
know in advance which patients are going to be cured nor is it necessarily 
reproducible in any single patient. Thus there is clinical proof and utility, despite the 
lack of reproducibility in any single individual or cohort of patients. Thus, the claim 
that "reproducibility 1 ' must necessarily be absolute for there to be "utility" is also 
simply not true. Would the Examiner withhold curative treatment of a patient -of 
their own family member— because such therapy is not "reproducible"? In summary, 
if the Office throws out cold fusion patent applications because there is not 100% 
reproducibility for each experiment, then probably all of the pharmaceutical and 
biomedical device patents should, for similar reasons, be voided nunc pro tunc. 
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1=0 Executive Summary 

Tfig potentlai gngfgy that ean Be tapped ffSm the niieieu§ \$ eV/§t8m) is vastly' 
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only gxlsting "high=gngfgy ;; Wgap6ns ; But further refinements in tHe 3e§ign 8F trie§e 
wgap§ns ; tS makg tfigm ffigfg fgigvant tS tfig post=g6ia War security environment; are 
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neutfai pg§itf@niUm fields pf@ffii§g fof viaBie military appiieatiSfis 8f Sfitl-ffiattef. 

The Befgrise TBfgat Mi Aggfiey (BTM) is chartered t8 ffiSnitSf new' pfttftfiy 

militarily useful §§uf§g§ §f gngfgy mi te maintain gepizaagg of others'' we* is fee 

fi§id§ as a figdgg against tgghiiSiSgy surpfisg: 

BtSA tasked §Alg Uftigf ggfltagt 8mA@i=@§=B=a§l7 5 TeeHnieai instfueti8n 18=86- 
1 1, te %mim a W@fk§h§p m a Wi$ fafigg of gneFgy=feiatgd feehn6i8gie§ that are n8t 
ghSmigai ift natlifg; But havg gfgdibig sgigntifig Basis and pfgiifninafy gxpififfiefitai 

fgSliitS: 

The format fof thg Wofksfiep ineludgd a Pml 6f invitgd SuBjget Matter Experts 
(eSiieetiVeiy fefeffgd t@ a§ thg Ixpgft Pfifigl) wgH vgf§gd in tfig gafididafg tgeHn8i8gie§ 
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Dofiot viiss fiUZrriSA HrPuXAixx dual zziii aurx zz^zzJixx lhz> status zn'J oi 




SftHe 

M6n6faBie Hafoid Smith,- ?§fffigf B§e/ATSB(M€@) and eiiffgfitiy' a©i§tifi|iii'§Hgd 
Visiting Jehgjaf andj^f@fg§s§f at W, §gfk'gjgy| ©f. Jaek- 8avis ; ST Executive; PiasniS 

Mi 




pfgsgfitiy ggnsUitaflt t8 Applied Ig§gafgh AssSgiatgs Ing. 



TS av@id a myriad §f dispafatg pgfspggtiVgs m eaeh 8f the tSp^ie area§, a key expert W8§ 
assigned td g§§fdifiate thg pfg§6ntati8ii§ in gagfi t8pig gfgg and t6 §efv§ S§ tHI ghaifman 
8f thg t6pig afga PaiigL Tfig four tgpie afgas and the fespgehve Panel ghaifs were! 

Low Engpgy Nuciesr Sgaeti6n§ (leNS) 3 8f : Savid Magei 5 §Wu 

Anti=Mattef Aiiniiiiiation, 



(B)(6) 



Niiciear Isdmers,- ©f.- Jifn §iik 5 fBA 
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Advafigga Nueiggr FissiSii and FUsiSB €QHggpi§; ©r : ©8n Linger; §TM 

An additiSnai t§pj§ that wa§ di§giis§gd BUt WHieH did fi@t HaV'g § PafiSi w'S§ } 
Exode/Extfenie Physics: 

Each 8f the" paniis pTgsgiitgd iffipTg§siVg fg§Ui{§ §hwifig gggd pTggfgss in expiffiMai 
design aiid ex§euti@n and in fifst=pfineij5ai dgffign§tf§tigii of gfigfgy' extfSetigfi; 
containment and §§ntf§i. Unf@ftunat§iy ; ngfig of tfig erigfgy s8ufee§ sttidieS Sfe y"et 
§uffieientiy advanegd tg Bg ggiisidgfgd fgf d6Vei^ffi€fit in tH6 nSxt five {8 §eVefi yeSf§. 

Thg Ixpgft Pangi figtgd thg gmBrySffie stage gf deveigSment gf ni8§t gf the High energy" 
teghnoiggigs, and ggffirngntgd that ©HA, as a egmfeat §Ugp@ft grganizafigfi; §figiiid §tay 
abfgast §f tfig w§fk But flat ngggssSfiiy §gfvg a§ thg Bfirnafy- §B8n§8f fgf fee teehngiggy 
areas: 

THg reggmmgndgd §@UF§S at this siagg gfdgVgigBffigiit i§ fgf©TM tg Bfgvide §8m§ 
sponsorship, hut mSfe irnp§ftantiy ; pfgvidg igadgfshiB ifi the fgfffi gf wgfking tgwafd an 
ifitifaggngy Wgfking agrggffigfit to assUfg its intgfe§{§ afe Bfgteeted and tg §Beed the 
nggdid feseafgh By profiting SygfiaB §f dupiigStign Slid idgniify'ffig ; With thg gthef 
agencies; the m9§t ffuitftii difgetigns fgf ngW fgsgafefi. 
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10 Introduction 

f H§ High Energy SSsT WgrkSHgp was S feil8W=§fi t§ the ^8Vei EfiefgetieS WSfksriSp 
with th§ foeuS gfi 8fi8fggti§ ffiatgrlais and phenomena WH6SS energy is derived ffSffi {He 
nu§i6Us of Subatomic prgggssgS: Trig Wgrksfigp 8Bjeetive§ Were t8 expigfe the fallowing 
five pStgntiai af8&s ©ffiigh=gngrgy f8§8aFghi 

• Nuclear isomers 

• Low energy iiiiciear reactions (LENS) 
i Antimatter annihilation 

• Advanced nuclear fission and fusion concepts 

• Exotie/extrerne pHysics 

©niy the first three tepies are discussed in defaii this repgrt; because thgy wm the 

primary focus gf the WgrksHgp and eoiiid fee treated at the unclassified level: 

The Workshop wa§ structured t§ ineiude a Paaei of Ix-pert§ ; weli versed i« thg tspssi 
areas and familiar with Bf M 5 s misslgns and research pgftfgiig. The panel @f Experts 

consisted of; 

The leaerSBie ISrgia Smith; fgrffigr BgB/AT§6(Ng§) and currently a 

Bistinguishgd visiting sghgiar and Prgfessgr at u§ 5 Sefkeiey 

Bh Jaek Savi§ ; §T lxeeudv8 5 plasma Physics 8ivi§i8fi } NM* 

fir: ©eraia Y6aa§i Biregtgr ; Advanged ggnggpts ©ffigg ; sandia Natignai 

Laboratory 

fin Fred wikflgr) fefffief ©sB Bireetgr of Net Assessment arid presently 

consultant to Applied Research AssgeiateS inc. 

The panel ©flsperts wa§ instructed t© §@reen and eHd^tie candidate higfrenefgy' §&t 

topics and pf8vidi f§eomm§ndati6n§ regarding tfigif maturity and relevance fef§ffc& 

The three tgplgs gfNugigar i§gmgr§ 5 LeM ; and Anti=Mattef Armihilatign were 
presented a§ Panei ©iseussiansj starting with an overview By the Paasi €hairmani 
foiiswed by a detailed presgntatign by gaeh pangii§t 3 and finally a ai§eu§§i8n pefisa with 
the panei sf Experts and thg Wgrkshgp partigipantS: 

The foiiewing auestidflg were pgsed fer the disgussign perigdi 

• shauid the high energy s&T tapigs fee ingiuded a§ part gf a feaianeed investeent 
perrfbiie in "Bisruptive Energetics?" 

* Be we understand the underlying physics sufficiently well te pressed with 

confidence? 

* Be the petentiai pay=@f?s ©ufweigh the risks? 

7 



What §h§uia be the fmm thg invgstmgnt? 

s W8ii=d6finga ; mmm ; rgpgatafcig experiments 

» Pr©6f=6f=e8negpt tgsts? 
» TH8SF6ti§ai inVg§tigati6n§? 

* ©thgf? 

What afg the jsotgntlai aj5pileati§ns? 

* Qm\i thgsg t§j3ie§ UndgfWfite gaffig--ehanging inip76vgffient§ iff 
waffighting? 

What afg thg pgtgntlai risks? 

* Mm ffiaiiy §fdgfs §f ffiagfiitudg @f frig speifie dgnsify' i'§ HMf id 
M i§st t§ §y§tgffi=igvgi pegging? 

* What efitigism§ sh@uid Wg afitieiptg ff§ffi scientist ff@m the ©8© 
hufgaUgfaey; fif6m g§ngfg§s\> 

* Wiii these t@pig§ bump up against flugieaf afm§ gsntfgi apeffigRg? 
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M Workshop ©vervigw 

The High Inifgy l&T W©fk§h§p Was Mi in the BTM M6ad^uaTigf§ AuditSfitirn Si Ft. 
Seivdf; VA, Tfii fifst day was" defeated 18 unclassified wSfk- while the sgeSnd dSy wa§ 
maintained at thi SSefit i€Vel t§ faeiiitate ifi=dep1h diseussl61i§ Sfi §evef§l of tfi§ 

3:1 First-Day Ageiidii 

The agenda fdf the first day i§ sBOwfi ifi Figure i. ESeH 8f the three Panel ghSif§ 
provided a summatign QfMf fSpleai Sfea M@W€d By detailed Briefings fey each 
of the Panel ffieffiBefs: Bf : 8afe Park was invited t6 speak at iunehfinie; where He 

pf§vided a perspective M evaluating new and eveiving ggisfitifig mi teehnieai 

gSngepts against ri§ky assumptions and fauity premised 



Agenda = i i Dec i0@§ 
(Unclassified Session) 

0830 Aeiffiin & intf§du§t§fy R§rnafks A§§© Sfiff; §M§ StSf'f 

0§00 ©SB Pefspeetive Spifo LgKou'a'is; §§F?&E 

0§§0 NM§A ^§f§p§etive g§V§ Gr§fia'aii ; NN§A 

1000 Break 

1 01 1 Panei 1 = Nuclear isomers dim Silk; I'Sa (Panel §r?3i*r1 

jam§§ gar f 6ii;_y6utigst8.wn §t§t§ 



(B)(6) 



EHsan KHan ; SIER Program Rep 

1§1i Luneh 

Luncheon Talk: "A Skeptic's ViSwpQini '" Bob Park*, UM§ 



1300 Panei 2 = LENR _ David Nagei; GWU (Panel' Griairj 

Miteheii Swartz; dlT Inergy ine. 
Miehaei MeiieH; NPGS 



Lewis Laf§§n f - Lattiei Ifi§f§y ti=§ |NET: Allan Widom spoke as well 

1 500 Break 

1 5 i 5 Panei 3 = Anti-matter Ken Eawafd's; AFRL/Mfsi (Panel" gftSi'r j 

Alien Miiis; University of Gaiifofnia; Riv§fsia'e 
§§ffy §mitR; PSsiffSRies r?§s§a7efi i=tG 
Paul gsonka, Ufiiv§fsity S# ©fegon 

i7is AajaurR 



FigUre 1: The Energy Workshop Agenda = Bay 1 
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3.2 Secondly Agenda 

Thf §Se§nd day ineludgd a pgf§pg§iivg ffSm the infeiiifgnee eSffimufiiry'; a fev'ieW 
6f an ©§©=§p§ns6fga Net As§g§§mgnt 6f NSvgl Engfgeties; arid" S di§eu§§i8fi Sfi 
the p@t§ntiai f§f 4 te §giigfati6n Nueigaf Weapons. M§st 6f trie pYesertfSti'Sfis Wgfig 
classified: At the end" of the day? the Expft ?angi f6j3§fted theif individual 
6b§gfvati§n§ and a "H6tWa§h" fefigfifig W8§ p7gs6nted t@ tH§ slniSf leSdefitii^ 6f 
the 8TM: Figure I shgws the agenda 6f the §e§6nd day. 



Agenda = i§ Dee i@S§ 
(Session Giassified) 


0830 intelligence Perspective 

0930 OSD Net Assessment (Blue Team) 


(B)(6) 




1015 Break 

1030 Ixotie InergV and Power Gdneepts 


GRari§§ RRSd'es; U of IL- 


1 230 Panei 4 = 4® Generation Nuei§af Weapons §8fi Linggf; §f 

Id TUfanS; LLNL 


1400 Break/ixpeft Panel Deliberations 

143© IXpeft Pan§i Findings and Recommendations 

1§§© Adj§Urn 




16©6 Hatwish (§§v§ffirri§hi ©Hiy") 
170© Finis 







Figure 1: THg Energy WSrfcsiiSp Agenda = 83y 1 
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4:0 Perspectives from government Officials 

4:i Br: Mikfe WHggiSr; fiTM fiirggtSF 8f A§€@ WeieSmea aii t6 the 

Wgfk§h6p ana previded aaditiafiai mm fm the meetitig. Me §p8k§ afesuf ftg 

1063 luffimgf ©gfgii§g §§i§n§g SUmffigf My 3fi Future Stfalegig §y§tem§ ; 
chaired By Johnny Fester : Tfifgg main tfigrngs" gmgrggdi 

ft: Whether W6 maintain iggSey nu§i6ar W§ap x 6n§ 383/8? deVelgp RBW 
wgap8n§ (emerging teefingigfy). Tfiis debate fegardifig the 
eempgsltigfi 8f the slgekpiieis still gngoing, 

b: M@w t§ prevent strategic saffrise mm taking piaee fey ghaiiefigifii the 
strategic mmmmfy and peiiey mmmm$ id imk ahead at effiefgifig 
teehnsisgies that mm Have military impiieatigfis 

g: What eptigns m fee gives ts the President te heid t§fget§ at fi§k 
witheut breaking the aaeieaf threshgia = thi§ effectively feeifig a %fy 

gfaii" far tftg pgii§y ggmmiinity: 

•Mi pfgggedgd tg explain h@w High Energy tetoisps fit within the WfM 
fgsgamh pgftfeiig: BraA ha§ begems thg sae piaee t@ ggngeatrate aii the aaeisaf 

Wiapgfii agtivitigs Within the ©§S : Tfig ©ireetgf gf Btra is ai§8 figw ciuai= 

hatted a§ thg Sirggtar gf §TMTg©M 3 § Center far ggmfeating WM§ wgriawias. 
BtSA has al§@ ju§t adapted a Campaign structure whg§e t§fi§§ m gf8ss=gutfifig. 

He expressed hi§ belief that High Ingfgy teehnaisgies Will eSntribute t@ §evefai 
6f these Campaigns. 

4 : 2 Dr. §pir6 LgkfiudiS; DOME 6ir6€tdr fdr WSapfias §y§t6fSs,« fefefefieed 

a Ggfflpfihensive review gf aii ©§g energetics research that was eSnduetea the 
previeu§ summer in respaase ta ©efea§e Piaaaiag guidaaee and t© suppsft the 
PQM and the Budget Estimate §afemi§§i@a (§e§) pf8ee§§.- Me agfed the gap 

betwein ghgmicai gngfgeties and nueigaf gfiefgeties and figw f@ years Sf fe§eafeH 
has gniy extended the etigffiigai gnefgy density fey perhaps a faetgf Sf tW8.- He 

agknawiedgga that sgme gf the t§pi§§ under ggasidefatiga in this Wgfk§hgp have 

the pgtgntiai gf narfgwing that gap but he was circumspect about the pf8§Peet 8f 
additignai Ending tg dg §0: Whilg H6 fggggnizgd that the enefgeties eSmmunity 

may be in distre§§ ; he piaged seme gf thg biame gn the ae§ uisitign pipeiini mi 
the iaek af awareness gf the art gf the pg§§ifeie : Me iauded 6tM ; § initiative in 

ggiidueting thi§ Wgfk§hgp and ggfflffl6flted that he depends" 88 sueH fSfurns t8 
gathef thg neeessafy infgfmatign t8 make infgfmed deeisiSns. Me gited the need 

fgf iightef; sffiaiief; mi mm gfregtive weapgns a§ the pfiffiafy mgtivatsf m 

advanged enefggtiG§ ; paftieiiiafly in tfig ggnt6xt gf diffieuiH8=defeat tafgets sueH 
as hardened feiinkefs and undefgroiind funneis.- Me aisS expressed sgffie 

ffu§tratign that BARPA M-8 is 8§t §uited far iangn'efm feseareh even if the 
projects are "BASPA=hara."" ©ASPA } § ffiafidate m pf8mpt (3--yeafj «8fisiti@fi fa 
the warfighter limits their inveivemeiit ia §aeh pursuits a§ flsvei efiefgeties. 
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4:3 Dh GKris Deeiiey ; National Nueiear SecUrlty Aamimstratiori (N'NSA) spoke 
fef Dr.- Grandaii wfi© Was unavaiiafcig fef tH§ ffi@fning sgssigfi. Hg gxpYgs§gd sffSfif 
suppoft fef 0TM ; s|f§gfam in trying t© figttgf undgfstand niieieaf Weapon Siitput 
and flit that rnSfg gffdft is nggdgd figfg. As far as NNsA pY@gfafri§ are eSneefried; the 
feeu§ has fcggn 6n th§ Reliable Rgpiaegfflgfit WSffigSd (MW) ffii §m$$* 

whigh win pf@vide thg inffastmgtufe t© §uppert m tars m&m stsgipie. 

Howevgf; in t©§ay ; s gfivifgnmgnt anything nueieaf is a t©iigH §eli and* eVen the R-R.W 
Is getting push=Mek from €§figf€§§ : 

Mg diseussgd thg NN§A ggnggfns afeSut teehngiggy surpri§e in deveigjjihg §eientifle 
figids fgiatgd t§ high gngfgy ; high gfigrgy density; and High energy release fate§: In 
this regard', hg gxpfgssgd ggflggfn akgut thg dggHng in nUglSar curricula St 8lif 

universities mi thg dgafth §fUJ : mi&m intgrgstgd in puf§ulfig thg nugiear gafggf 

field: This is not thg easg ift Japan ; Iufggg ; and Othgf g§ft§ gf the wgfid; where the 
leadership vaiugs nueigaf pgwgf and fggggnize§ thg dual=use natiife SFtfie teehngiggy 
as a pathway t© pf©iifgfati©n: Mg briefly dg§§fihgd thg MMsA Ae3d§fnie Aiiiaiiee 
pf6gfam ; Whigh sggks t© fgvgf§g §©ffig 6f thg§g UHfaWahig tfgfid§ Sfid im&§?80® 
and tmiii thg next gingfati§n 6f seigntists and ffianaggfs fef thg fiiieieaY gnterpTi'se. 

In f€sp©fi§g t© a qugsti©n fggafding MM§A=sp > 6fis6fgd iSsgf fgsgafefij fig eSffiffiefited 
that iasefs and gaftieig aeegigfatSfs arg fgftilg figids §f fgsgafeH t§ meet rlitufe 
fequifeffignts: F6f gxampig; fig cited an imggftant riggd fef pYotgfi fadiggrapliy . 

in fggafd t§ ©thgf petgntiai nUglgaf §gufgg§ gf 6figfgy ; H8 felt that existifig trSatiei mi 
arms gontfoi pfot6§©is WQuld get in thg Way ; Ufiig§§ it i§ eieaf that there is zefS yleid 
from either fissiSn 6f fusion pfoeg§sgs\ Hg ngtgd that nuclear spin isgffiefs might he 
gxgmpt fr@m gUffgnt legal stfigtufg§ ; But thg iggBHglg Witt ngt likgly lS§t If sueH 
gQnggpts afg aghvgiy pUfstigd: 
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l : 0 Summary of Survey Presentations 
§4 Nuciear Isomers Panel 

Dr. Jifa Siik ; Institute for Defensg Analysis (IDA J; eR aired the panei 8n 
Nu§igar Isgffiefs: An 6Mpgfiffi6fitai nU§igaf piiy§igi§t fey" training; He M§ fceeri With 
ISA for 17 ygafs; sgrving as trie Beputy BifeetSf gftfie Science and TeehnSiSgy 
©ivi§l@n fdf fee lait feUF: Hg igd trig @§©=§p§fi§6fed reVieW 8f Migieaf i§8rnef 
Tfigggfing in i66| and sgrvgd a§ a ffigffifegf 6f tfie L8w Engfgy NuglgSf fteagtiSii 
VgfifigatiQn Rgd=Tgafii: 

Sf : Siik a§knowi§dggd tHg attfaetivgng§§ @f nugigaf isSffigfs givgn that tfieif 
specific gneffy dgfisity is within afaetSf 6f a 100 §f that 8f niieieaf WeapSns.- 
MeWgVffj iii His §piiii©»j nuclear" i§§ffigf research is stiii iffiffltfHfgj erieffy' fergSk- 

gygn i§ imgf§f}abig ; ana fugi pf@dueti@n is \Mf t© fee hafdeffeaa was the ease 

f@rnu§i€af Wgap§ns. Hg di§§U§§@d trig gx-p gfiffigntal fSstilts Sfid the feS§8Bs fef 
difficulties' in dgffi@n§tfatifig gfigfgy galfi 8fi4 appfSffiafg ieVgl'S fe¥ tfiggeririg 
fadiatiSn fgigasg: TBg§g afg related" id trig tiiggfgfleai ifitfietafeiii^ 8f ffiieieSf 
tfan§iti§n§ and trig cf6§§8vgf fegtw'ggii MfUf§i iow energy tfarisitiSns and Rigfi 
gngrg^ agpieti§ii,§tatg tHfe§H§id§: Hg summarized tfee giiffgnt state 8f eSritfovefSy' 
regarding the HF 8iB2 isSffigf fey stating that He Has n8t seen any evidence 8F 
6'Bsgfvafeie tfigggfing: His fgegffimgnded path forward i§ sfiSw'n iii the panei 

fegfow; 



P§ih Forward 



* H©w t§ f@§§iv§ th§ §@fitF@V§f§y? 
= E>§§igri a R§w (RUii) §k'p§fi'm§fit ; ? 

= Red t§§m th§ aai§ iriaiy^ White team? 

= Let it play §Ut? 

* i§y§R§ this; wh§r§ §h§uia the f§§§§f§h 

pfogfam go? 

= Nuciear §trueture stueiies = ^mixing micrianisms 

= Search for natural hy a§eays 

= ©ih§r is@m§rs 

= ©th§r tFiii§fiR| mechanisms 

- BiVgr§ify 
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Bh garrOii; Y6ufl|§t6Wn §tat6 UHivSrsi^; reviewed the Basics" 8f nueieaf 
isSffigfs and thglf \mm &%$Mm (m pfgfefs thl§ term in M 8f triggering":)!: 
Hg pfg§gntgd a taBlg Sf 32 sfgfagg is§t8pg§ hiving lifetimSS measured in §eg6nd§ 
t§ ygafs; highlighting those that st6fe the ffi§§{ energy ffi the ignge§{ time a§ 
pStgntiaily Usgfui fef BtM apgHgatig-iiS: 8f. ggffgii sufnni§fifga the cuffefit 
W8fk Being pgrfgfmgd Ss feHdWifig gfl8 §ftW@ aBpfSaeheS; i) p^ferffiifi| ntieiear 
sp§etf§se§py to ehafaetgfizg the gngfgy levels and tfansitiSris Sf I) direct 
ffigasUfgmgnt §fdgpigti§n §f rngt§§taBi€ §tatg§ with gSffima fSy ; figiiffSfi 6Y ReSVV 
iSn Iffadiatigii followed By dgtgeti@n SfdgeSy f§tg§ of disefgtg ffi&$®: Me 
fiviewed nueigaf s§getfSse@py and dgp'igtiSn data f§f sgvefai iftlefe&irig i§Sffief§: 
THg pafigl Bgi§W §h§W§ §6ffie of the ffi@fg Bfgffiislrig eafididate§ hSV'ing depietiSfi 
paths 8f induegd dgeay mgdgsl 



REPORTED DEPLETION 

i i78m2g f = agpjgj-Qii paths iagHtifiga p §66 kev) 

§ 2«m Affl = ^gpi gt { 6fi paths available 

• i6Sffi Ag = depletion pfitii in iiteratiirg (partial data) 

SPECTROSCOPY 

§ i80ffi Tg = ph 6 t6 B g. confirmed and cSnngctefl id nueigfir spectrfiscfipy 

i i7&s2g| = pheteng H g g r i 6 kgV = mi eofifirffiea sf gyfesisfiliafed fey' 

spectroscopy 
8 i " fil Lu = BgUirdiis;fi6ie6lifiriii§a 
i r,8ni^ u = p\ i6m$ ((gouiomb exciiatioii); Hot confirmed 



* three P@§siBL! €A§e§ ©f MeAsureS ©eP^eti^N 

• THREE ABBiTiONAL ISOMERS WITH fflffMHQN 
PATHS 



The pangi that feii§w§ i§ Bf.garr8il 5 s aiffiffigfy of his views fggafifig nil im$§ 

si owing pfogfe§§; 
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IMPEDIMENTM TO PROGRESS 



• TIME = experiments are typically aifficiiit to perform arid analyze 

• MATERTAL = isomeric maieriai needed in sufficient qiianti^ for tests = 
purity r^picaily insufficient for spectroscopic measurements as targets 
(isomer beanis may soive this probieiii) 

• MANPOWER = support needed tfi gxpSiia rgsgfireH agaieStga f8 depieti8h 
tests and related spectroscopy 

• PIS€ePTI@N = latest a§pi§ti§n=r§iatga rgsiSrcH consideretl 5§f ft; fciit 
nUclear physics community wary of extraordinary ciainis (as it should Be)\- 



Dh EHsaii KHan, Department of Energy; Science Division; aiid former 
Prdgrani Manager fdr MlPA's Stimulated isomer Energy Release (§f§R) 
fFdgraffi pr8s8iit8d hi§ p§fspe§tiV6 ©n trig attfagtivefigss 8f Nuclear IiSmef £eieS§g 
Energy. lasgd 8fi Bis expgrigfieg With the Hiffiiiiffi Is8mer Production Panel (HlPP) fee 
believes there are various feasible rngtri6ds tS increase pf^duetiSn fates.- He ai§8 Believes 
that one SfftS drawbacks 6f past trigggfifig experiments Ba§ feeeri tHSf the dgteeii6fi 8f 

iow ievei§ ©ftfgpgd mistm i§ difficult is the $m&m ef tfigggfifig f§aiati6fi ; sthef 

PeaGtions; as weii as gigetf3=magnefi6 interference. Selecting the tfiggefed fadlStiSfi in 
such a eSmpigx BaekgrSund Will nggd v'gfy' eaTgfiil exf^firrigfitai deslgfi. 



fin Schumer," NSL 5 Bresgnted his fjefsfieetlve ori why fiuel'eSf i§Sfnef§/'i§St8fie§ Sfe 
iiirfigUing gnefgy'=§t6Fagg nigdia. TBe Que§ti6fi ; which fig Bgiieve§ fgffiaifi§ iiriafi§wefed,' IS 
whether riueieaf isomers/isgtSpes can serve as a §6iifee 6f enefgy^8=demand? ©f . 
SeBufflgf reviewed feeefit and fjf6p8sed work at NSL ; AftL arid N§W§ : He emphasized' 
the nggd for a BfSadgr seSpg 6f reseafgB; ingoing triggering Using Bgftieies a§ weii & 
gamma fays and sBSvved sgffie promising results Under high current/ fluence; §B8rt 
dufati9n pulsed paftigie beams; allowing measurement 8f product decay' witBSut trie 
presence 9FtBg primary bgaffi e6ntriBUting nSise: 

Mis guidaneg oii future I§6mgf/is6t6pg research is ififiwB in trig pangi Mffii 
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Nuciear isomers/isot§pes are intriguing 
energy storage media; But tKe question 
remains! can they Be energy=reiease mem? 

* Mm researeh is r§quif§3 Before appii§aiiSns can Be 
envisionecj 

* Iff§ff§ §h§Uld B§ muiii'=fa§§!@d and muili=i'n§ti'tuii§riai 

* F§§U§ §hauia §^anci B§y§na' "Un§BtiimUm" (1:8: ^^Hf) 
= ineiuding pure spifvisomefs (not K-riind'efed) 

= iheiliaing §i§§tr6n=eapttire and internal conversion isotopgs 

* i^pefimentai eviaenge §h§uia Be! 

= tempered With iHeoretieai expectations 

= "open ;; vetting By experts; ineiuciing Both" peers and uninvested 
community ("open" is TB9 By eoneefned ageney) 

* After confirmation; §y§tem study is stiii fequifed to ejg§m 
ready for real iife (is effiGieney pod eiiough?) 

* AN §f this is required Before beginning Marihattan--§tyi§ 
effort to produce mat§fiai 



5:2 Low Energy Nuclear Reaction (LE-NR) Panel 

Br; David Naggi? ©gorgg Wa§Hifigt6B UBivSr§ity; eHaifed trie L8W Energy 
Nueieaf Rgaetion (LINr) Pan61: H6 is a Rgseafeii Pr6fes§8f ift the §eHg§l Sf 
Inglnggfing and AppHgd Selgtigg 6f §gQfge WasfiingtQn University': gf ; Napl l§ 
a fg§Q|ni2ga authority ©n l§W gngrgy" nUgigEf fgagtl6ri§ in gSfiaefisea mSttgr. fig 
eSmmgntga @fl the pfg§gflt statg 6f LlNR rgseafeii; noting s8irie 8f the fflgfe 
important pfobiems impacting LlM fg§6afeH t§day:' 
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Potential importance for Energy; Materials and Weaporis 


i 


Polarization of Scientists 


i 


Diverse Mistakes 


• 


Technical €6nipiexity 


• 


Flows of Money aiid Information Disrupted Early & Remain 
Poor 



©a the §th€f hand;^^S^ifi{ea mmy mm pmin &®f$8§m§m {feat 

Indieatg substantial |fggf6s§ln under standi tig and' defflSnstfating hEM. He a1§8 
mgntiSngd thg nggd For a tfigafgtieai Basis tS underpin experimental WSffe 







• 


GontinUoiis Activity & inierriationai Conferences 


• 


Better ihstriihientatioii; Caiibratioh and Controls 


§ 


Some Systematics Found & Verified for Heat Generation 
Experiments 


i 


Nuclear Ash Measured & Gorreiated witK Heat Production 


• 


M@re Attention to Materials 


• 


NSW Experiments Performed 


• 


Some iiiter-lah Reproducibility 
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Cff§BlM^i ^i^rollpl MiWigf8§8fit8d a Brief summary of trie results" 
§f gxggss ri8at"6xpfim6fits in glggtfig=figid \dMffl dgiitgfatgd ffig{Sl§:- 



ElCEil HEAT flf 
ELlCTllC-FIELB L@ApEB BEUTeMTEB 

MetAL§ 

Research arid Development 
BRIEF §tjMMAft¥ @F RESULTS: 

Significant ex€e§§ HAT @BseKVeB IN PAllABiuM BMW 
WATER (Pap) system; PALLABiuM HeAW WAteS (M&) 

eOfilP@SITI@NAL SYSTEM,- S@ME NICKEL M@Mt and 
lEAVY/LieHT WATES §¥§TEM§ 

EXCESS BEAT N0T ©SseSveB iff fflm t ALtJMMuM, m 
DAMAGED pALLABIUM NICKEL SVsTeM§ 



Hi explained his ffigthads for eontf6iiiiig ffiga§ufgfneh1 efr8f and §ystem ngise fey 
Using dual gaiofimgtgf mgasufgments that aiioWed pfeeisg differential 
mgasufgffignt arid int€gfati6n @fp©W6f: Hg Was thus Sfeig id ggffiptfg 
measurements of sgv'gfai diffgfgnt instfuffignis t§ aiiSw judgment of g6nsisteney 
in his fipftgd fgsuits. 

THg diffusiafi and gigetfSghafgsis gqiiati©n§ sfiSWtHg advantages of ioW 
eonduetivity iigetfoiytgs and feiativgiy high vSitaggsf^iSadiiig © inf© tiie 
ei€§tf@dg§ With g§=dgpSsiti@fi Sf gjggtfgdg fna^gfiai:^|gp®Sfeta1nga efiefg^ 
and pSWgf gains 6vgf trig B gHafging fading) jgpt pgwef M disguised trie 
importangg of dgtgfmining oplimizgd operating pnt§: Imjjfessiveiy; He §H8W'ed a" 
Vidg@ demSnslfating- 8B@U§B 6§Wgf t6 gpifi trig pTQpeiief 6fa m6dgl air^iafie. 



© 




8n Hlgfi inergy S&SRgtJjtf Tecf?SolSgy Sic: 



12; 2006 
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Professor Michael MeiicK; VV.-E. Meyer institute for Systems Engineering,- 

Navai Pastgr mum §mddl, taikga mmi tfansmutatisn a§ the slgfiai fof 

dgtgeting LlMl using gxfigfimgnts" egnduetgd 18 a ©eulefiuni eel! W& an 
gieetfQiytle M HSmm Barrier. QuaniirV'ing the tfansffiutaliSn SfSdtie{§ S§ an 
gxpgfifflgntai apjSfgagfi pgtgntiaiiy afi8F8§ gfgatef iensitivi^ and feSfSciiiei&iiify' 
than gx§8§§ Hgat; slngg the ngW gigmgnt§ afg n8t gfesgnt initiaiiy and can fee 
agtggtabig in vgfy smaii g8negfitfatign§: 




Rgggiit tfial§ egfififmgd that feM@Wifig standard eieetf©i^si§ expefiffiefitSj the 
diffiisl6n haffigf ggntaiiigd gigmgnts" 88t pfgsgfif fcgfgfg ifig fufig. iff pfifieipie, the 
fgsuits 6f a singig ftffi eSn tfigR b*g SnSipgd fey gttigf iafcs t§ detgfffiine the degree 
of eonsi§tgney in dgteetiSn gf smaii egneemratigns 6f tfan§muted elements.- 



LeWl§ @t Larsen; President anci F6iinder and Prfifs AUSfi Wiffoiii 
Gonsuiiant and Member of Lattice Energy LLC and Northeastern 
Univgrs% ; figpfc of Phpics prg§gtitgd pfg^figtafy matgfiai 88 thg Wid8ffi= 
Lafsen theory for metai hydride suffaee eataiysis gf LIMl A convincing thesis' 
Was advanced to describe many §f thg kfigWn fgatufg§ of LENS withoiit inVSking 
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any n§w physi§§: Thg thgQfv i§ 6fgffiisga 8n thg Wgai fefeS fceta dgeSVl 6f tRg 



stana&ra Meaei: 



NET: Kim did not present on the 12th or 13th, though he was in 

the audience Hp prrwidpri slirips to DTRA after the mPPting 
ise»::s fthssisas ami \i ststuSaiin Irh&ass; rixaisa. Rsuastmsat 



Veonl E. Kini; PurdUe NUciear and MSii^BSdy theory Groiip; Oeparlment 
of Physics; Purdue University agsefihga a thggfy Based 8n Quantum effect 

bm&mm sftoe disffihutien (via the Gmw ra§tef). m n(I) that i§ MaxWeii= 

@§itzffiann (Kffl), F8fml=Bifgg (¥B)j §f i§§e=®fi§teifi jSI) di§lfiButiSfij fn©aifiea 
by thi quantum fcrgadgiiing gf tfig m§mgntum=gngfgy aisgefsiSn fglatiSii; Sy(E- 
§p); due t§ paftieig intgfaetiSns. 

TH€ Quantum Nueifaf Plasma Fu§i§ii thgSfy pfoVides a meefianisffi fef efifiSfieed 
net fga§tl§n fates at ioWgf tgffiggfatufgs as illustrated fef ©eutefiuffi-Seutenuffi:" 



! 

o 



IS" 

if* 



1§*' 

to-* 5 



Condence matter p 
QPNF-flieofy ' 



1 



Tomamak 
P-SSli 




QPNF-Tbfcory I a n 



I 

MamSitioiSmlKn I 
I 

» . I ■ 



Theory 



001 



0:1 1 10 

Tempefa&'fe 



100 



§»S Anti=Mattef Ariniliiiatiori Paiiel 



Mh Ken Edwards; AfSl/mN; ehaifgd thg AntbMsttgf Pafigl.- He l§ ©ifgetSf Sf 
thi Rgvglutionafy Tggfingiggigs Intggfatgd FrSduet Tgani; chartered tS piafi Sfid 

deveigp feveiutignafy pfaaigm=§hifitifig ffiunitisfis m thg Aif fern 8f ffe 

is eUffgfitiy feeu§ga §fi P@§itfSn Engfgy g8fiVgf§i§8 fef explQsWe Slid jSfSfiuisWe 
applications and Has Sv'gfsggfi W6fk in tfii§ afga f8f several years.- This fia§ Been a 

jeim gfegfatn eendueted in partngfshijs with ©ASPA.- 
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Mf : ldWafd§ Hstgd tH§ primary adVantagg gf stSfgd p8siff8n§ f® fee ifegif Very" High 
speeifie grigfgy dgnsitig§ witfigiit efgating any fadiSaetiVe nuelear defefis 8f ioiig- 
tifffi fadiatiSn faHgwing an annifiiiatign fgSeiign. Rggafding storage meeHMi'smi; 
fig §h§wgd sgffig sefigffigs f§f gffigigntiy ffiSdgfSting and stSfifig p@§itt§fi§ i'fi {Re 
farm gfpgsltfSniufn (ps) (a p§§Ud§=at©ffi egnsistirig 8f S $8§iff6n SfiS Sri eieelfSnj 
using Penning trap: Mg rlgtgd that pgsitfghlum ean fee stafeiiized ti§ing ef8§sed 
magngtig and giggtfig Mil. Quantum gftgffiigfiy gaiguiatiSns sugge§t jSStenti'ai 
Hfelimgs Sf up IS a yW gf ignggf. 

Df: Gerrj Smith; Professor Emeritus (Physics); Penh State; arid 
P8sitF8fii§§ Rg§gareh 5 M£ fgggftgd m trie "Phpg§ ana Experiments' With fcSfig 
Life Pgsitfgnium 55 and dgsefifigd trig tfiggfgtigSi fea§i§ fgf extended Halfdifg 8f P§ 
in the gfgssed figids 8f a Pgiining tfap\ It wa§ pgstuiated that fa^iafiSn^dafnaged 
SiHea Agfggii (M) might fig pfamagngiie and With egiitfgiied pre size; efSSsed 
fi@ids (ha§gd gfi fgffinant ffiagngtie figids mi Sfi im£8sgd (ffi8dg§t) eigetfie fieid) 
WSuid aii@W §tgfagg gf p§§itfgnium fgf §ipifi€Sfif tiffig§ at uggfiii defisiiiei. 

Bf.- Smith summafizgd tfig wgfk fig fgit w@uid nggd tS feg SeeSffipliihel 18 
dgmgnslfatg tfii§ ggfiegpl fgf anti=fiiSttgf stgfagg; 



Pm§rm tail & Ch§ii§ni§s (Niir =T§rm) 






;;^+MraGfci0ri |^;^!i^:ae*ege! (5 ; usee) -a 

;;*QW^s riliipber enhareemeiit {10 SA vsi x 30 neid/temp * 3G& # 4GQG, Q ; [ : y5K 

SA vol. = 3x @> 4bOG> 0.5 ; jK) 
: *OWPs lifetime etiriaricerneiit fri; idb ftm- i.2 rhs = iOOx; iOOO ri^ b;3&^ i i ! ; : 


it 
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Dh Aiien Ps Miii§ ; Jr: 5 Physics Deph; University of giiiifornia; Riverside; §A 

pfopgsgd thg nggg fgf apparatus tg provide iafger numbers of Ps at8ms in 8fdef tS 
Study agpggts gf stlmiiiatgd anniHliatign aM Mf gSffiplSfi waVeiengtfi. ©f. Miiii 
dgsgfibed his pfggram fef a s§fi§§ gf IngfgSslngiy ifitgfigg ggsitfSn §8ufgS§ and 
shgWgd eaieuiatign ©f their grFielgney in pfgdueing f*§ : A 12 g(i ; n) 13 N feaefiSn 
pfgvlags jjgsltrgns whgn thg nltfgggii dge§y§ ; whlgh Ere tHgfi slgWgd and e88ied iff 
a Penning tfap : Mis prggfam may igad tg devgigSmgnf § S§ W §8ufee Sf ^SSitrSfii: 
The §6iifees eiifrgntiy' Under way afg in tHg milliwatt fange. 

Bf : Miiis seigntifig gfcjgetive§ afg tg ffig§sufg g fgf Ps ; (figgdS i§* Ps% id gfeSgFVg 
stimulated aiinihiiatign,- (needs i§" P§)j tg ffiafeg an anniiiiiatigii gamffia.fay i§sef 
and fflgasUfg the ggffiptgii wavgigfigth; Siid tg ignite fii§i@n ($§mfi§ ?§).- 
Lafggf s§ufgg§ and fflgfg fgfingd ggsltfgfi fngdgfating and eSSHng teefrffiqtieS mil 
feg rgejuifgd fgf 8f : MM mm advaneed planned sources. 



Staj 


pi to 50 W antimattif mmm 


Ygaf M@d§l 


d^Inifgy guffgnt 


§i§w 


2008 HFPi=i 


LiMiV iffiA 


m mm : 


200S HFPS4 


IJMiV ifflA 


10* 


2009 HFPi=i 


i m§V 1 isA 


I6 lfl IJffiW 


2010 HFP§=4 


i MgV 10 ffiA 


16 ffiW 


101 i HFPi=i 


IOmiv iOffiA 


§Ml§i2 @jw 


10ix HFPS4C 


30 M§V i A 


mm §m 


MFPI4 i§ mmi ta §nt§f Pha§§ IL 

HFPI4 and 1 afg siiitafeii fgf a laf p iafr 
HFPS=K might b§ pssibii: 



Sf : Pfiul L: €§dfik8; University 6f ©repii; sfigkg gn tfig tgple gf "lMtlM§E 

P@itm©N mwm with INeMetig elegtR@Ns TMVi£§iN§ 
uN©uLAt©R ;; . Me pr@p@§g§ pg§itfgn ggfigfatign ti§ifig pffiffia fsy§ mm 

undulatofs ffiguntgd Sfi majgf High gfigfgy stgfagg finp.- TH§ main source of 
positfgns (fast paftielgs) sggffis tg gg 6aif efgduetigii. H6 sHoWed eaieuiatiSns of 
pgsltfgn gufrgnts gf fegtvVggn 16 14 afid Bgf sgggtid and §tigg§§ted the fe§ulting 
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fast paftiei6§ e§uid fee fnSdgfatgd With Sfi gffteigngy df§Mi t8 § .1 By Sfie 8f 
another 8f pr6p§§d s§H6mg§. AeegigfatSf§ existing and pianfied fef other 
pufposis eoiiid m adagtea fgiativ'giy gasiiy f§f High" flux psitfSn jJfSdu'etiSn. 



&0 Other Topics 



&1 Exotic Energy and Power Concepts 

Br-. €hrrig§ Khoass, uBivgrsity ef iiiifisii; iiiustfatga feiati6n§Hip§ Between ieV§i§ 

8f gnlfgV; pSwgf dgfislty 8fkn8Wn pyslgai pBenQfflgna thai g§V§f§ a §ggil 8F 
1 :lQ 121 in kn6wn instaiiggs: Whlie some parts' 8f this range Rave Been expiated; 
©f : RRSdgs paints 8Ut that many" 8iHgf paft§ SftHis v§§t range are SvaiiaBie f6f 
study, and petgiitiaiiy' seaiaBlg t§ gfigfg'gtie apgiieati6n§ 6fintgfe§t: : 



GQNGL-USiQNS 

Exeepti6na[fy Precise' i in lO 1 ? 1 ) Sptimizeci §fgafiizing Principle tfiat 
Regulates All Phenomena 

Solar Neutrino Behavior First Experimental Evidence of 
Gotihtihg Regime (Cosmic Zone) 

Existenei of a Hierarchy of Super§n§fgetic Phenomena Based on New 
Physics Linked to ihe Planck Scale (mjj? & ) 
0Bserviti6nai Basis Wiiri =16™ Range' 




l:3xi0 7 <>J 





3H 2 ,^ - 

^=sur»g/fflP fW 1.0' 



R^ifes fme-fiimng 6f Better ifiaff 1 part in 10°° 
[Levin ffiilSafc kiii:i;kyi-BS i (i»0)j 
3 Smie fme-fiin ing as \fP r I 



Existence of a Hierarchy of Supefenergetic PKenoffiena Based dii ftew 
PKysi'cs LifikeU to fee Planck Scale (rrip/P s ) v 



6:2 4 ,h Generation Nuclear Weapons 

Br: Don Linggr; BT8A; pSstuiatgd a fi8W ggnefatiSfi ($8§t=§SM War) trial W8Uid 
haV6 iittig=t6=n8 fissiSn yigid and tRSfgfefig would Be Both* radioiSgieaiiy eiean and' 
(perhaps) trgaiy e8mpiiant: Siigfi i8w yigid§ eSuid" Bg used againsl taetieai targets' 

and hard targets a§ weii a§ far high aitituag wgasen gtfggts. The u§ mm Be 

eagnizant of sueh eapaBiiltigs and the iffipiieatiSns 6f suefi w'gagSns potentially" in 
the Hands §f our advgfsafigs, both iigaf=pgaf arid dgvgiaging hati8n§: 
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6:3 fnteiiigence Perspective 

(B)(6) " l iHtgiiigeage €6niffiuBi% ,• gavg fgffigfk§ 8n aavsR6§a m$r^ 

soufggs from ffig intgiiiggfigg pefspgetivg: He i§ aWafe 8f e8neern§ fef tfie U§ 
maintaining an ability to sfggf high qualify fgseargh t8 t8pie§ and 8Bj'eetlve§ 
gritigal fef natiQnai §g§ufity": 

in a mmmi %m&m 3 hg ai§§ §p@kg §f the maeiiity ts fmm$ wmm ts 

imp§ftant quiitiSns fcggaiisg §f iagk of tggRnieai ufi^gf§f adding; &g ifiS&itiiy' {8 
property prioritize i§sug§ and fifigiiy) a iaek of qiiaiifigd w'Sfkefs in tfeg§g M4§: 
He sUppoTtid the advaneid w§rk Bgifig diseiissgd in this WSrksRSpi as Both enfiefil 
data t§ Be* aeqiiifgd and a§ iffip§ftSfl{ training for" trig rising ggfigfStiSfi 6f scientists 
and engineers.- 
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7 : 0 Feedback from Panel of Experts 



The Honorable Dr. H Smith, Sr.- Jack fiavis; Sr. Fred Wikrier, and fir.- Gerald 
VdBiS served a§ §ufejget matter €xf3€ft§ and j3f§vid§d iMf wm\\ fmSW @f tHe 
W"8fksH6p: TH6if finding! and f§e§ffiffiendati8n§ Sf6 summarized in IH6 laW MSWi 





Advisory Board Findings 


Advisory Beard 

f^e6mffigntiaii6n§ 


Isomers 


i Niiciear structure is compiex and poorly 

understood 
• Experiments are ad Hoc 1 not systematic: 

some iateresting data but no tfi§gering 


8 Gondiict large scaie compiiief 
simuiations like ASGI (no't HTM; 

M§f6fB@e) 

8 Experimenis:io5g term; giiided by 


Lenr 


• There is good evidence of excess beat and 
trMsmUtaiion 

• N§w theory By WidSffi §H6w§ pr6mi§e; 
collective surface effects; not fusion 

• Low en6f^impiantati6n_6f jfins 


• Careful experiments confirm and 

expand database 
S Expand theory field with" more 

participants 
i ^Ker_aperiments.u3ciuded 


Anti=Msttef 


• Systematic approach required: H6w to 
manage it 

• Experiments will require substantial 
increments 


support agency. 


Nuclear 
Weapons 


i 808 fieSd§ m residual radiation 
weapon; 80E krioivs H6w to RDT and 
prodiice them 


i IIS 001 should proceed; b'€fii sfttfnl'd 
provide requirements 


General 
Observations 


• Agency staffs and services are 
increasingly risk adverse 


« Defense' research establishment must 
tHink creatively afcfiut new concepts 
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Best Available Copy 
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8;0 Workshop Summary 

Thi High Inefg^ w§fk§h§p mimmi ts mmm the fggggaizga ia gaga sf 
the energy gateggfie§ id survey the §tate=e&af£: The pfg§gatatisa§ did dmim tfeg §tate 
gf sgieage hut §f ggufse wefg iimitga in death fea§ga sa time avaiiafeig: At the mi 6f the 

WSfkshSp; an gariy summary Sf "HQt Wash" dgfefief was presented t6 the seniSf §TftA 

iiadefship sr the §aiignt points made in thg twa dap pfgseatatiaa. it i§ ineiua'sa ia 

Appendix S: 



Nuclear Is6Hi§r§ fgsgafgh has fiat ygt pfgvidgd gvidgneg 8f fgiiafeig afia gffeetive 
triggering ffigehanism§ : PfgdUetign §66ffi§ MM§ tfigugh engineering dgveiepmeBf is 
needed iQ seale Up t§ pfaetieai anigunt§ Sfffigtgfiat- The ggfnpigx-ity' §f is§rfigne exeited 
states arid theif induced depietigfi paths iead§ u§ fiSt tS gXpgef idd rfiuefi ffSffi Better 
theory of intense GaieUiatigfiai efTgfts. 

Yet ; @fig gafinol help hut he intrigued By pgfgfitiaiiy' gaifiifig §ee6§§ id siieh highly" 
enefgetig states for military appiigatign§: At this stage; mgdest investments related id the 
study of isomifs and the phy'sies gf dg=gxgitaii8n w8uid appear t8 fee pfUaefit.- Ai§8 ; 

improvements ia experimental ffiethaa§ aad diagaa§ti§ taais may fee waffaatgd. 

eiearly, isgmgf pfgdugtigii is n8t n8W the greatest faadfeiSek t§ a pf8Sf=6f=pfineigai 

difflgnstfatisn and §hguid ast fee pufgued at this im%-. A mm fuadameatai ims i§ 

defflgnstfatiSn gf a fgfeust triggering appfgagh: Mgfe ffigfg gxpgfimgntai W8fk i§ useftii if 
foeused gn deveigprngnt gf teghniaugs fof analyzing gamma spgetfa and measurement of 

depietign rates-. lauaity impgrtaat wsuld fee inngvative appfga§he§ ta augiggf §tfuetufe 

and tfansitigii pfgfeahiiities: Wgapgfig applieatigns fea§6d §8 i§8ffigflg payiead§ Sfg 
premature and sHguid not fee pufsugd: 

Low Energy" Nuclear Reactions afg shgwing §§fflg figffififfefifeif pfggfgss with fgspget t@ 
energy (excess heat) pfodUetign and transmuted element dgtgeti8n ; feiit expgfirnents 
remain only thinly fepfgdUeifeii.- LlM gj§§ suffgfs ffSm a feasie laeic Sf UadefstOTag of 
the ggVgfning physiei. 

Thire is also a ggmpeiiing need fgf a thegfy that gan gxpiain pTgdiietiSn fates' and iead tS 

spegifig eiegtfgde tfeatment§ and eieetfaiyte gafnpasitiaas aad pfgaMsai sffgagtisa 

pgwif; energy and prgdugt§: The Widgm thggfgtigai ggfistfugt appeSfs pf8rni§ing ; feiit 

iagks fghiist expefirnentai ygfifigatign ana fig8fo»§ p^^f fgvig^. 

NET: Wjdom-Larsen theory published in peer-reviewed Eur. Phvs. J. C nine months before. March 2QQi 

The pgiafizing histgfy gf LlNft i§ a detfifflgfit ts expanding fg§gafgh gffSfts aad it sggas 
uniikeiy that depigyafeie/useafeie deviees gsuia fee expgetea within a five ts tea year 
horizon, sgmg igw=ievei funding fey i: i ageagies §eern§ appfgpfiate ; feeth ts gxpisit the 

possibility 6f a fefeakthfgUgh and t§ mgfiitgf Stfigf (intefnatiSnai) fesgareh ia thi§ Mi: 
Nonetheless,- BmA shguld ngt gg it ai§86j fatH6f ; it shguid pfSvidg thg igadefship tS 
build intefagingy fiseafeh ggfisgfti'a with a fgeus gn fgstefifig impfgved fgseafeK 
facilities and figgfgUs expefifriefitai pfStSegis. 
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Aiiii=Mattgr fgsgafeh Has pfgvidge enggiiraging results t8 suggest that pSsllfSns; in the 
form 6f pSsltfoniuffi; may feg efficiently stgfgd with F@a§6naBig Hfetimes: §ig§ffy } §fafeie 
§§ufgg§ gf Ps gapaBig 6fg6ngfating int8fis@ g§mma pui§§§ could Hav'g HiimSfSiis 
intgfgsting military appiigatigns: Mgthgds t8 paekage ?§ with iSJigef Hfe times' and useful 
tesities wiii fgquifg gorisldgfabig gxpgfimgntatlSn and deveiSpingnt; a§ Will achieving 
efficient and affgfdabig p8§ltfgn pF@3ueti@n ffigtHgds: 

A m@dest pfogfam wgiiid keep Wf&A in piay ©n any fiitufg. deei signs regarding the 
feasibility §f Wiapgnizing anti=fiiattgf. 

4* Geiief atidii Nuclear W6ap6iis Concepts appear id fee aftfaefive fgf & fiumfeer 8f 

ffiiiitaW obje ctives;. e§^^ 

fadifiaetiyity 

(bj{3j:MS U§§ 128 



Thg military gffggtlvgngss gf sugh wgapgns wiil need t8 Be characterized in detail In 
gonggft with suitable ggfiggpts gf opgfatigri: The pgHey impiieati8fi§; in terms 8f HSw 
sugh wgapgiis may bg used and whgthgf thgy mggt gUffeni iggal §ffigtufe§ and grmi 
ggntrgi fgstfigtiQnS; mu§t ai§8 bg gxamliigd: In vigW gf th1§ ggnggffi; expressed fey several 
mrmbgfs of thg Ixpgft Pangl ; a eufsgfy fgvlgw gf thg current iegal dgflnitign 8f nueieaf 
Wgapgns WaS iommissigngd By BTM and 1§ pfgvided ifi Appendix S. 

(jiven the cengfg§sionai fgslfietions §fi pursuing ngw nueieaf W6ap8ns egneeptsV it is fi8t 
deaf what BtM ; s f§le sfiguid M gtfigf than t8 stay afefgast of n€w deveigpfnefits in this 
afea ; as a hedge against tlehfigiggy sufpfi§e gfid § figw Wavg gf pfgiifgfatigfi. M§§ } S 
review §f the pgtentlai impiieatigns t§ the U.S. natigfial §6§U% p8stufe ; should such 
weapons bg dgvgigpgd by gthgfs; Wgiiid appeaf tg fee well advIsM 

A Workshop Summary fiepdrt briefing was egmplled fgiigwing the w6fksh§p and Wa§ 
presented to StM spgnsgfs gf the wgffehgp. It Is pfgvided ifi Appendix 
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9;0 Recommendations 

Navel Energy strategy; The Ixpert Fafiei that thgfg My penalty ififefeSfed 

ageneigs and that 6TRA; Is S figw 6.1 aggfig^'j wili figgd t8 find if§ nieBI. It i§ 
feeSmmended that BtM fefffl afid/gf paftieipatg in ffi Intefageney NSvel Efief^' 
Wafking @f@Up: Partngfing aggneigs wgiiid ineiiidg 8©E/MS§Aj the NatiSnSi 

Lafeefat8rig§ ; SM§ ; ©A&FA 3 NSF; and thg Sgfvlgg Ufe§. Trig ehaftef WSiiid fee t8 
g68fdinat6 feiidgels for maximum rgtuffi and ehaft a mm that wguid aeeeiefate 
ieViiSpffiSnt 8f adVanggd gfigfgy eonegpt§ : 

Is6mer Energy itorSgel Thg gxtfa8fdinafy claims' regarding the de=exeitati8n of Hf*^ 
appeaf t8 havg feeeft thafoughiy discredited: Ngngthgies§ ; it may fee Warranted t8 fund 
sefng basi§ fgsWgh t6 gantinug §§fggnifig- gandidatg i§8ffigf§; tS deveiSp an improved 
Understanding ©f thg physigs 8f i§8mgf dg=gxgitati6n ; and t§ gxplgfg dg=exeitati8fi 
method§ other than x=fay stimulation: THgfg afg fig iikgiy ngaNgfm militafy appiieati8fi§ 
of nueieaf isQmefs. 

LINRj LMK §tiii §uffgfs ff§m nggativ'g pufelieiry assgeiatgd with §§H4 FSS88 S.M \§ 
viewed as feeing eenduetgd outsidgthg d§fnain of iggitifnatg; ffiainstfgafn seienee. 

Nangtheiess, thg persistent atid inefea§ifigiy repeatafeig dgrngfislfafisfis 8f exee§§ hgat mi 

tfansmutatian suggg§t that thgfg is sgffigthing figfg wgftfi pursuing. MM should not S3 
so aioiii; but father fdstgf e8ns8ftia that would Hgip fefing discipline and fig8f8u§ 

experimental pratagai ta thi§ field: Additiafiaiiy ; gffgft§ ta fegttgf mi&ffiai thg phy§ie§ 

af LIM as Well as thg dgvgiapfflgnt Sffif^pfffigipig prgdietive m8dei§ are eneSiifaged. 

A«ti=Matteri The ehaiienge afstafeie Parage 8fpg§itf6n§ in thg fm sf p8§ifr8nium 
may be sufmaufitabie but prepress ta datg has feegn madgst: NgaNgfm appii§ati8n§ &f 

this teehnaiggy appgar t8 fee ifcadvisM Aaditi8naiiy ; thg large parasitic mass associated 
With the stafape 8f psitr8nium and thg smaii 8fii8Ufit that gati feg stgfgdj gveri ufidgf the 
m8st aptimistie pf8jggti8ns 5 effectively Hfflits thg §y§tgfn=igvgi gfigfgy dgfisity - .- 
Nonetheless; some basic $.1 fisgafefi siioirid feg invgstgd in kggping ffig effgft alive. 
Perhaps ari alliance between ©I'M and M§F wguid feg usgfiii in thi§ fggafd. 

4" Gefief atiSii Nueieaf Weapdiisf ©TRAj in e§§pgfatign with MMsA and with the 
approval of ©i© 5 shauid eansidgf suppgfting a fgW piiof §tudig§ t8 6xpi6fe thg potefitiai 

appiigatiafii af 4* generate nugiear wgapgfi§ tg mm p;fgjggtgd fefefg fiatisfiai 
needs; expiare the patentiai impagt §f§u§h weapgng if they wers t8 fee used against fef. §. 

fofges 8f infrastfugtufg; and gxaming their gvgfaii pgiiey impHgatigns. 
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Appendix § 
H6t=W§§h Brigfing t6 BTM 
December 11, 2607 



MfA Energy. Workshop 

f Mp§tt Panel Findings and Recdmmentiaiidns 



12 13 December 2006 

Defense Threat Re&Uctidn Center 

Fo¥i Belvoif, VA 
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Findings & Ree8mm§ndati6ns 
isomers , 



• Findings 

* Nuei§af sfruefcife is 66ffipi§* and pSSfiy F unci§rstS6a 
5 ixpefimefits a3=h6§ = not syst§matie 
• Some good data 

« Hafnium friggeri'ng i'neSnciusiVS ana R8f eRSrgeticSliy ferSSfe- 
even 

s TheSfefieai 5frU§tUF8 aRd f§aetiSR §fttiiS§ ar§ ftg@0§a 

« i^p§fim§n^ =i=arig=!§fm; guiaea By tR§sfy ; f§a-- 

teamed 
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Findings & Ree§mmendaii6h*s 

* Findings* 

* Good evidence of excess Reat and f ansmutation 

s Widoffi=Uar§§n theory sfi§ws j3f6mis§: : e6H§etjv'e 
surface effects not fusion 

1 Low energy implantation of ions 

* Recommendations 

* 6af§ftJi §Xp§fim§rlfe !8 gSrififm dali Bis§ 
s Expand theory fleid = need more piayers 
s Other experiments \Ararf anted 
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Findings & Reeommefidafi6n§ 

Aeti=m§tf§f 



> r- rssm r - xaR r^aa r^aa rrsa p» ft 



• Findings 

5 System approach f§quifed: : NSwBig is it?? 

* ikpefiments wiii f§ quire sufestaRfiai inV§strfi§rits 

• ReGQmmendati§fis 

* Mot suitable fSr DTR A ; a §§mBat §upp§Ft aggneV 
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Findings & Recommendations 



Findings 

* SoB needs low residual radiation wSa^Sns 
s DOE kn6ws h6wfS 

* R6Tii and PfeduetioR 

Recommendations 

* DOE shouia proceed 

8 E)6§ shouia provide requirements 
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Findings & Re§@mmehdati§hs 

L6jlflftgflLfilU^J^g.BL_ 



in 



* Firidirii 

» Ajpefigy staffs anci §§rvie§s ar§ irW§asifi§iy risk 
adverse 

• R§g§mmenSati§n 

- Defense research establishment must tHink efeati'veiV 
about new concepts 
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Appendix € 
luminary Report Of High Energy Workshop 




High Inirgy W@rksh§p 

Sponsored By DTR A/A§GQ 

12 - 13 December 2006 
Defense Threat Reduction § enter 
Fi. Bslvd 'if; VA 
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Workshop ©kjeeiive§ 



'^sSuer& fe'&iiftsra'.' 



• Survey and assess tfie S&T of highly enSrgetic maSfiais; whose 
energy is released via nuclear and subatomic processes 
(^l^eV/unrt-eventj 



• NLicieaf isomers 



; Low energy nuclear reactions (bE^R) 

• Antimatter Annihilation 

: Advanced nuclear fission and fusion 

; Exotic/Exffeme Physics 



Spin Isomer Fission Fusion 

17E Hf «* 23*0 £i 



Anti-flatter 
Artnthn&ian 
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Key Considerations 



SRoUlci these topics 133 included as part of a Bala nee 8 ifivesffnent pSrtfoliS 
in 'Disruptive Energetics?" 

J So we understand trie underlying physics sufficiency villi to proceed vtftft 
confidence? 

! Do trie poteRtiii payoffs outvvBigrl tfie risks? 

Wfiat sRouIci Be the fuclis of the investment? 

* Well : 9efine3; refereeQ; FepeiSBle experinrienS? 
*• Pro8f-8tc6Rcept tested 

s THeoretical investigations? 

* QtHer? 

Wfiatare the potential applications? 

: Gould trieie topics underwit gime : crianging improvements in vvaffigritiRg? 
What are the potential risks? 

* How many orciers of magnitude of the specific energy density is iikeiy to fee lost 
to s^tenvievel packaging? 

* WHat^n ; ticisrns sHotiici we anticipate from scientists; from trie SoD fetirSaucrf c^; 
from Gongfess; .:.? 

; Wili tHese topics Blimp tip against nticiear arms control agreement? 
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= Trie Basics 





^Killed E^Bfiaasl^e ,. 




3iPifiifr 



Positrons anniRila.tB^wrtH free, electrons 
producing tW6 soft (0:51 MeVf gamma rS^s 
(no raciioa'ctiVe pr6aucS/fesi8tiesJ 
i Energy a'enirty-.for r?E§,ls j:Bl JS 1 * j/g< „ 
compared to,4;7 x 10? J/g fSr tKlf aria 8:2 x 
i0 10 d/gfor S5 Ufissi8n 

1 //§ Sf posrffSns -48 fc§ fif f Wf 
Posiffons pfSaucia' ViS d^I^ss? iftlliRg 3R£f 
gajrjDroaucfion (requires I mac or 
synchrotron) 

PSsiffSRs sfiric! as Rltffil pSsif SHiiirfi 
: No ipace cftlrge forces to deal ™ft 

• Positroniam stabilized By crossed E and B 
fieiSs 

• QUInfiJrn tfieSFV prldlcS sSbie e8uiom& 
states SfpSsiSoRium ftffi iifefimes of one 
year or longer 

• Ps r storage in Penning traps and silica 
aerogels 

P6Sntiij.aBpiicati8ns include biast-fr'ag 
effecS; E MP gamma FSV UsSr; BiSSgent 
aefeat; Propulsion gg 
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^ARP A^ Proposed Applications 
for Positfonium Pa vioad * 



A non-nuclear near-miss=to : l<ill ifiterceptor for 
Ballistic and cruise missiie defense 

Rifn/'J J"«tt r» r\* nnitnr port; 

Direct nit not necessary 
Radiation kill of elecfrSnics anci Ijioagente 
6.3 ns risetimg l(B)(3);10 bJSG | gf|^Rg circumvention 
One jig 'Burst can Be ietHai £ XDOm aQalnsiunsiiieidid 
eiecfronics (upset &iaichupi: Strier ietHaii^ mechanjlml 
operate at shorter ranges 

Qniy rniiiiseconci coiiateral RF interference effects 




• A RiiieF of bi6ageRts in sifiaii Blinkers 

s Promptly kills bio age rite prior © dispersal 

1 1 jig biirst has a iettiii raSlis of 2 mefefs against 

antrifax; tfie Hardest case {radius for rendering sterile 

is greater) 

: Briefing By Martin Stickiey, 5 June 2006 
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TeGhnicai OHaMeng§s 



VribSasnti fa SattfswT 



consists of 10^ 1< 
pdsrtfons stofid (as Positronium)* at a Sensiiy of 
i jigj/iiter; with an energy equivalent of 180 fold (40 leg 
f ftf : 2 5x vSlufngWc j 



III 



* GHii 



Positronium production 

• P lint capital ancj SperaSng costs ($77M : 
$200M per yearj 

S 6u$utof 10KSl^Pipir$eIr 
bong : term Pi storage (30 yrs) at 
militarily useful densities (180 MJ/ij 

• Create stable states of Ps that prevent 
selfanniHilaBon 

• Penning trap fer accumulation and 
cooling 

• Silica aerogel storage for weapons 
application 

Cost per weipSn 

• $2O0i<-$1:5M 
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Nuclear Isomers = trie Basics 



Nuclear isomers are meia stable excited 
niicieaF stales with energy ciensities^ 
approaching nucjear fission (up io 1 0 9 tl/g for 
isomers vice 1 0* 1 d/g fer nuclear fission) 
Nuclear isomers are iong iivecl with mean 
iifetimes ranging from a few jJsec to 1000s of 
years 

Fuel produclion is harder than for §Wm 
isomers can be de^excited to release energy 
By k'=rays f neutrons; ions; 

• Demonstrated in i*ofa and' 1 "Aii 

: Triggering ptiysics not well understood 

• Energy break-even is improbable 
Potential applications 

• Weapons and portable energy sources rf 
triggering energy is iow 



III 



intermeafaie ra. e -rjn aj 

' — residual 

photon 




intermediate. 
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The HafnSUm Contfovefiy 



187 NF2 ii ittrac^vejsome^ 

: 2.4 MeV aixSve ground state 

2 Haifiifeof31yelre 
In 1999 ( £5iiai36rati6n \ed by Cari 
feoljini JUT; EjiilisMepS^ jn,P^ 
Rey^Litters evidence jtfat lbf,ke r Vx : 
ray pfiotSRS can de'-excite , 187 Hf^ 2 ; r . 
SggeFing a prompt cascade of 2 
MeV girrima=rIVs 

* Claimed existence of k- mixed state some 
2<*6b(ce\/ above Htb m2 ISte^ 

All atteffipS .to reproduce Soiling 
resujte failed 

Strong uieoreBcaLirgLimenfe against 
friggering of 187 Hf" 2 

• isomer is in ftgh spin sSti j J =1 §,Jcj=1§j - 
selection rules E -M Beca y, severe ly^ 
ffiBitfahsitiohs wtfi large changes in K 

5 jjjeore Sea [nucl ear x : ray a fcSsorpti on cross 
sections too low By x1(r 

E.ven if jigger ing were poiiikie; „ 
Sifficuit to envisage cHain reaction for 
explosive applications 




WR§f§ f8 n§Xt? 

Achieve closure for iStffRS ?? 
Nticiear structure studies (femixmg) 
• Stfter isSmirs 
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mmm 








418 

0:68 


109 
118 


46.4 

72.9 


*Ag(n ; yj x^Ag 

(51:8% ^Ag; 48:1% ^AgJ 




infinite 


75 


1010; 2800 


6.3l2%fifflatur r lif^ 
14:1 %' enf icfted from 6S Mb) 




141 


49 


4; 99 


(^la^fnfromSRWt) 




1200 


6 


264 


i^Ho MVenficfUa' from 8fiftb 




2x 1Q § 


14§ 


37 


(96%'lnficriecl fern SBKti 




0:44 


970 


100 






31 


2446 




18* § $j§ffi£es ffSm SRS TeSRnoiSgiel; 



*S6'uF6e! doe shurner; NrL 
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Energy Nuclear Reactions (L-ENRf 



S Tw6 Branches of LEKIR 



Excess Heat 



s Nuclear TrifismutiSon 
Legitimate experiments By reputable 
FeseaFcReFs worldwide continue 13 
demonstrate "excess neat* pmducfiSH in 
eie circle mistry experirnents 

©tfiSFJ^^ fcSVe sftSttfi r 

transmutation of elements and production of 
energetic tritons; helium and tritium 
N6fi§^6f fi^^^ can fee atfiButea 
to conventional cRemistrV 
Trie BSay of eViaiRce supporting LrE ftlR 
continues to gFSw; feut fclrd dlfi still Sfiiy 
ttiiniy FepFodu'cioif 



NET: This is incorrect The hypothesis of "two 
branches" is obsolete. Excess heat occurs in both 
n/Pri as well as Ni/H. So do transmutations. 



@uestion:' Why hav'g bEfciR FgsgifSriSFs not been 
kiiieci b y jgthai dosgs of neutrons and g ammas?? 
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New TheofefiGa^Developments 
WidorrhLafsen Theofv 



Purports id explain mosl LeMr observations wHfioui invoking any 
hew ph ysics be y ond ih§ standard modSL 



i=ENR is ajfianifestation of thS wSaic interaction - it is Rot fusion Sr other 
forrris of stFong interaction 

Manyf Body patches" of cSiiectiveiy Sscil'lating protons SF deu^FSRs form SR 
metallic fiyaFide surfaces ioaded with hy'dFogen isotopes 
Goiiective oscillations oj the proiBRs/deuSFoRs staFt iSSsefa.cSupil ffi the 
collective oscillations, 8f HeirBy sliFface BiismSR pSiafiton (SSP'j IlecSSHs; 
commonly found on trie sliFface of metals 

Goupiing Between the two increases trll local elecfric field t8 >l6" V/ni 
(aBBUttRg same as trie GoulSmB fields seen By inner ilicfoRsj 
intense local radiation field raises effective mass of SSP elecffSns so that 
they can react with near By protons and detiterons to term neuffons 

Neliffons .cFealecj coiiectiveiyhiye huge guanBim mechanical waveleRgths 
ana are almost always a Bs or Be 6 By ReaFBy Ru'ciei 

Gammas emitted as a result of neufon aBsorption are intercepted fey SSP 
electrons and refadiated as mucR softer E-M energy 
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Wia@m4af§§ti Theory Explains 



• ixcess heat in ei§§ft§eh§ffii§ai §§jj§ 

• Nuciear tfansmutatiGn aiaUndanees in 
§ie§1f@gh§mi§§j cells (total fafe§ §h§vvn id Be in 
agreement" with §5(p§rlffigriij 

• Tr§n§mut§ii§R§ §&§§rv§d in §gpl§difi§ wif§ 

experiments as early as 1111 
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Advarieed Nuclear W§ap@n§ GGnGepts 



in 



Taii8rSa @ti$ut§eviegs 

• Wucleaf-cif iVSR directed eRergV 

• X'rIV laser 

• Kinetic projectile array 

• Enhanced radiation weapon 
s Enfiincecl; iScaiizecj EM? 

Pure Fusion S§vice 

• 0T pellet implosion 

• Enhanced energetic material direct 
drive 

• Plasma Z-pinch drive 
s Essentially fallout free 

• SSjnjBs^ 
radioactive isotopes 
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• Dark Matter 




5 Density of clark matter is miniscuie ( 1&%cc) 

• Dark Energy 

2 G 6m prises aBou't 74% of miss/energy of universe 

S Governs cur7enSy obsefved accelerafion of Standing urirvefie 

• Permeates and fills ail space homogeneously; 

• Bensityof dark energy is miniscuie HS^g/ccJ 

• Mini Black Notes 

; A Black fioie of trie smallest possiole mass as tiefermine'd fe^ quantum 
mechanics 

8 A degenerate sta£ caused runav£y Sv'apSr a*8n £fue tB tiSwferig fixation 
s Miis.ii.pf Srcier Pianck's mass (2 £ 1§* kg); Sr 1:1 x i8® GeV; Sr 1:8 GJ (900 




i thir*t Aoc>irirr\ 

UNCLASSIFIED 



28 



f6r Official tJ§E 6Mfe¥ 

42 



f 6R QFFi€iAL u s e Q^e¥ 



Appendix B 



TATUTORY & TREATY RefeReN6e§ TO NueLfiAS 

Weapon! Development 
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TATtTORY & TREATY R£FEit£N€E§ TO Nti§LfiAR 

WMP@M§ BevfMPMeMt 



tJ.§< Nuclear WEAP6NS ©BLigAf i@fts INf eMAt i3NAfc LAW 
Nugifear N6n=pF6iiferati6n Tr6atf (MPT) 6f 196§ 

©ftgfi rgfefrgd t8 as trig "ggfngfstgng" gf intgfnatignai HUgigar n8n=gf8iifefa1i8ri dSgtfifig. 
thg MPT gmfegdigs the aspiration t@ "fagilitatg thg gg§sati8n 6f the m&iufaeiure 8f nueieaf 
weapons" and work toward "ggngfai and egmplgtg disarmament" am8ng natiSnsV In 
spit! gf the tJ=S: ggvgmmgnfs" ffg§tignt inVggatigfi §fthi§ tfg§^ in dipi8matlg 
pronouncements; it cgntinties tg takg aetigns fgiating |@ thg dgsign and jjfddueliSri 8f new 
nugieaf WeapgfiS; ngtafciy thi Reiiabig Rgpiaegmgnt Waffigad PW) gSfieepI Slid the 
Robust NUciiaf lafth Pgfigtratgr (rMIP) pfggfSm. 

During the MPT Mv'm Ggnfgfgfigg; the five MPT=estakiishgd ggfmSriefit nuclear 
pgwef§ (U.S.; U:K: 5 ©HAg,. RUssia and Ffafigg) miitm the MPT g8§l of evgfifciai fiugigaT 
disarmament, reaffirming thgif "UfigpivgeSi ggmffiitffignt id tHg uitiMtg g8a1§ 8f S 
complete elimination of nuclear wgapons and a treaty gfi general and complete 
disarmament: •. =" The M statgffignt farther fgitgratgs "thg nege§s1ty 8f a. . .e8nVenti8n 
banning thg prgdiigtign gf fissilg matgfiai fgf nligleaf wg§p8n§ 8f 8tHef riiigiear expiSsive 
devices. ::" 2 Whiig tHg MPT=fge8gnizgd nueigaf p8wef§ are thereby teeBfiieaiiy permitted 
t© ggntinUg dgVglSping figvgi nug'lgaf WgapSns Ifi thg ahsenge 6f §ueh a c8rn|aei; dSiiig §8 
is widgiyjgflsidlrgd afltithgtigai t8 thg spirit gf the MPT: An additiSnai j3f8dUgt 8f trig 
1995 NPT RgVilw gonfgfgfigg was thg ad8pti6ri 8f 13 "pfagtieal step§ 5 ' toward the 
impigffigntatign gf Article VI of thg MPT ggnegfning gventuai nuclear disarmament. 
Research undertakings aimed at gXplgfing figw §ia§§8§ gf fiuelgaf WgaiSSris mSy visialg 
8ne ©f fflgfe gf these step; including the agfggrngiit t8 mgvg toWd § ii diffiifii§fiifig fgig 
for nuclear w§apn§ in security S8ligig§. ..and tg facilitate thg pfgggss 8f trieif total 
eiiminatigfi:" 3 

In a February 3 ; 2Q6§ ; spgeh egnegfning U.S. egmpiianeg with Article Vt, A§si§tafit 
Segretary gf State fgr Arms €§fitf@i Stgpeii §. Radgmakgf; wfiiig fiighiigfitifig 
reduetigfis ©fUJ : BUeigar stgekpiies afid the e€§§ati@n gf fissiSnafeig ffiatefisi gfSdag^Sfi 
fgr nuclear wgapgn§ ; issugd a egfitfgvgfsial rgsgfvatiSfi: ftefeffifig t8 an improved eSftK= 
penetrating eapafeiiiry ; hg ffladg gigar that tfig U.S: w8iiid "eSntiiiue t8 pan f8f 
ggiitinggngigs and ggflggptuaiiy gxpigfg tgghnigai 8Bti§fi§ that eSu'id mSifitain tHg 



\ Aftieie VI} NPTI <httpi//ww:fas : 6rg/niike/e6nu^^^^ 

2 M StalemSnt ©ft I9S0 NPT RSvigw goiifereneel ^Hitpl//W^:6eip:6fg/pi8gra^npp/^ 

3 2t)(3b NPT RgVigw g6nfefeflg6 Final BSeiMent: ^^yimmmmm^QflllmMMMf^m:3S^ 
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credibility §f §Uf nueieaf deterrent capability. Lggkiiig §{ gpti6fi§ §§p fi8tfelfi§ SfeStit 
what Wg wiii d§ : The faet is that the United §tate§ i§ net deVeigpIng any' neW ntieieSf 

weapans; ingiuding iew^ieid nueieaf weapgn§ : The §tu# ©ffisw wgpfi§ de§igfi§ 
under funding pfavided by €§a^§§§ in past yeafs fgf advanced m&&§ m beefi 

Sntifeiy eQnggptuai." Radgmakef emphatieaiiy repeated that the U:S. §^end§ "zefg = i,et 

mg repeat = zm daiiars" m the deveiapment §f pfgduetign sffiiw nueieaf wgapw- 4 
Bufiag a May 18, §585; ggmmittee gf the §@§i MPT Review ggnfefenes; Aafeassadsf 
•jagkie w. sanders ; spegiai Representative gf the President fgf the N8B=fr8iifsfstiefi gf 
Nugieaf weapens; eehaed Rademakef § tane 5 paintediy asserting* that "the united §tat§§ 
is nst 5 repeat n6t 5 deveiaping new nugieaf weap§n§:" 5 

The RRW program has been gritieizgd f@f vl@iatitig the spirit of Aftielg Vi. Ftifidifif fgf 
this pragfani in thg F¥0l Ifigfgy Slid Water Apprgpfiatigns Aef stipulated that; "Sfiy 
weapon design W§fk dSng under thg MW prggram must §tay Within the ffiiiitary 
requirements 8f the existing deployed §t6ekpiie and any neW Weap@n design" ffiu§t §t§y 
within the design parameters validated fey past niieieSf i6§fs." 6 

Comprehensive Test San Treaty of i996 

The pfingipai ebjggtivg af the 0T1T i§ to iimit giabai nueieaf pfgiifefatign By denying 

fiugigaf WgapgRs states the ability to aerii6v6 tggrinieal adVaneement§ that require testifig 

ta verify . While the u>9< i§ a signatafy ta the gT§T ; the senate ha§ m ratified the 
treaty. Hawevef; the iili Hatfield Amendment established a nueieaf te§ting mgfatgfium 

in keeping with thi spirit 6f the €TbT : This mofat8fium remains in effect: 

While the CUT expiieitly bans "any nUelgar weafgfi test expigslgn gf any gthef nueiear 
expiesjoii;" eonsidefabie ambiguity exists" g8ng6fning the teehnieai definifign gf these 
terms. 7 '" 8 Indeed; a mi L@§ Aiaffi8§ Matiaiiai Lab8fat8fy rgpSft notes that "3 fiueieSf 
expiasion has never been defined affieialiy. ^ Less ambipgus is the preamble t@ the 
treaty; whieh fee8gnize§ that thi egs§ati6n of nueieaf test explgsigns is neeessafy fgf 

"eanstfainiiig thg dgveiepment and qualitative iffi|f§v6ffiefit gf nueieaf weapgfis afid 

ending theJgyieiafjmentaiafe . 
Other Goid War Treaties 



4 Radeffiaker remaiks; "U:§: goffipiianee With Meie VI of the NofrProiiferation Treaty (MPTf i 
<hnp;//www : state : |§V/i/aeMs^W4 i ^Htm^ 

5 Sanders remaiks; 2005 NPT RgvieVv gdnfefeneei ^Bttpl//wWw:M : int/usaV05-i68.htm^ 

6 FY06 E&W Appr6pfiations Aet; PL-. 109=275: ^Ht$i//tii8ma§.l8e:g6v/egi: 

7 GTBT teXtl ^http:/A^ : etbt8 : 6fg/treafy/treaiy = text : pdf^ 

8 Jonesj voii Hippeij "Tlie Qiiesti6n of Pm FusiSn ExpfesiSfis UndSr tiig CTEST;" iciin'ci & QldBSl 
Security i998 ; VGiiiffie 7 ; pp. i29=i50! 

^h^:7Avww : pnneetGn.edu/~gte^ 

9 TH6fii,. RoBeft N : and W6st€fVeit,. QSHaid ft. "HydiQffiieiea^E^fimentS;" hd§ AiamSs ^Stieiiai 
LaBoratoiy; Febfuaiy 1987: ^^yfm^MSf§/§i^6^f^ii8Si^i^iiiMMbb:^ 
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In the texts af ths strategig Afm§ Limifatian Taiks treaties" (sALT i and fi)\ f§fer§riee§ t8 

nueieaf weap8n§ ari obiiqiig; tfi8ugh e§mm@niy iifidefsfSSd. Tfig treaties iffiUi refer t8 
"strategic effensivg arms," U MM§ ffii§§He§,' 5 and "l€§Ms." Tfig uriagfslSndifig thai 
these terms mm te niigigar W§§p§fl§ is implicit Jfi SALT I ; tfig W6fd "fiiieieSf" ap^e3f§ 
oiiiy 8ngg = In rgfgrgfigg t§ trig titlg 8f the MPT. 10 fe SALT fl ; IH6 parties" feeefnize ffie 
devastating §@&§^|U§ii§§§ §f "nUelgaf WaT atid §gfg£ f§ ,"gxgfei§e fg§£FztiiH ifi trie 
dgv'giepffignt ©fflgW typs 8f strategic §ffgfi§ive affns?" 11 fe BStfi tfig Strategic Afffif 
Redueti6n Tfgatigs (START I and U% fgfgfgnegs are made f8 "nueieaf armaments" and 
thg means fef dgilvgfing trigffl =,Bg,avy fe§ffifeSF§ } AL€Ms ; atid §8 8n = witRSu't 8ffefin| 3 
pfgglsg dgfiflltign 8f"fiueigaf " 12;13 UkgWl§gj tfig Anti=8aiii§tie Misslie Treaty" 8f Wi% 
makgs fgfgfgnge t§ "stfategig arms" and "snaggle Baiiistie mlssiief in the 66ntext of 
pfevgnting "nuglgar war " 4 

Thg Tfgaty 6n thg Prohibition 6f the Emplacement 6f Nueieaf Wg&pB§ and ©tfief 
WgapSns 6f Mass Bgstfugtlon 6n tfig Sga=§gd and tfig ©eeafi Fi86f and in the SiifesSU 
THgfgSf (§gabgd Treaty) @f l§7l erSfiibits tfig dgpiSyrngnt 6f "any fflieleSf W€3j38fi§ 8f 
any othgf rypg§ 8f Weapons 6f mass dgstfuetiSn" 6n tfig seafegd; tfig 8eean fl@6f 8f in the 
subseii: 15 Tfig Limited Tffi §an Tfgaty (LTIt) @f 1^3 ; §!§§ kn8Wn as tfig Tfealy 
Banning Nuiieaf WgapSH Tgsts" in tfig AtmQsghefgj in @Ut6f Sp A aeg afid Uiidgf Wafgf (8f 
the Paftiai Tift Ian Treaty),- Invokes tfig dgslfg t§ "put afi 6nd id tfie eSntaminStiSfi 8f 
ffian's envifonffignt by fadi§aetiv'g §tib§t§fl§e§j" a bf§ad definition that Bans fi@t §iffipiy 
nugieaf weapon tgst gxpl8§i6ns ; but "any olfief fiUeigaf ex"gl@§i©n7 ,} Tfig imty fiiftfief 
prohibits any nugigar gxplSsien that "eausgs fadiSaetivg dgfifis t8 fig pfesefit 8u1§ide tfie 
territorial iirnjts §f tfig state ufidef Wfi6§g jufi§dieti8ii 6f e8ntf8i §uefi expi8§i8fi is 
g@ndugtgd:" lg 

The Thfeshaid Tgst @an Tfgaty (tTIt) 8f i^§ 5 seeking tfig a ee§sati6n 8f tfie nueieaf 
arms fagg 55 and fgdugtl8n§ In "stfatgglg arms" and gVgntUai ^fiUglSaf di§afniaffignt;" 
pfShiblts ''any Undgfgf6und nueieaf Weapon tgst having a yleid exceeding 1§§ kiiStSns." 
Aftigie III ofthg trlaty spggifigaiiy permits "uiidefgfQund nueigaf gxpi8si8ii§ eafrled ©lit 

by the parties far pgaggfui pufps§g§;" wherein the teffn„ u expi6§i8n }J is defined a§ "the 

feigasg 6f nugigaf gngfgy ffgffl an §Mpi@§iV@ gani§tgf : " 17 An giitgfowtfi 6f Aftieie ffl w'3§ 
the Peaceful Nugieaf lxpi§§i6n§ Tfeafy (MIT) dfl§% wfiiefi sggks t6 "assufe that 
undefgfaufid nUgiiaf e3cpi©§i©fis f<@f fjgaggfui pfp§§6§ §fiaii fi§i be iiggd fef §Uff@§6§ 

related t© nugieaf weap8n§:"' Under this tfeaty,- the parties agreed ts "ffshifcii te $mm 

and not to gaffy eut.- . afiy gxpigslofi wfiiefi d@6§ n8t gaffy Out a fjgaeefiii a^iieatiSfl . 

gxggpting te§t§ prmifted under the pwi§t§fi§ of the TTIT. 18 The §ffgfggg §fi^§ivg 
Redugtians (§©RT) Treaty aflOQi §@ught t§ reduee and iiffiit "strategic sffgfiswg anfir 



10 SALT I text! ^hr$!//www:fa§:6rgffi^ 
" SALTjitextl ^ht$://w\vW:§tai6:§6v/v^ 
!? START t text! ^hr^!//ww : §tate:g6v/w^^ 
! 3 START It text! €ht$!/AVwW:fas : 6r^ft«^ 
! 4 AIM Treaty text'; 3Mp!//wwW:§tate:g^^^ 
If SeaBed Treaty textl ^htrB;//www.flU:6fg/e^fes^ 

16 LTBT text! ^hftp!//vvWw : staifi : g6v/t/ae7m7479^ 

17 TTgTtrxt; ^Ktt|l//W\vw:§tat8:pV/t/ag/m752u4 : Htin^ 

18 PMET text! ^hrtpi//MVw:fas:6fgVniik6/e6nifoi/pn^ 
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and "stfat6gi§ riiiglgaf waffigadsV 5 19 This tfgaty wa§ gfitieized iff sSrrie ^iiSfiefi diie 18 tfce 
ambiguity assogiatgd with the tgfm ^stfategie mekffi wafheadsY" ^fiiefi differed ff8mjrie 
tifffi "warheads attributed 16 strategic delivery stems'" used in trie STMT I Treaty 1 . 20 ' 



UJ S C&VERNMENT MugLIAS WeAP@N§ P@m g¥ 

Atomic Energy Act of 1947 

leg= 4 of the Aet pF©hifelts the p§§§§§§i@8 §f QpgfatiSn ©fragilities "fef tHe pTSdiietiSn of 
fissionable material in quafititig§ gf at a fate suffieignt {% ggfistfuet S fegffife 8f Sthef' 
military WSSp§fi" gutsidg the e§ntr§i gf tfig AtSffiie Efigfgy g§ffiffiis§iSfi (M§% Lifer, iff 
Sg§ : I the iaw pfghifeits tfig manufa§rufe ; jSfgduefigri 8f pssgssign of the means f8 
"utilize fissianabie materials as a military weapon, gxegjft as §iitHSfized By the 
€6mmi§si§n7 ! Tfig iaw ais§ fgfBids "Sny rgsggfefi Sf dgVeiSBfnentai W8ffe iff the ffiiiiMfy' 
appiigatign ofatSmig power tfsuefi fgseafeh 6f dgVeiSpmeiitai w8fk 1§ eSntfafy 18 Sny 
intgfflationai agfggffignt:::" 21 

Atomic Energy Act of 1954 

m. §1 ©f thg Agt grants authgrijy tg thg AI6 !§ "ggiidiigt gx-jjgrirngnt§ and dS fesgSfgH 
and dgVliSpfflgnt Wgfk in the ffliiitary appligatiSri gf atgffilg gnefgy - " and "engage in the 
pfodu§ti@n of atofnie weapons,- §f atgffiig Wgapgn fSffi-. . THg term "atgffiig enefgy" j§ 

defined as "^ijM^^^MMiiiifi^^iM^iiii^llto^a^^ 
tfansfofmatigfl ." 22 Thg tifffi "atgmie weapW is dgfifigd £§ "any dgvleg utiiizifig gfgffijg 
energy'; exclusive of thg means fgf tfan^gfting §f gfgjjeiiirig the d6vig6.- . .thg prineipl 
pufpgse of which is fgf iisg as ; 6f fgf dgvgigprngnt of, a WgajJgn, a W68jJ8R Bfotolyge, of a 
weapgfi test dlViggr' 523 

Sgg: §1 provides fgf the eventuality that "the (3gmmissi§ri may determine ffgm time t8 
time that gtfigf matgfiai i§ spggiai nugiSaf ffiatgfiai iff 8&Mm t8 that specified iff the 
dgfinitign as* spggial nliglgaf matgfiai: ggfgfg ffigfeffig any; stigh detefminatiSnj the 
gommissign must find that suefi matgfiai is gapbig 8f releasing substantial §uantitie§ 8f 
atgffiig gfigfgy and must find that tfig dgtgffnifiatign thai §uefi material is sjSeeial nugieSf 
matgfiai is in tfig intgfgst gf tfig ggmmgn dgfgn§g and §6eufity ; and tfig Pfgsldgnt mu§t 
have gxpfess'ly assented in Writing tg the dgtgfmifiatign:" 24 



1 9 SORT treaty tixt: ^http!//www : whiieh^^ 

20 geiiter for AffiB gSntfoi; Energy and EnvifSnmeffiai Studies: *^ylmV:fflmfM:fii/§tifi/§M:ifflfr 

l\ p=L: 79=585! ^^y/mi^^:§^/smmsssi&s^:^ 

? 2 Titie 42 ; Seetion 20i4e ; U.S: g6de 
f Title 42; SeetiSn 2di4d; U.S; €6de 
24 Titlg 42; Sgeti6H 2d7l ; U:S: g6fle 
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The A§t grants tg thg Pmmm the fight tg "difeet the g8rnnii§§i8H te (i) Mm §u6h 

quantities of spggiai nueigaf matgfiai gf atgfnie weap8n§ t8 [©6©] fef siieH use as He 
dggms ngggssafy in tfig intgfg§t 6f nati§nSi defgn§6; gf (I) t6 aUthgfize [§©8] f@ 
manufaetufg; pfgdiiegj §f agqWg any afgffiig W6gg§fi 6f titiiizatiSfi for" ffiiiitSry 

purposes; Provided,- H§W§V§f 5 That siieri autHgfizatiSn sHaii fi§t extend t§ the £f@8ti§fi@B 
§f spggiai nueigaf matgfiai §tH6f than that incidental f§ the SpWatign gfSfigh utiiizStigfi 
faeilitigS: 5 ' 

Additional definition^ 

ffig Mueigaf Waste Pgiiey Aet 8f i§82 includes in its definitiSn 8f "atSmie energy 

defense activity" the foijgwingi "weapons activities' mMf® defense ineftiai 

ggnfingmgiit ftisign.:: 55 25 

Agggfding tg Sggtign 233la ©f Title i§ 5 U:S: godg; the definitiSn gf ^WeapSn 8f ina§s 

desifuetian" ingiudes the fgiigwing gateggfy-; tt (B) my weapsajiat i§ de§igned is feieaie 

radiation gf fadigagtivity at a ievei dafigSfgUS tg Human iifg.- . ;;2 ' 6 

1953 Agreement = Department of Befense=At6niie Energy €6inmi§si8n 

In \Md aii apeeffigiit was gstabiisrigd between the AlG and the ©8© {§ delineate the 

fgsp6iisibiiitie§ gf the fe§pe§tive agengies e8neeffiifig a fjfggfarn§ fefpfspmi stmie 

Wgafjgns,. their deveigpffieflt; test; standafdizaii6n ; and gf8diieti6n in aeeSfdanee With 
military fequifemgntsV 5 The agreement §tate§ that the 2i devei8fjmefit and pTSductiSfi of 

atgfnie wgapgiii wiii he the ggmpiementafy fe§fjgfi§iBiiifie§ of the M§ mi the 

the "dgveigpment and pfgdugtign gf fiUgieHf sy §t6m§ [defined a§ " e8mefi§ed-8f.the 
fMon.andZgLMgn.mate^ 

^t§a^niAejafe.§f«^§ai8m^lM6fl ?? | i§ the pmasy fuHetign 8f the the 
"divisisn gf fggpgnsihiiitieg fgf the deveigpffient aad pfgduetisfi gf atSmie weap8H§..:wiii 

bg by jSint agfegffignt gn gaeh wgapgn gf By eias§e§ gf weapons Between the M§ and 
BaB"l and that the "detgffninatign gf military §haraet6fi§tig§ §uitabiiity ; and 

agggptabiiiry ; : .i§ a primary ftingtign gf the Bg6. ?5 The agfeerneat ai§8 ffiaiataifi§ that "it 

is fundamental to pfggfess that both agenejgs pursue aggrg§sjyeiy the study 8f new and 
fadieai cgnggpts fgf military agpiieatign gf atgfnie efiefgy." 27 

The i§53 agfeement identifies §ix fjha§e§ gf niieieaf W6ap@B§ pTSduetigfi! 

1) Weap6B cdnceptidH (may be undertaken indejjeadefitiy sfj^fitiyj eife Sgefiey 
that wi§he§ tg puf§ue aa idea weigh wguid inveive the mSdifieatisn of §f the flew 
deveigprnent gf nueieaf §ystem§ mm ask the ethef agefigy te %%mim the 
pfagtigaiity gf at iea§t that pgftigfi gf deveisgfnefit) 



* Titig 42 ; SggtiSn Widl; U:S: gede 
26 Title 18; Seetion 2332a ; U:S: 66del 
^http!//w^:iaw:e6meU : eau/use6ae7K 
e,lOrj5()2332==a998=:Htiiil^ 

2r i9l§ Agreeffigflt; ^hh^l//wwW:a6a:mii/pui3§/f6i/rea^ 
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I) Sgtgf mi nation 6f Feasibility; (mSy fe§ undertaken independently 6T jointly ©8© 
detefmin§§ militafy §Bafaef§fi§ties §f WeapSfi) 

3) SsvgiepfflgHi £agiH§£Fifi| (Ae€ iaun§hg§ a divgisptfit $m$ffi; jjfstei 

protgtypgs; ©8© givgs guidange) 

4) Production Enginggring (Alg proceeds with pf8dueti8n 8fw*S8j38fij ©8© gives" 
guidangg; gVaiuatgs pf6t6ty'pe§ §s ngggssSiy) 

5) First Production (Alg manufaeftifgs wgaponj ©8© ffiake§ evaiuStign) 

6) Quantity Production and Stockpile {Alg Brings pTSduetiSn {8 fiiii seaiej ©8© 
ggntiflugs appfai§ai 8f Wgap8n§ prf8fmangg) 

Department of Defense fiirectives 

BoB Bifletiv'g 1116:1. gntitigd,- a jmi Nueigaf Wg§p§fi§ ©gv'ei8gmen1 Srudie^aiid 
Engineering Projects, 55 expands §H fee fifia§e§ witfi trie M8w1fig dir§cti8n§; 2 ® 

I) L egfiegptggfifiitiSn §tudig§ (Phase 1); 

a : Any B§© g6mp6ngnt (witfi the e68pgfati8n 8f Stfigf ©8© §8ffi£88gn1§ m trie 

©§i, a§ dgsifgd) @f the ©@I may geadugt a Pha§e i stidy t8 define a weapsfi 

ggnegpt and t§ figij) tfie ©8© g6mp8nent g8neefried and trie US©Me decide 

wfigther t§ pfggggd with a jeint Pha§e I study: 

b. If the Pha§e i study mmm the rnedifigatisfi sfaa existing nuclear wsapi 8f 

Jfa> mmpmSni %f r d ti&v nWim We'dp'oil, tfig ©6© €8inS8nent gSneefned §fiaH 
ask tfig ©81 18 gXaming tfig pFagtigafeiiity 8f at i@a§t that j38fti8n 8f tfig gSfieept 

An updated Vgfsion of ©6BB 3 116:1, gntitigd i4 J6int ©6©=©§E Mieieaf Weapon Life 
Cycle Activities;" fgpifg§ that ©6© pf8egdUfg§ f8f nUeigaf W6af8fi§ iifg=eyeig a€tivitig§ 
shaii "Require fiiii e66fdinati§n of all nueigar WgapSfls dgvgisgrngnf; gfSduefiSrb 
sustainment; and fetifemgrlt projects witfi tfig ©8© ggffipngnts and tfie ©§E." 2 * 

Bo© Bireetlvg 2016.. i, gntitigd,- "iffipigffigrit§ti6n of, Siid €§nipii§fi€6 witfi; Arm's @ffiM 
Agreements, 5 '' mandates that "AM ©8© aetMtigs shall fig fuMy §8ffip1ignt witfi gfffiS 
G§ntf6i agreements' 6f tfig U.S. §8V'gffiffignt."' Tfig ©ifgetivg fgpf8§ tfie Ufidef §€gf€t8fj 
©f Bgfensg f8f Agpisitigfi; Tggfin8i6gy ; mi LSgisties t8l "As figeg§§afy ; $mfeM 3 ©8© 
e6mpiiange review group (€R§) f6f gagfi arms gSntfSi agfeement.-:.t8 in8nii8f 
gQmpiiangg ©fall ©8© agtMti6§ and t§ g68fdifiatg ©6© guidance 8fi i§§iie§ arising ff8ffi 
qugsti6n§ 6fg6mpiiangg 55 i "ggrtify ; a§ nggg§§ary ; that §g8gi§6 pianiied aetiVitiei are in 
gdmpiiangg With arms eontrSi agrggnients"i "M8iiit8f all ©8© activities f8f e8mpiianee 
With afm§ gSntfai agfggnignts and, as ngggssafy, gSndUgt 6f direct fgvigw§ 18 detgfming if 
tfigfg are issugs that sfiouid Be Brought Bgfefg a gR§ t6 gfisUfe gSmpiianee"! and 
"Pfovide difegtion and oversight for the eSndUgt of feseafeh and.leveiSpffignt i8 sii^pSft 
B@B arms §@fltf§l agreement impiemefitati8n and ggrngliange." 30 



28 6660 3 1 5t): i J6int Niieieaf W§afJ6iis §eVei6pment Studies alia Efigiiieering PfSjeetS: 
«http;//ww:fas : 6f^ttiike/^dg/Us^ 15$ J .Ktffi^ 

29 Joint 6o6=8G)E Nueieaf Weap6n Life=Gyele Aen : vities ; Mareii 8 ; 2064; 

30 1968 Bifeetivg lOffi-.U ^ht^!//Ww : ade:miywh^aifeefa^e^^^ 
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Gongressional Oversight of NUciear Weapons 

According to a pfgsentatigfi by Stgpfign I Sefiwaftz at the 1005 §afnegi§ EfidoWiefit 
Intifnatienai N§fi=ff§iif(Sfati§fi G^fifgfgfieg; jurisdiction @Vgfffcg U.S.- fiuei§Sf Wg§pSfi§ 
program is di§tfibuted affigfig fig few'gf {Han egngfgssignal e§mmittee§ arid 
§tife§6ffiffiitt§l§: 31 Primary jufisdietigfi fgsldgs" in {fig fgiigwlng e6fnmiftee§: : 

> H6us§ Armed Services' Committees 

* Subegmmiftgg gfi Strategic Fofeg§ 

> Housl Appf6priatign§ Ggfnmittgg 
S Sufeggmmitteg ©n ©gfefisg 

* SUBggffimittgg gfi Ifigfgy and Wlt8F Bevgigfiffignf 

* SUBggmmitteg gfi §gigngg ; {fig ©gfiaftrngfits df §tat6 3 Ju§tiee< End Commerce 

> Hgusg Inefgy and ggffimgfgg ggfnmittge 

* SUBggmmitteg gn liigfgy and Aif Quality 

> Hgusi Budget ggirimittgg 

> House Sciineg 6§mmitt§g 

* Subcgmmittgg gn Ifigfgy 

> MM)® Armed Sgfvie6§ ggnimirteg§ 

* SUBggmmittee gn Strategic Fgfegs 

> Senate Appfgpfiatigns ggmmittgg 
« SuBegmmittgg gfi ggfensg 

* SUBggfiimittgg gn Ifigfgy §nd Watgr SgVgigfiffignt 

* ggmmergg; Justigg; Sgigfigg, afid Rgiatgd Aggneig§ 

> Sifiatg Ifigfgy afid MatUf ai Rgsguf §g§ Ggfnmittgg 

* §Ubggfflmittgg gfi Efigfgy 

> Senate Budget ggfnmittge 

P Sgfiatg InVlfgnrngfit afid PubHg Wgfk-s ggffiffiittgg 

* §Ubggmmittee gfi gigan Aif ; Climate gfiafigg; afid NueigSf Safely 



ALTERNATIVE NuclEAR WEAPONS BevelQPMeMt 

Affigfig the piiiafs gf the inteffiatigfiai nlieieaf ngfififgiifgfatigfi fggiffig = chiefly {fie M*f 
and the €lST = egfisidefaMe defmitignai ambiguity exists egneeffiing tfie iiueieSf 
wgapgfil afid nUglgaf wga8gfis=fgiatgd aetivitigs pfgsefibgd ufidef {fig tfeStieS. Wfiiie 

gghgiafs have debated the appiigabiiitv gftHg§g agfggffignts is advanced f^ggfgfe 1st® 

fign=tfaditionai nUgieaf Wgapgfis = ineiudifig igw=yieid hueigaf weapons; niieieaf spin 



31 Sehwariz; Stephen L "A Brief History of gon^essionai ©vefsigfit 6f Nuciear Weapons;" ganiegie 
Endowment Intemati6nai N6n=Proiiferation gonferenee November §; 2665: 
^hnp:/AVwW:ga^giig6na6wmentoi^§tau^ 
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i§§ffi§f§ 5 j5iifg=fii§i6n WgapSnS; antimattgf/p6§itf6n we§pn§ mi 16W energy nucleaT 
fgaetions = substantial gSVefnment funding Has feggn InvesBcl in these fields: 

L6W=yieid Nuclear Weapons Researcii and Bevel op merit 

Trig \m §pratt=Fursg iaw ; ifigi tided S§ part Sfthe F¥ i§§4 WSnal ©gfen§e 
AutnSfization Ae1 ; states that, "It Shall fe§ the p6Hgy 8f the United §tatl§ n8t t8 eSnduet 
fisiafeh arid dgvgigprrient which eoiiid igad t6 the pfSduetiSn By the United §tates 8f„a 

niw iavvxyigld nugigaF wgap6fi 5 " dgfmed a§ having a yield 8fi§§§ than fiV'g kil8t8n§: 35 

This pf§hifeiti8ii wasfgpgaigd fey the F¥ 1864 Natignai ©gfense AutH8fizati6n Act with 
the stipulation that "Thg Secretary 6f !ngfgy may n8t e8mmenee the engineefin§ 
development phasgj 6f any sufe§epgntjhase ; 8f a i8W=yieid fiueigaf WgafSn unless 
specifically authorized fey €@ngf§s§." 33 H@WgV'gf ; evgn Mm trig repeal 8f SjJ f8i=FHf§§j 
scholars had questioned whether the ambiguity- Sfthe law's definition of p > efmi§§ifcie 

research iift 6p@ii the p@s§ifeiii%' that feseargh m isw^ieid nmmr wgajpi m\i emf 

a§ long as it slSppgd §H6ft 6f feeing u§ed id "mmf gfi aetuai WgSpm 54 

As part 8f thg Advaiiggd g8nggpt§ Initiative 8f trig §661 Mugieaf ?8§tufe RgVieWj the 
Pentagon advggated 4mpf6Ved earth pgngtrating weapons" (EfW§) 18 eSuntef the. 
ingfgasgd iis§ fey pQtgntiai advgfsafig§ 8f Hardened and dgggty feufied fagihtie§." jl f hi§ 
gonggpt would feg gffifegdigd in thg g6ntf6vgf§iai MiP gfSgrarn: THg FY §664 Engfg^' 

and Water Appfopfiatisns Agt ingiudes thg Mewing pf8visi8n gsaggffiifig "Advanced 

€§nggpts": "Tfig gSiifgfggs prSvidg §7j§6@$@§§ f8f trig [M§P §tudy ; inMeSd 8f 

$i$6D6 } 066 as pFop8§ed fey the Meuse and §i5 ; 666;666 a§ pf8g6§gd fey thg §gfiatg. The 

conferees remind the Administratign that nSng 8f thg funds" pTovidgd may fee mi f8f 

activities at the engineering deveispment gha§e§ 5 pfoa§e 3 8f 8f fegy8nd ; in m§§8ti 8f 

advanced nuclear weapfis §@fi§ept§ 5 ifieiiidifig ihg 

Feiiawing a §@«M@u§ defeate in €§flgfe§§, the f¥ 266§- €6fi§8iidafed A^mpR^m§ 

Act discontinued flinding fef F8f f¥ 1061, WBilg fufidiiig f6f ftMffi M§ 

requeued (t§ Be divided feetw'eeii the MS A and ©8©), gSngfgss again eH8se riot t8 

appfspfiate funds: MNsA requested m- mis m MeP fef f¥I607. 37 

Pure Fusion Weapons 



3 ?P-.L m-m\ ^httpi//Mw : gn§:riUi§:8au/pui)§/^ 

I 3 PL. M--W6- ^tepi//wwW:MffliW8^i8/i8S^684i®AA:^ 

34 Waiig; Justine. "gongressiGnai Bills Passed Support Bush Agenda for Nefr Mueieaf WeapSns," Miieieaf 
Age Peace Fouflaation: SeeemBer 9 ; 2G(D3= 

^i^;//wvw:wag1ng^aee:6rg/a^eie^ 

35 Ferguson,- gnaries" § : "Mini=Miieieaf WeapShs and the U.-§: Nueiear Posture feview;" Center fSf 
No^roiiferation Siiidie§! ^t$i//^^ : ^ffiii§.^ii^§/*eeM264^;ntn^ 

36 FY 2604 Eftgfgy arid Water Ap^f8pfiau : 6hs Aet: ^S^y/&8«S&:i§S4iS\fi§^ 

3 l Medaiia; jonathafi: "'Biiiikef gustefs'"; ftoBM MueiearEar&PenetratSf Issues; f¥26o x 5-f¥§067.' v 
Gofigressional ReseareK Service RejjSft; Fefefiiaiy 2\ ; 
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BUHfig th§ i§75 !#T Rgvlgw €gnfgrehee ; U:§ : representatives' issued a statement 
regarding iasif fuslgfi research figiding that "Suefi egntaihed explgslgns are figt 2 8tfief 

nueigaf gxpigsivg djpvieg§ ! in the §gn§g gfthg Wf ana fg§g§feli in thi§ sm l§ aii8wgd 

Under Artielg IV." 38 Wfigfi trig giifitgfi Admini strati gfi submitted the g¥§T tg the §enate 
for fatifigation in if 97 ; Its aeegffipanyifig statement maifitaified that Ineftiai €Snfifiernent 
FusiQii was aiigwgd undgf tfig treaty'.- 

In a \m papgf gfititigd "Thg Qugstign gf Pure Fusigii I*p1©§i§fi§ Undef the §f§T/'' 
SUzaiifig L: J8fig§ and Ffank N. vgfi Mp^gi suggested that; "FiislSfi fg§g§fcH ifiVSiV'inf 
implosions of deuterium=tritiufn targets' dfiVgfi By" ia§8f A Sf fiaftieie Beams appears t8 Be 
widely aegeptgd as ngt pfghiBitgd Under tfig [€tST]V" 40 TReif gapef 6ffef§ a teefifiieal 
basis fgf establishing a Ban gfi thg dgvgigBffigfit gf jSufg fusigfi weap , 8n§. The §3ffiS year; 
§§h§iafs of thg Institute fgf Ifigfgy; and liivifgnffientai fteseafefi ({EM) published a 
paper, a Banggfous Nugigaf Qugst?" arguing that laBgfatgfy Mm expiS§i8ns are indeed 
iiilgai Undgf tfig 6TBT and that tfig U.§: Matignai Ifnitigfi FagiHry thus' vigiated 
intSfflatignanaw: W'fiiig aekflgwigdging thg difficulty in defining a "nuclear expiSsiSfi" 
Under thg gltT 5 thg authgfs pfgpgsg a vaiHgty §f iifflitatiSfiS = ifigiudifig iiniiting tfig 
energy releases frgffl Mm fgagtigns t§ i§§§ than tfig ifiBut ifit@ tfig fligi JJgiiet; iifnHing 
neutron pfoduetign and Banning thg U§§ gf tritium in systgms driven By high gx-piSsiveg = 
t§ fefistaii the Gfgatign gf fiislgfi W68f§fi§ wltfigiit fefiffiggfifig ififi©euoii§ Mm 

feseafgh: 41 B©i fgjggtgd thg ggngiusigfl gf the fgfgft. arguing that Mm mpmrnem 

did riot goiistitUte "nUgigaf gxpigslgfis" a§ defined* By the €f §T ; and further ifisigted fRSt 
tfig UJ. has ng pfggfam tg dgv'gigjS Mm WSSp^fii: 

Despite efitieism about U.§ : ngfiggmBiianeg with the €T8f, fgseafeh invgivlrig 

"magngtizgd target Mm* ha§ bggn ggnduetgd ia egiiabgratigfi Betw'ggfi the l@§ Mmm 

Natigriai Labgfatgry and tfig AMUssiafi Institute gf ExBgfimgntai ?Ky§ie§ St §af8v. 
Additionally; tfig Saridia Natigriai LaBgratgry fia§ eSndueted fe§eafeh invglvliig the use Sf 
x=fays tg impigdg smaii ni§ign targgt§ : 42 

Niicicar Isomer Weapons 

In 2903; BA1PA InVgstgd §7 miifign Ifi fgseafgfi tg §tUdy thg fgaSiBiiity 6f aftifieialiy 
triggering the i§§nier hafriiUni=i78; with additigfial funding pianiied ifi siiBsequent 
years: 43 leseafgfi gfi hafnium=i 78 is Underway at thg Air Fgfeg figsgafeh UfeffiU8ty St 



3 ^ Makhijaiii; Apfi aMjeffiffi,- Hi§Bam: "BaiigefSiis THenfiSiiiieieaf @iie§f = efiaptef 5; Miieieaf 
Disarmament and N6n=Pf6iiferati6ii Issii6§; InsntutS fdf EfiSfg^ and 
En^ifonmenial ftesSareB; July <Kttp:/7wwW.ieef:6fg/rep©fls/^ 

39 ibid: _ 

40 JoneSi V6fi Hippel; "The QuestiGn of Pure FuiiSfi Expi6si6fis Undef (jig GTBT," M%m & SidBSi 
Sitiirity i998 ; V6iume 7 ; pp : 129=150! 

^ht^!//wwv:pfineet6n : edu7~gi6Bse 

41 Makhijani; Arjuri and Zefriffi; Hisnaiti: "Bafigerous f heraionueieaf ^iie§t" = ghaptef 5: Nuclear 
Sisaimament and Mofi^foiiferation issues; inStituie for EneFg^ and 

gnyironrngfitai RSseafeh; Jiily 1§98 : ^hh^://w^:ieef : 8fgVn^6hs/fii§i8n7eha^^ 
4 ? Jones; Von HipjjeL 

43 Weinberger; Sharon: "Seafy THings ggffig in Smaii Packages;" ffi'e WSSHingfon Pdft; Mareh 2%; 2§M: 
^ttp://www:washingt6np^st:66ffi/ae2A^ 
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Kirtiand; Ngw MSxi§d. The ©gfgfisg Tgghfiglggig§ ififgrmStign Center H§fed Hafnium* 
weapons In its "Military gfitieai Tggfingiggigs" Li s%" declaring that §ueK WgSJ58fi§ j38§§6§§ 
"the potential t§ fevgiiitignizg ail aspects 6f waffafe" = evidence {Hat feseafeH ifi{@ 
nugigaf is§ffigrs i§ ©fiented tgward pgtgntiai weaf gniiatign: 44 in §§§§ } §8§ cfeSted the 
Hafnium I§@m6f Pr©dugti@n Panel (HffP) to expigfe the ma§§ pfgduetign 8f Hafeiiim F8f 
military piirpgsgsY 45 

Agggfing ts a May 1994 piegg in Physies Tefap* "gggausg i§8mgf wgapi§ woaid ast 

invaivg rfansmutatiSn of nugieaf spggigs, tH8y dgfi ; t egffig under trie ftiBfie 8F existing 
n@npf©iifgfati©n tfgatigsY 546 H6wgvgf 5 tfigugH e6mparativeiy iittle MM wSuid fe§iiit 
ffSffl a nUglgaf=is©fngf gxpl8si6n v'gr§U§ a tfaditignai Assign" gxpigslgfi} trig di§pef§i8fi 8f 
un=det@riatgd isSmef material as fadiSaetiv'g partieie§ may ; in tfiggry; at ieasf ; egfitfadief a 
key tenet of the LllT gonggfning tfig "ggntaminatign of man' s gnvifgnment fey' 
fadigactiVe sufeslafiggs." 

Sespitf a $4 miiii§n budget fgqug§t frgffi tfig giisfi Adfninistmti8n ; trie Hoiise and SeMe 
Afffigd Sgfvigg§ <3©mmittgg§ slashgd fiifiding fgf Stimulated IsSffigf Efigfgy M$8§$ 
(SiM) in the SAP A budget and fgegmmgndgd the f ansfef gf fesp^nsifeiiiry f8f stieH 
fesgafefi from B@8 1§ thg M§A : Agggfding tg tfig HA§§ fgpgft iafigliSge 

agg@fflpafi.yiag thg fy 1991 defease authgfiMtign feiii ; "§iven the sipfiiafit psiicy 
issues assggiated with say eventual u§g gf aa isgmgf weapga sad $vga the iaafeiiity 8f 

distinguished sgigfitists t@ fgpiieatg the fgpgftgd §Mees§ftii tigggfiag experiment 8f 1§9§j 

the ggmmittee believes that [B©6j shguid a@t he gngaggd in tail research: The pfspef 
agengy ts investigate the feasibility gf this ts§aa@i@gy i§ the [NN§Aj mi its astisaai 

iabSfatgfy Gomplgx:" 47 
Antimatter / Positron Weapons 

According t© the gffi Fftmmm Shrdnim, tfig U.S.- Air Fgfeg has efiSnfieied §3.7 fniliigri 
t© the firm P§siif6nig§ Research LLC fgf p@§itf@B fgsgafefi; tfigugfi this fufidifig ffiSy 
§UpS6ft riatianai security pfigfitigs far fegygnd tfig dgvgigprngnt of advanced ffiiifiiti®fi§:* 
In a March 24 ; 2-994 ; pfgsgntatign tg a NASA in§titufg fgf Advanced Ggneepts (MA§) 

g@nfefgnge ; Kenfieth Idwafds gfthe Muaiti@a§ ©ifggtgfatg at Eglin Air FSfee §m 
stressed the pgteatial appligatigns gf pg§itfgn§ tg pfgpei egatinU8iis-flight §uf¥®iisfi^g 

aifefaft and spagg Vgriigles with fgiativeiy iittle gffiphasis 8B weapgii§ deveigpfnent.*' 



44 SehWaEsehiia; Bertram, "eofiflieiing Resiilt§ on a Long^iveti Niieieaf isomer 6f Hafniiifii HaVe Wider 
Impiieations:''' PHysieS fo'day- May 2864= ^Hapl//www:physiestoday:6^ 

45 BaVia§6n; i4eay : "§UB§itei^jaBi^i^to^^^J^gi^.^a/^ 
SgptirHBer 28 ; 2663i-^Htt|l//s1|atg:g6m7egi: _ 
Bih7aitieie.eg7Me=/e/ay2d63/69/2 

4 ! SehwafzsehM 

47 Amefieanjnstihitg 6f ?W? sies ; "Affiled SSfviees g6mniitiees fieflise id AuifiSfize §M- WeSpSii 
Seseareh;"' FY1 NiiffiBef %\ Jiifie 4 ; 2604= 

48 Bavidsoii,- Keay : "Air Force preiiiiig antimatter weap6n§," The San FrdticiS6o ShTonicie-Qei^ei 4; 
2004; #hp!//www:Sfgate ; e6ih^ 

49 Edwards; Kgfi: "Pf6piiisi6n and PmSf with PSsiifdiis." MA§ FgliSws Meeting- U MSich; 
^http^//www:iiiae:u§aedu7fiies/lffi 
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HowSVSf; Idwafds did B8t6 that "fig nugleaf residue" w8uid feiuit ffgffi p8§itf8n 
8xpiosi§ns ; thggfgtigaiiy avgiding the envlfSnmentai ii eSntaminati6n ;; ihaf eafiy te§t Ban 
treaty pfQpgneiits sgUght tg pr6v6nt: 

Low Energy Nuciear Reactions (Gold Fusion} 

In a February 2662 fgpgft gntitigd; "fhgfffial and Nueigaf Asp6et§ 8f trie %'§teffi/ 
Bn Ffank I: §ofdon ; Hgad gf trig Navigatign and Applied SeigfieeS department of tRe 

ipm and Naval waffafg sy§tgfn§ €efit8f, San Siege, wfefei "We as nsf kfiew if §eia 

Fusion will fee the aiisw'gf t§ fUtufg gfigfgy nggds. But we id know the existence of €sid 
FUsigfi phgngffigngii thfgugh repeated eBsefvatiSfis By scientists tfifSiigfioiit tBe WSfia. it 

i§ time that this ffammmm be investigated §@ that we eafi reap whatever mmrte seerae 

frgffi aaaitiSnai sgigiitifig Understanding: it i§ time ffi ggvefnmerit funding 8rganizafi8n§ 
t6 invest in this fgsgareh:" 50 Ffgffi Jtiiv 3i=August 3 5 the NStiSnSi ©efense 

maustriai Assggiatign ana the ©inge gf Navai ftg§eargh gs=h6§tea a Navai §eieneg & 

Tgghngiggy Partnership ggnfgfgngg in Wa§hingt8n 5 Where Br. §8fd8n BMed an 

"LlNR Breakout §8§§i§a 5 ; tg aisguss spage and Navai Wafto sptems §mmmi 

research deVgigpffigiits in igW energy nu§i€ar fgagtigii fgsgafgh: 

€§vsrage ef ©n ©gfdgn ; § remarks' in the New Energy Times ggntainea the fsiiswifig 

claim about UJ, ggV'gramgnt suppgft fef Qm Fusigfi research; "Although the U.S. 
Department 6f Energy has yet t§ fund §tlidig§ in the afga ; the 8efgfis6 Advanced 
Research Projects Aggfiey,- igfig kngwii fgf Bgidng§s ifi fundifig fe§eafeh, M§ Beefi 
funding small LlNR prgjget§ quietly fef many yeffi and fegefitiy Ms fakeii & ffiiffl$i 
interest in the subject.-" 51 

The internet abgunds with additigfiai fgpgfts gf undetermiried vefagity ^ggestifig that 
BArpA suppgft m Lii; whiie discreet, i§ gagging: MoWevef. iittie evidence §yggs§t§ 
that the fggu§ ©f this fesgafeh i§ gfigntea tgwafd the aeveigpment gf weapgns.- 

Misceiiangdus = Foreign Investment in Alternative Muciear W€ap6iis 

A 1661 fgpgft by the ggntgf fef the study gf WeapgHs gf Ma§§ 8e§tfugti8n at Natisnai 

Defense University ngt6§ that; u Mg§egW sggrns intent gfi maintaining a fuil range 8f 

wsapen rype§ ana expigfiflg Hew gng§ ; including pfeeisign igw=yieid ; pure fu§i8fi; ^giean" 

penetfatofs 5 ; and flli§igaf isgffief weap@n§." 52 



50 Teehnieai ftgpfl \Ml. "Tfiefniai and Mieieaf Aspets 8f tfie Pd/§j$ §y§teni = Vfiiiiffle i :■ A ©eeSfle df 
Research at Navy Laboratories':" ^Kiipi//www:sp^ 

yoiiipa^ 

51 Kfivit; St6V6n Mi iaViss; fiSnngH: "ExtfaSfciifiSi^ Evidence:" tW EnSrgy Tihi§§; ^Svemijef l6\- 2886: 
^h^!//lenf^anf:8fg/ag5«BaiMvitse?a^ 

52 VVMB egfltef 268^ AiffiUai Sym^siiim: "The Mire Mueiear Landseapei NevV Realities; 
Rgspfises;"; 5httpi//ww^ 

%2uKey b /iKuTfieings:pdf^ 
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Paper No. 35 



UNITED STATES PATENT AND TRADEMARK OFFICE 
BEFORE THE BOARD OF PATENT APPEALS 
AND INTERFERENCES 




Appeal No. 1998-2593 



Pro se 



JUL 



& TM 



OFFICE 



ON BRIEF 



AND INT~EALs 



Before METZ, WARREN, and DELMENDO, Administrative Patent 
Judc-es . By the Board. 



This is an appeal pursuant to 35 U.S.C. § 134 from the 
final rejection of claims 13, 14, 21, 22 and 24 through 39, 
all the claims in the application. The subject matter of the 
claims on appeal is directed to so-called "cold fusion" 
technology (Specification, pp. 3-7) 
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Representative claims 13 and 34 are reproduced below: 

13. In a process for producing a product from a sample of 
nickel which is loaded with an isotopic fuel using 
electrolysis, a method to determine the optimum electrical 
drive condition for said sample and thereby characterize said 
sample that comprises in combination 

holding said sample into a calorimeter containing more 
than two rings with barriers between said rings, 

filling with liquid the volume between each said ring, 
supplying said isotopic fuel for said loading into said 
material, 

loading said isotopic fuel into said sample by means of a 

power supply and electrical circuit, 

thermally monitoring said liquid in each said ring, 
deriving the thermal response of said sample by 

computational means including accounting for the mass and 

temperature distribution of at least one barrier between said 

rings , 

increasing through a series of at least three incremental 
steps the electric power drive conditions of said electrical 
circuit , 

deriving for each said step data consisting of the 
thermal output relationship of said sample as function of said 
drive steps, 

thereby deriving -an optimum ■ drive condition of said 
sample . 



34. In a process for producing a product from a sample of a 
material which is loaded with an isotopic fuel, a method to 
maximize the quantity produced of said product by said sample 
that comprises in combination; 
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loading said sample with said isotopic fuel by driving 
said sample as a cathode in combination with an anode and an 
electrical power supply, 

monitoring said product obtained from said sample of 
material, 

varying the input electrical drive conditions, 

integrating the accumulated data to determine the optimum 
electrical drive condition for said sample of material, 

characterizing said sample by the peak relative output of 
said product at said optimum, and 

driving said sample at said optimum input electrical 
drive condition. 

Prior art references relied upon by the examiner as 
evidence of obviousness are: 

Pons et al. (Pons) WO 90/10935 Sep. 20, 1990 
(published World Intell. Prop. Org. Application) 

Fleischmann et al. (Fleischmann '93), "Calorimetry of the 
Pd-D 2 0 

system: from simplicity via complications to simplicity," 176 
Physics Letters A , pp. 118-29 (1993) 

References of record 2 relating to cold fusion theories 
published following the initial report by Fleischmann and Pons 

2 

Several of these references were cited in the 
prosecution of Applications 07/339,976, filed April 18, 1989; 
07/371,937 filed June 27, 1989; and 07/760,970, filed 
September 27, 1991, all of which were identified by the 
appellant as applications with related appeals (Appeal Brief, 
Paper No. 25, p. 4) . 
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( J. Electroanal. Chem. , "Electrochemically induced nuclear 
fusion of deuterium," 261 J. Electroanal- Chem. , pp. 
301-08 (1989) ) are: 

Aspden GB 2 231 195 B Jul. 11, 

1990 (published Great Britain Patent Application) 

Albagli et al. (Albagli), "Measurement and Analysis of Neutron 
and Gamma-Ray Emission Rates, Other Fusion Products, and Power 
in Electrochemical Cells Having Pd Cathodes," 9 Journal of 
Fusion Energy , no. 2, pp. 133-48 (1990) 

Alber et al. (Alber) , "Search for Neutrons from 'Cold Nuclear 
Fusion'," 333 Phys. A - Atomic Nuclei , pp. 319-20 (1989). 

Balke et al. (Balke) , "Limits on neutron emission from 'cold 
fusion' in metal hydrides," 42 Physical Review C , no. 1, 
pp. 30-37 (July 1990) 

Besenbacher et al . (Besenbacher) , "Search for Cold Fusion in 
Plasma-Charged Pd-D and Ti-D Systems," 9 Journal of Fusion 
Energy , no. 3, pp. 315-17 (1990) 

Bishop, "Fusion Brouhaha May Be Settled Soon by Helium Test," 
The Wall Street Journal , p. B4 (May 10, 1989) 

Bishop et al. (Bishop '92), "U.S. Researcher Claims to 
Replicate Japanese Experiment in 'Cold Fusion'," The Wall 
Street Journal , p. B4 (July 27, 1992) . 

Bishop (Bishop '93), "It ain't over till it's over . . . COLD 
FUSION," Popular Science , pp. 47-49, 51, 82 (Aug. 1993) 

Bishop (Bishop '96), Untitled, The Wall Street Journal , 
unnumbered pages (January 29, 1996) reprinted in Clean Energy 
Technologies, Inc., p. 1-2 (April 23, 1996). 

Bosch et al. (Bosch), "Electrochemical Cold Fusion Trials at 
IPP Garching," 9 Journal of Fusion Energy , no. 2, pp. 165-82, 
184-86 (1990) 

Browne, "'Fusion' Claim Is Greeted With Scorn by Physicists," 
The New York Times , pp. A2, A22 (May 1989) 
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Bush et al. (Bush), "Helium production during the electrolysis 
of D~0 in cold fusion experiments," 304 J. Electroanal. Chem. , 
pp. 271-78 (1991) 

Chambers et al. (Chambers), "Evidence for MeV Particle 
Emission From Ti Charged with Low Energy Deuterium Ions," NRL 
Memorandum Report 6927 , pp. 1-3 (Washington, D.C., Nay. Res. 
Lab, Dec. 18,1991) 

Chandler, "Government lab finds evidence cold fusion is real," 
The Honolulu Advertiser , 1 unnumbered page (May 25, 1989) . 

Chapline, "Cold Fusion," appearing in "Proceedings of the NATO 
Advance Study Institute on the 'Nuclear Equation of the 
State'," (Peniscola, Spain, May, 1989) j-UCRL, No. 101583, 
pp. 1-9 (Livermore, CA, Lawrence Livermore National 
Laboratory, July 1989) 

Clarke, "An Odyssey of Sorts," Discover Magazine , pp. 68-69 
(May 1997) 

Cooke, "Report of Foreign Travel of J. F. Cooke" Memorandum in 
ORNL Foreign Trip Report (ORNL/FTR-3341 ) , pp. 1-8, 10-15 
(Oak Ridge, TN, Oak Ridge National Laboratory, 1989) . 

Cribier etal. (Cribier), "Conventional Sources Of Fast 
Neutrons In 'Cold Fusion' Experiments," 228 PHYSICS LETTERS B , 
no. 1, pp. 163-66 (Sept. 7, 1989) 

Dagani (Dagani '92), "Cold fusion takes a licking, but keeps 
on ticking," Chemical & Engineering News , 1 unnumbered page, 
(Mar. 1992) 

Dagani (Dagani '93), "Latest Cold Fusion Results Fail To Win 
Over Skeptics," Chemical & Engineering News , pp. 38-41 (June 
14, 1993) 

Ewing et al. (Ewing) , "A Sensitive Multi-Detector Neutron 
Counter Used to Monitor 'Cold Fusion' Experiments in an 
Underground Laboratory; Negative Results and Positive 
Artifacts," 37 IEEE Transactions on Nuclear Science , no. 3, 
pp. 1165-70 (June 1990) 
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Faller et al. (Faller) , "Investigation of Cold Fusion in Heavy 
Water," d37 J. Radioanal. Nucl. Chem. . Letters , no. 1, pp. 
9-16 (1989) 

Fleischmann et al. ( Fleischmann '89), "Electrochemically 
induced, nuclear fusion of deuterium," 261 J. Electroanal. 
Chem. , pp. 301-08 (1989) 

Fleischmann et al. (Fleischmann '93), "Response to Critique of 
Physical Letters A Paper," 1 Cold Fusion Times , no. 3, pp. 
1-2, 6, 8, 10-11 (Fall 1993) 

Fleming et al. (Fleming), "Calorimetric Studies of 
Electrochemical Incorporation of Hydrogen Isotopes into 
Palladium," 9 Journal of Fusion Energy , no. 4, pp. 517-24 
(1990) . 

Freedman, "A Japanese Claim Generates New Heat," 256 Science , 
p. 438 (April 24, 1992) 

Gozzi et al. (Gozzi), "Nuclear and Thermal Effects During 
Electrolytic Reduction of Deuterium at Palladium Cathode," 
9 Journal of Fusion Energy , no. 3, pp. 241-43 (1990). 

Hadfield, "Lukewarm reception for Japanese cold fusion," New 
Scientist , p. 10 (Oct. 31, 1992) 

Hajdas et al. (Hajdas), "Search for Cold-Fusion Events," 72 
Solid State Communications , no. 4, pp. 309-12 (Great Britain, 
Pergamon Press, 1989) 

Hagelstein, "Coherent Fusion Theory," 9 Journal of Fusion 
Energy , no. 4, pp. 451-64 (1990) 

Henderson et al. (Henderson), "More Searches for Cold Fusion," 
9 Journal of Fusion Energy , no. 4, pp. 475-77 (1990) 

Hilts, "Significant Errors Reported In Utah Fusion 
Experiments," The Washington Post , pp. Al, A7 (May 2, 1989). 

Hoffman, " BOOK REVIEW - BAD SCIENCE: The Short Life and Weird 
Times of Cold Fusion," 25 Fusion Technology , pp. 225-27 
(March 1994) 
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Huggins (Huggins '94), "Cold fusion conference gathers fuel 
for thought", 1 Cold Fusion , no. 1, pp. 36-42 (1994) 

Huizenga, Cold Fusion: The Scientific Fiasco of the Century , 
pp. vii, viii, ix, x, xi, 22-40, 59-89, 128-89, 201-23 and 
240-59 

(New York, Univ. of Rochester Press, 1992) 

Jin et al. (Jin), "Deuterium Absorbability And Anomalous 
Nuclear 

Effect of YBCO High Temperature Super-Conductor," ICCF-4 , 
Abstract, N 2.6, p. 1 (undated) in Jin et al. (Jin), 26 Trans . 
of Fusion Technology , pp. 527-29 (December 1994). 

Jones, Steven E. et al. (Jones I), "Examination of Claims of 
Miles et al. in Pons-Fleischmann-Type Cold Fusion 
Experiments," 99 J. Phys . Chem. , no. 18, pp. 6966-72 (Am. 
Chem. Soc. , May 1995) 

Jones, Jonathan E. et al. (Jones II), "Faradaic Efficiencies 
Less Than 100% during Electrolysis of Water Can Account for 
Reports of Excess Heat in x Cold Fusion' Cells," 99 J. Phys. 
Chem. , no. 18, pp. 6973-79 (1995) 

Kestenbaum, "Cold Fusion - Science or Religion?," 39 Research 
& Development , no. 5, pp. 51-53, 56 (April 1997) 

Kreysa et al. (Kreysa), "A critical analysis of 
electrochemical nuclear fusion experiments," 266 J. 
Electroanal. Chem. , pp. 437-50 (1989) 

Kucherov et al. (Kucherov) , "Calorimetric and Nuclear Products 
Measurements at Glow Discharge in Deuterium; Abstract," 
ICCF-4 , p. N 1.2 (Dec. 1993). 

Lewis et al. (Lewis), "Searches for low-temperature nuclear 
fusion of deuterium in palladium," 340 Nature , pp. 525-30' 
(Aug. 17, 1989) 

Lonchampt et al. (Lonchampt '97), "Reproduction of Fleischmann 
and Pons Experiments," ICCF-6 , p. 66 (1997) 

Mallove (Mallove x 91) , "Whither Cold - Fusion? , " Fire from Ice , 
(New York, John Wiley & Sons, Inc., 1991). 
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Mallove, "The publishing fiasco of the century," Cold Fusion , 
pp. 90-93 (1994) 

Matsumoto et al. (Matsumoto) , "Observation of Heavy Elements 
Produced During Explosive Cold Fusion," 20 Fusion Technology , 
pp. 323-29 (Nov. 1991) 

Melich et al. (Melich) , "Some Lessons from 3 Years of 
Electrochemical Calorimetry, " Frontiers of Cold Fusion , pp. 
397-400 (Universal Academy Press, Inc., 1993). 

Menlove et al. (Menlove) , "Measurement of Neutron Emission 
from Ti and Pd in Pressurized D 2 Gas and D 2 0 Electrolysis 
Cells," 9 Journal of Fusion Energy , no. 4, pp. 495-497, 499, 
501, 503, 505 (1990) 

Miles (Miles '92), "Letter to Editor," Science Magazine , 4 
unnumbered pages (Jan. 17, 1992) 

Miles et al . (Miles I), Heat And Helium Measurements in 
Deuterated Palladium , pp. 1-2, (China Lake, CA, Chemistry 
Division, Naval Air Warfare Center Weapons Division, Dec. 
1993) 

Miles et al. (Miles '94B), "Anomalous Effects Involving Excess 
Power, Radiation, And Helium Production During D 2 0 
Electrolysis Using Palladium Cathodes,"' 25 Fusion Technology , 
pp. 478-86 (July 1994) 

Miles et al. (Miles II), "Anomalous Effects in Deuterated 
Systems Report," Abstract, 1 unnumbered page, U.S. Navy, 0MB 
Document No. 0704-0188 
(Sept. 1996) 

Miller (Miller Memo), Memorandum to Dr. Robert W. Bass, pp. 
1-9 (Oct. 9, 1997) 

Milton (Milton '96), Forbidden Science: Exposing the secrets 
of suppressed research , pp. 3-11, 24-37, 236-37. 

Miskelly et al. (Miskelly) , "Analysis of the- Published 
Calorimetric Evidence for Electrochemical Fusion of Deuterium 
in Palladium, " 1 246 Science , no. 4931, pp. 793-96 (Nov. 10, 
1989) 



Page 9 



Mizuno et al. (Mizuno) , "Anomalous Heat Evolution from 
SrCe0 3 -Type PrQton Conductors during Absorption/Desorpt ion of 
Deuterium in Alternate Electric Field," ICCF-4 , Abstract, 2 
unnumbered pages (Dec. 1993) 

Morrison, "Cold Fusion Update No. 12," ICCF-6 , pp. 1-17 (on 
line <http: //www. skypoint. com/members/ j 
logajan/f iles/dromiccf 6. txt> Jan. 17, 1997) 

Myers et al. (Myers), "Search for Cold Fusion at D/Pd >1 Using 
Ion Implantation," 9 Journal of Fusion Energy , no. 3, pp. 
263-68 (1990) 

Neidra et al. (Neidra *96A), "Replication of the Apparent 
Excess Heat Effect in a Light Water - Potassium Carbonate - 
Nickel Electrolytic Cell," NASA Memorandum 107167 , pp. 1-20 
(1996) 

Neidra et al. (Neidra *96B), "Replication of The Apparent 
Excess Heat Effect In A Light Water - Potassium Carbonate - 
Nickel Electrolytic Cell," 4 Cold Fusion Times , no. 3, p. 5 
(Summer 1996) 

Noninski et al. (Noninski '91B), "Comments On 'Measurement And 
Analysis Of Neutron And Gamma-Ray Emission Rates, Other Fusion 
Products, And Power In Electrochemical Cells Having Palladium 
Cathodes'," 19 Fusion Technology , pp. 579-80 (May 1991). 

Noninski (Noninski '91), "Excess Heat During The Electrolysis 
Of A Light Water Solution Of K 2 C0 3 With A Nickel Cathode," 21 
Fusion Technology , p. 163 (March 1992) . ' 

Noninski (Noninski '93), "Notes On Two Papers Claiming No 
Evidence For The Existence Of Excess Energy During The 
Electrolysis Of 0.1 M LiOD/D 2 0 With Palladium Cathodes," 
23 Fusion Technology , p. 474-7 6 (July 1993) 

3 The Form PTO-1449 filed March 17, 1997 erroneously lists 
this document as appearing in Vol. 19 of Fusion Technology 
(1991) 
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Ohashi et al. (Ohashi), "Decoding of Thermal Data in 
Fleischmann & Pons Paper," 27 Journal of Nuclear Science and 
Technology , no. 7, pp. 729-32 (July 1989) 

Pollack, "Cold Fusion Derided in U.S., Is Hot In Japan," The 
New York Times , pp. CI and C12 (Nov. 17, 1992). 

Rabinowitz et al. (Rabinowit z ) , "Opposition and Support for 
Cold Fusion," 26 Transactions of Fusion Technology , pp. 3-12 
(Dec. 1994) 

Rehn et al. (Rehn) , "The Third International Conference on 
Cold Fusion: Scrutiny, Invective, and Progress," 18 Scientific 
Information Bulletin NAVSQ P-3580 , no. 1, pp. 81-90 (Office of 
Naval Research Asian Office, Jan. -March 1993) 

Rogers et al. (Rogers), "Cold Fusion Reaction Products and 
Their Measurement," 9 Journal of Fusion Energy , no. 4, pp. 
483-85 (1990) 

Salamon et al. ( Salamon) , "Limits on the emission of neutrons, 
y-rays, electrons and protons from Pons /Fleischmann 
electrolytic cells," 344 Nature , pp. 401-05 (March 29, 1990) 

Samgin et al. ( Samgin) , "The Influence of Conductivity on the 
Neutron Generation Process in Proton Conducting Solid 
Electrolytes," ICCF-4 , Abstract, 2 unnumbered pages (Dec. 
1993) 

Sawatimova et al. (Sawatimova '94), "Cathode Material Change 
After Deuterium Glow Discharge Experiments," 26 Transactions 
of Fusion Technology , pp. 389-94 (Dec. 1994) 

Shani et al. (Shani), "Evidence for a Background Neutron 
Enhanced Fusion in Deuterium Absorbed Palladium," 72 Solid 
State Communications , no, 1, pp. 53-57 (Great Britain, 
Pergamon Press, 1989) 

Silvera et al. (Silvera) , "Deuterated palladium at 
temperatures from 4.3 to 400 K and pressures to 105 kbar: 
Search for cold fusion," 42 Physical Review B , no. 14, pp. 
9143-46 (Nov. 15, 1990) 
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Srinivasan, "Nuclear Fusion in an Atomic Lattice: An Update on 
The International Status of Cold Fusion Research," (Proposed 
for publication in Current Science (April 25, 1991)) 

Stipp, "Georgia Group Outlines Errors That Led To Withdrawal 
of 'Cold Fusion' Claims," The Wall Street Journal , p. B4 
(April 26, 1989) 

Storms et al. (Storms), "Electrolytic Tritium Production," 17 
Fusion Technology , pp. 680-95 (July 1990) 

Storms (Storms '94C), "Some Characteristics of Heat Production 
Using the 'Cold Fusion' Effect," 26 Transactions of Fusion 
Technology , pp. 96-100 (Dec. 1994). 

Swartz, "Reexamination of a Key Cold Fusion Experiment : 
'Phasell' Calorimetry by the MIT Plasma Fusion Center," 4 
Fusion Facts , no. 2, pp. 27-42 (Aug. 1992) 

Swartz, "Quasi-One Dimensional Model of Electrochemical Loading 
of "Isotopic Fuel Into A Metal," Fusion Technology , pp. 1-15 
(March 1992) 

Swartz, Isotopic Fuel Loading Coupled To Reactions At An 
Electrode , 7 unnumbered pages (Weston, MA, JET Technology, 
Dec. 26, 1993) 

Taubes, BAD SCIENCE: The Short Life and Weird Times of Cold 
Fusion , pp. iii, 303, 425-28, 475-81 (New York, Random House, 
1993) 

WGBH-TV, "Confusion in a Jar," Journal Graphics, Inc. , pp. 
2-19 (Show #1802, NOVA, April 30, 1991) 

Will, 1 Investigation of Cold Fusion Phenomena in Deuterated 
Metals , pp. 1-1-1-31 - (Salt Lake City, UT, National Cold Fusion 
Institute, June 1991) 

Ziegler et al. (Ziegler) , "Electrochemical Experiments in Cold 
Nuclear Fusion," 62 PHYSICAL REVIEW LETTERS , no. 25, pp. 
2929-32 (June 19, 1989) 
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The appealed claims 13, 14, 21, 22 and 24 through 39 
stand rejected under 35 U.S.C. § 112, first paragraph, 
enablement requirement, and under 35 U.S.C. § 101 for lack of 
operability or utility. Additionally, appealed claims 34-38 
also stand rejected under 35 U.S.C. § 103 over Pons or 
Fleischmann *93. 



BACKGROUND 

In the spring of 1989, electrochemists B. Stanley Pons of 
the University of Utah and Martin Fleischmann of South Hampton 
University in England reported that they had successfully 
4carried out a sustained nuclear fusion reaction at room 
temperature (i.e., "cold fusion") in a small jar oh a 
laboratory table top (Fleischmann '89) . The Pons/Fleischmann 
experimentation involved operation of a common electrolytic 
cell with a palladium cathode and a heavy water (deuterium 
oxide) electrolyte solvent. The cells used by Pons/Fleischmann 
were part of a calorimeter 4 whose temperature rise on a few 
occasions indicated about 10 percent more power leaving the 
cell than the electrical power used to run it. 
Pons/Fleischmann also thought that they had detected a gamma 
radiation characteristic of neutrons passing through water. 



4 See page 1 of Kee, "What 'is the current scientific 
thinking on cold fusion? Is there any possible validity to 
this phenomenon?," Scientific American , (circa 1997), on line 
<http: //www. sciam. com/askexpert/physics/physics6 . html> 
(copy attached) 



Page 13 



That palladium was a metal capable of absorbing large amounts 
of gaseous hydrogen was well known, and in the 
Pons/Fleischmann cold fusion" apparatus, deuterium (heavy 
hydrogen) ions (D- ions) allegedly appeared to go into the 
palladium cathode's crystal lattice about as readily as 
regular hydrogen ions (Hf) However, what generated great 
skepticism for those skilled in the art were the claims of 
Pons/Fleischmann that a sustained nuclear fusion reaction at 
room temperature had been demonstrated which allegedly 
produced great amounts of energy, for example, four watts of 
power for each watt of input power) 

A part of the record before us in this appeal involves 
publications describing the contemporaneous attempts of those 
skilled in the art to duplicate the Pons/Fleischmann results. 
The experimentation described in these documents constitutes 
compelling objective evidence justifying the initial disbelief 
of those skilled workers in the Pons/Fleischmann promise of 
clean, cheap, and abundant energy without side effects from 
"tabletop" cold fusion. 

Exemplary of the initial reports from skilled workers is 
the statement from the cold fusion team at the United Kingdom 
Atomic Energy Authority at Harwell (see Cooke, p. 5) that 
after a 



See Huizenga/ second full paragraph at page ix. 
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comprehensive experimental program involving a monumental 
effort attempting to verify the Pons/Fleischmann cold fusion 
claims that 

"In none of these experiments was there any evidence 
of fusion taking place under electrochemical 
conditions . " 

and 

there was no evidence of excess heat 
generated by any of their cells. 

In similar fashion, a team of scientist at the California 
Institute of Technology (see Lewis, p. 525) indicated that 

With a variety of metallurgical pretreatment 
procedures and different electrolytes, no evidence 
has been obtained for any excess enthalpy, neutron, 
gamma ray, tritium or helium production during 
electrolysis of D 2 0 with palladium cathodes. 
[Emphasis added.] 

Likewise, researchers at Sandia National Laboratory (see 
Ewing, p. 1165) reported that 

None of the more than thirty cold fusion systems 
that we investigated produced any detectable neutron 
emission, with an average statistical uncertainty of 
5 neutrons per hour (one standard deviation) . No 
significant neutron bursts were detected . . 

And from a team of researchers at the Massachusetts Institute 
of Technology (see Albagli, p. 133), it was ■■ stated 

Within estimated levels of accuracy, no excess power 
output or any other evidence of fusion Products was 
detected . [Emphasis original.] 



fn n hti Y ; 6i ? Cr f ti ^ izin 9 the Pons/Fleischmann report, Huizenga, 
h " b00k titled " Cold Fusion: The Scientific nf * 

the Century," concluded at p. 39 that ~ 

the craving for fame, notoriety and patent rights 
took precedence over following the normal scientific 
procedures . 

Against the above background of skepticism and failure of 

obt" im HT r o W °^ ldwide to -produce the results allegedly 
obtained by Pons/Fleischmann, appellant filed, inter alia 
Applications 07/371, 937 on June 27, 1989 and 0777607970Tn 
September 17, 1991 respectively directed to "method; and 
systems to monitor and accelerate electrochemically induced 
nuclear fusion reactions" and "methods and systems to control 
fusion " f USi ° n '" ^ 6aCh ° f thSSe plications, «c"d 
rZrnTZT ^ " th ° Ugh * Were * w ell-known, readily 

reproducible process. However, in each of these earlier 
applications, the. examiner's rejections of the claims for 
lack of operability or utility under 35 U.S.C. § 101 and lack 
of enablement under 35 U.S.C. § 112, first paragraph, were 
sustained by the Board. See the Board's decisions a i 
Nos. 1994-2921 and 1994-2920. Appeal 

6 Numerous other publications referred to in the Answer 
report similar findings and skepticism from the 
scientific community regarding the purported results 
obtained from the original cold fusion experiments 
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^nf !^/ n . In ^ SWartZf 232 F ' 3d 862 ' 864 ' 56 USPQ2d 
1703, 1704 (Fed Cir. 2000), in an appeal from the Board's 

r^i°^ entered ln ApPSal N °- 1994 "2920, our reviewing court 
lll^t \l " " PT ° Pr ° vided substantial evidence that those 
skilled m the art would 'reasonably doubt' the asserted 
utility and operability of cold fusion," based on several 
references showing that results in the area of cold fusion 
were irreproducible." Further, the Swartz court indicated that 
based on the PTO's finding that the-^pTIcation contained no 
disclosure of any operative embodiment, to practice the 
invention, a person of ordinary skill in the art would have 

^Qi' 0 ," 17 kn ° Wn at the filin 9 elate, 7 September 17, 

1991. Since evidence was not of record that "the concept of 

tht art e a^tL C t Uld ha \\ been Practiced by a person skilled in 
the art at the time of the invention without undue 
experimentation," the court affirmed the judgement of the 
Board that as a matter of law the application 

did not satisfy the enablement requirement of 35 U S C § 112 
first paragraph. " " ' 



The sufficiency of an application disclosure under 
Section 112, first paragraph, "enablement requirement," must 
be judged as of its filing date.- "It is -an applicant's 
obligation to supply an enabling disclosure without reliance 
on what others may publish after he has filed an application 
on what is supposed to be a completed invention. If an 
applicant cannot supply enabling information, he is not yet in 

u£ 0 n S ^ 10 V°, fil6 '" In re GlaSS ' 492 F - 2d 1228, 1232, 181 
USPQ 31, 34 (ccpA 1974) . Thus, an appellant cannot cure an 
insufficient disclosure by relying on publications or other 
material published after the filing of an application unless 
it is shown that such later publications are evidence oTThe" 
state of the art existing on the filing date of the 
application. In re Hoqan , 559 F.2d 595, 605, 194 [JSPO 527 
537 (CCPA 1977] ~ ' 
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»f+ P nf / ent a PP lication ' filed approximately four years 

^ said to - 7 ?' 97 S aPPliCati ° n Viewed by 

material ? inVO J V V a novel meth °<* and system to ix^ e a ' 
the -l f CtlVltv concerning the desired reactions." See 

the Specification, page 7, last paragraph. Referring to the 

proper loading" of palladium with enough physically absorbed 
deuterium to obtain the "desired reactionsf" appellant 
Presumptively asserts in his Specification that? in effect 
cold fusxon as reproducible, but that " [t ]he increase in 
reproducibility of cold fusion has occurred - a! I matter" of 

See ^V" 61 , 10 ^ 119 been a PP lied "" (Emphasis original ) 

See the Specification at p. 6, lines 12 and 13. In this 
regard, appellant contends that many negative" results ho 
caused by "inadequate loading," the'-failure to monitor sa'id 

alle^; "i^! : fallUre t0 aCtiVatS ^ich problems are 
allegedly solved by following the teachings in, inter alia 
appellant's applications 07/760, 970 and 07>371 937TTef^f; of 

a t p h 6 1S 1 C n°:f i a ?7 OPe d r % t h iVe ^ ^ ^^^^ 

tIuI' !' \ 6 res P ective P^or Board decisions, 

ihus, appellant in this appeal, again by presuming that "cold 
fusion— is a well-known, readily / 
reproducible process, attempts to support a finding b y f utiHtv 
and operability of the claimed "coldfusion" invention 
by incorporation by reference of subject matter deicribeS in 

hv ^ f ed / PPliCati ° nS WhiCh have deviously be/n reviewed 
by the Board and our. reviewing courtj. ' 
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Unlike the prior applications referred to above, however, 
the present application reportedly demonstrates that 
reproducible reactions are achieved when using, inter alia , 
nickel spiral cathodes with platinum foil anodes under 
controlled moderate current density conditions. See the 
Specification at p. 26, lines 8-11 and lines 19-21 and Table 3. 
Apparently, the nickel cathodes are loaded by following the 
teachings in application 07/371,937 and by lowering the 
electrode assemblies into a chamber filled with a solution of 
a LiOD and heavy water (D 2 0) See the Specification at p. 15, 
first full paragraph. Supposedly, appellant's described nickel 
cathodes possess the correct "variations in microcomposit ion, 
morphology, crystalline defects" as well as have the correct 
geometry and the correct electrical properties for purposes of 
achieving the desired "cold fusion" reactions. See the 
Specification at p. 19, lines 4-7 and p. 7, lines 3-5. The 
"optimum [electrical] drive condition" for the nickel "sample" 
is determined, in part, through the use of a : 
calorimeter containing more than two rings with barriers 
between the rings. See appealed claim 13. 
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In describing Appellant Swartz's work with nickel 
cathodes in light water in a specially designed ultra-low 
noise calorimeter (presumably subject matter addressed in the 
present application) , Rothwell 8 indicates that 

Swartz has spent tremendous effort designing, 
perfecting and calibrating the calorimeters, which have a 
complex design I have not seen elsewhere. They are boxes 
within boxes, and the heat is measured repeatedly as it 
passes from one box to the next outer box. This could be 
a superb research tool, but if your purpose is to 
convince people of the reality of a phenomenon, I feel it 
is a mistake to use a new calorimeter design. People will 
say your results are artifacts from a new, untested 
design. They will have no experience working with similar 
instruments, and no basis to judge whether your 
instrument is working or not. 

Cold fusion is mysterious enough; you should not 
investigate it with mysterious and exotic instruments, 
unless you have no choice . . . 

Thus, appellant in this application seeks to establish 
the concept or phenomenon of "cold fusion," in part, through 
the use of data obtained by "exotic" instrumentation which 
itself raises immediate questions as to its operability. 

8 See Rothwell, "The 7th International conference on Cold 
Fusion -Initial Impressions and an Overview," 4 Infinite 
Energy , no. 19, p. 29 (1998), (copy attached to appellant's 
Reply Brief, Paper No. 29) 
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THE REJECTIONS UNDER 35 D.S.C. § 112 
AND 35 U.S.C. § 101 

We address the rejections of the appealed claims under 35 
U.S.C. § 112, first paragraph, "enablement requirement," and 
under 35 U.S.C. § 101 together, since these rejections involve 
questions which are closely related. Process Control Corp. v. 
HydReclaim Corp. , 190 F.3d 1350, 1358, 52 USPQ2d 1029, 1034 
(Fed. Cir. 1999) 

To satisfy the "enablement requirement" of the first 
paragraph of Section 112, a patent application must adequately 
disclose the claimed invention so as to enable a person 
skilled in the art to practice the invention at the time the 
application was filed without undue experimentation. Enzo 
Biochem, Inc. v. Calgene. Inc. , 188 F.3d 1362, 1371-72, 52 
USPQ2d 1129, 1136 (Fed. Cir. 1999) . The utility requirement 
of Section 101 mandates that any patentable invention be 
o-erable to achieve useful results. See Brooktree Corp. v. 
Advanced" Micro Devices, Inc. , 977 F.2d 1555, 1571, 24 USPQ2d 
1401, 1412 (Fed. Cir. 1992). Thus, if the claims in an 
application fail to meet the utility requirement because the 
invention is inoperative, they also fail 
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to meet the "how-to-use aspect" of the "enablement 
requirement" because a person skilled in the art cannot 
practice the invention. See Process Control , 190 F.3d at 1358, 
52 USPQ2d at 1034-35; see also In re Ziegler , 992 F.2d 1197, 
1200, 26 USPQ2d 1600, 1603 (Fed. Cir. 1993) ("The how to use 
prong of section 112 incorporates as a matter of law the 
requirement of 35 U.S.C. § 101 that the specification disclose 
as a matter of fact a practical utility for the invention.") 
Lack of utility because of inoperativeness is a question of 
fact, Fregeau v. Mossinghoff , 776 F.2d 1034, 1038, 227 USPQ 
848, 851-52 (Fed. Cir. 1985), and the absence of enablement is 
a legal conclusion based on underlying factual inquiries set 
forth in, inter alia, In re Wands , 858 F.2d 731, 735—36, 8 
USPQ 2d 1400, 1402-03 (Fed. Cir. 1988). See Enzo, 188 F.3d at 
1369, 52 USPQ2d at 1134. 

As in the previous Swartz appeals before the Board 
(Appeal Nos. 1994-2921 and 1994-2920), based on the law and 
the facts of record, we again sustain the examiner' s herein 
stated rejections under the above sections of the statute. 

With respect to the questions raised under 35 U.S.C. § 
101, initially we note the examiner's holding, by reference to 
his rejection under 35 U.S.C. § 112, first paragraph, that the 
utility of the claimed invention is based upon allegations 
that 
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would not be readily accepted by a " substantial portion of the 
scientific community. "- See the Answer at p. 11, last 
paragraph, and p. 15. Before utility, which is a question of 
fact, is determined, claims must be interpreted as a matter of 
law to define the invention to be tested for utility. Raytheon 
Co. v. Roper Corp. , 724 F.2d 951, 956, 220 USPQ 592, 596 (Fed. 
Cir. 1983), cert, denied , 469 U.S. 835 (1984). Further, 
"[w]hile a patent covering a meritorious invention should not 
be struck down because the patentee has misconceived the 
scientific principle of his invention, the error cannot be 
overlooked when the misconception is embodied in the claim." 
Id . Moreover, it is for the "invention as claimed that 
enablement must exist." Id. Thus, when a claim is directed to 
accomplishing an unattainable result, the claim is 
appropriately rejected under either 35 U.S.C. § 101 or 35 
U.S.C. § 112, first paragraph, enablement requirement. Id . 

9 To define those of skill in the art as only those 
people who investigate "cold fusion" as a real phenomenon is a 
fundamental* error made by appellant. 

The preamble of appellant's independent claims 13, 21, 
and 34 is directed to a process for producing a "product" from 
a sample of material loaded with an isotopic fuel. The effect 
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preamble language to be given is determined by reviewing 
the entirety of an appellant's disclosure to gain an 
understanding of what appellant actually invented and intended 
to encompass by the claim. See Corning Glass Works v. Sumitomo 
Elect. U.S.A. , Inc. , 868 F.2d 1251, 1257, 9 USPQ2d 1962, 1966 
(Fed. Cir. 1989) Appellant states in his Specification that 
"it is a principal object of the present invention to provide 
a novel method and system to examine a material for activity 
concerning the desired reactions" ( Specification, p . 7 ) . 
Appellant further states that "[a]nother object of the present 
invention is to provide a novel method to detect specific 
materials which demonstrate the activity required for 
potential bursts, or steady state levels, of these reactions." 
Id . We note that the only "desired reactions" disclosed in the 
specification involve the reactions related to cold nuclear 
fusion (Specification, pp. 3-6) . In addition, appellant 
identifies "excess heat" as "[t]he chief product of the cold 
fusion reaction(s)" (Specification, p. 4) Helium, "ash," and 
other particles (tritium, neutrons, rare heavy elements) are 
also listed among the "product [s] of . . . cold fusion 
reaction (s) " . Id. Only cold fusion products are, thus, 
encompassed by the preamble reference to "product" in the 
recited independent claims. 
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It is proper to use the specification to interpret what 
an appellant meant by a word or phrase in the claim. See In re 
Morris , 127 F.3d 1048, 1053-56, 44 USPQ2d 1023, 1027-30 (Fed. 
Cir. 1997) . The above excerpts clearly indicate that what 
appellant Swartz invented and intends to be encompassed by the 
claims directly involves cold fusion reaction. As appellant 
readily acknowledges in his Appeal Brief at p. 7, the "present 
invention" relates to the use of cold fusion systems . 

Here, since we agree with the examiner that the evidence 
of record supports a finding that appellant's claims are 
directed to accomplishing an "unattainable result," i.e., a 
result that is not attained in a reproducible manner, we 
sustain the stated rejections under 35 U.S.C. § 101 and under 
the "enablement requirement" of 35 U.S.C. § 112, first 
paragraph . 

Like the previous Swartz appeals, there is substantial 
evidence of record that results in the area of "cold fusion" 
were irreproducible as of the filing date of this application, 
and that those skilled in this art would "reasonably doubt" 
the asserted utility and operability of cold fusion. Even 
those workers that have continued to experiment and to believe 
in the 

cold fusion" process candidly acknowledge that reproducibility 
remains a problem. Thus, Melvin 5. Miles in a "To whom it may 
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concern'' letter ' 0 dated April 30, 1996, indicated that his 
experiments "have been very difficult to reproduce in any 
consistent manner. There are simply too many variables that we 
do not yet understand." Accordingly, even one year after the 
filing of the present application, persons investigating "cold 
fusion" as a real phenomenon conceded that because of yet 
understood multiple variables, reproducibility was a 
significant problem. 

10 Copy attached to "Declaration of Dr. Mitchell Swartz 
Supporting Appeal Brief." (Paper No. 25) 

Moreover, appellant's Specification does not teach one. of 
ordinary skill in this esoteric art how to achieve 
reproducible results. Although appellant's Specification 
describes the use of certain nickel - cathodes in allegedly 
successful cold fusion experiments (see our discussion at pp. 
18 and 19 of this decision), the examiner' found in his Answer 
at p. 12 that: 

The disclosure is insufficient and non-enabling 
as to how and in what manner, the invention can be 
carried out so as to provide an operative 
embodiment. There is no adequate description nor 
enabling disclosure of specific parameters of a 
specific operative embodiment of the invention, 
including exact experimental structure and 
conditions. It is noted that the' specification 
appears to set information for' some of the 
parameters, however, there is no disclosure ... of 
a specific operative embodiment . . . , including 
exact material, purity, density, lattice storage 
site size, electrode size, pressure, temperature, 
voltage, composition and dimensions of the lattice, 
isotope ratios (e.g., D/Pd) , etc. [Emphasis added.] 
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As we indicated earlier, appellant apparently would have 
us believe that the described nickel cathodes have the correct 
"variations in microcomposition, morphology, [and] crystalline 
defects" required for "cold fusion" reactions, although 
appellant has failed to specifically disclose just what these 
parameters are. Thus, appellant's Specification provides no 
teachings that would enable one of ordinary skill in this art 
to conduct any reproducible process involving cold fusion 
without undue experimentation. "Where as here, the claimed 
invention is the application of an unpredictable technology in 
the early stages of development, an enabling description in 
the specification must provide those skilled in the art with a 
specific and useful teaching. " (Emphasis added.) Genentech-. 
Inc. v. Novo NordiskA f-, 108 F.3d 1361, 1367-68, 42 USPQ2d 
1001, 1006 (Fed. Cir. 1997) . Appellant's Specification fails 
to provide such a "specific and useful teaching" in an art 
area which, if anything, is highly unpredictable and was in an 
"early stage [] of development" when appellant filed this 
application. 
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The examiner relies on a number of references published 
prior to the filing date of appellant's application to 
establish that many in the scientific community never 
accepted the claims that "excess energy" was generated by 
the cold fusion process (Examiner's Answer, pp. 6-9). 
Examples of the references relied on by the examiner are 
Huizenga, Jones I and TI, Dagani "93, and Taubes. The 
examiner relies particularly on Morrison" to establish the 
"current state" of cold fusion on January 17, 1997, a date 
well after the filing date of this application. Morrison- s 
report indicates that cold fusion was at this time still not 
fully accepted by a substantial portion of the scientific 
community . 

*11 Douglas R. 0. Morrison, a physicist and the author 
of this Report, was for 38 years a researcher at CERN, 
the European laboratory for particle physics near 
Geneva. Morrison was a longtime observer of cold fusion 
research. See page 3 of Kee, "What is the current 
scientific thinking on cold fusion? Is there any 
possibile validity to this phenomenon?," Scientific 
American , (circa 1997), on line 

<http : //www . sciam .com/ askexpert /physics /physics 6 . html> . 

Morrison, who questions the concept of cold fusion, 
details the events that transpired at the- Sixth Cold Fusion 
Conference. This Report refers to a number of presentations - 
provided before an audience of scientists receptive to the 
concept of cold fusion. In addition, this Report balances 
the reference to those presentation's by pointing out the 
general acknowledgment by some presenters that there is 
still a lack of reproducibility (p. 2, Section 2.1; p. 4, 
second full paragraph; p. 6, Section 5.1, item d; p. 8, 
first paragraph of Section 7) and that no evidence in favor 
of cold fusion was presented (p. 12, Section 13) . 
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On p. 8 of the Examiner's Answer, the Examiner also 
relies on Rabinowitz (p. 11 of the reference) and the 
Abstract of Miles II ( " [r ] eproducibility continues to be the 
major problem in this controversial research area,") as 
further evidence respecting the continuing problem with 
reproducibility of results and on the Miller Memo to 
establish the lack of concrete evidence of excess heat. 

Appellant's response provides a discussion of a number of 
references and declarations submitted in an attempt to 
establish the feasibility ' 2 of the cold fusion process (Appeal 
Brief, pp. 30-60 and 67-71) . Appellant supplemented this 
discussion with a Reply Brief filed June 29, 1998 (Paper No. 
29) and a Supplemental Reply Brief filed August 3, 1998 (Paper 
No. 31) 



12 The extent of appellant ' s burden to establish' the 
feasibility of cold fusion is highlighted by the remarks 
of Michael J. Schaffer, a senior scientist and a "fairly 
neutral observer" at one of the major U.S. fusion 
research laboratories who stated, v Mg]iven the 
extraordinary nature of the claimed cold fusion results, 
it will take extraordinary high quality, conclusive data 
to convince most scientists, unless a compelling 
theoretical explanation is found first." See pages 1-3 of 
Kee, "What is the current scientific thinking on cold 
fusion?- Is there any possible validity to this 
phenomenon?," Scientific American , (circa 1997) on line 
<http : //www . sciam. com/as kexpert /physics /physics 6 . html> . 
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Nevertheless, even in light of the additional submissions, we 
find that appellant has failed to demonstrate that as of the 
filing date of the present application, cold fusion processes 
could be reproducibly carried out. 

Appellant argues that the Office's references are flawed 
and outdated (Appeal Brief, p. 30, paragraph 86) . In 
addition, appellant argues that some of the references are 
theoretical criticisms based on older experiments which do not 
use the techniques disclosed (Appeal Brief, p. 30, paragraph 
86) . This argument is directed to the examiner's reliance on 
periodicals, TV shows (NOVA), Taubes, Huizenga, Jones I and II 
references . 

Appellant argues that the reliance on non-peer reviewed 
periodicals, such as Dagani '93 and Hilts, "are not fair 
representative appraisals of new technologies'" (Appeal Brief, 
p. 31, paragraph 87) . In support of this argument, the 
appellant recites a number of non-peer reviewed periodicals 
that support cold fusion (Bishop '92, Bishop '93, Bishop '96, 
Pollack and Clarke) . The appellant also refers to 
documentaries by the CBC and BBC which "meticulously 
researched and reported the truth surrounding cold fusion" 
(Appeal Brief, p. 32, paragraph 88) . We note that the 
periodicals and TV shows cited by the appellant and the 
examiner amount to press releases or testimonials which both 
support and reject appellant's cold fusion' theory without 
providing the necessary details and data from which a person 
with ordinary skill in the art can qualify the nature of the 
release These references may only serve as a measure of the 
pulse of the scientific community with respect to this topic 
at best. However, due to the inadequacies of the respective 
disclosures, they offer little in terms of their usefulness 
and acceptance by the scientific community as a whole 
vis vis the claimed ' sub j ect matter. 
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Concerning Taubes, Huizenga, Jones I and Jones II, the 
examiner primarily relies on these references to establish 
that the concept of cold fusion remains the subject of much 
debate in the scientific community as a whole (Examiner's 
Answer, Paper No. 30, pp. 6-7) 

The Taubes publication appears to be a result of an 
extensive effort to interview people who have been involved in 
some manner with cold fusion, including those that appear to 
be in favor as well as those that remain skeptics (pp. 
475-481) 

Huizenga' s publication details the early developments and 
claims concerning cold fusion that transpired in 1989. A 
review of the excerpts provided indicates that Huizenga did 
consider, or at least was aware of, activities during 1990 and 
1991 in 

preparing his book (Huizenga, pp. 128, 132, 134, 136, and 143 
are illustrative) 
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In addition, Appendix III of Huizenga's book lists a 
chronology of events up to June 1991 (note that the filing 
date of this application is March 1995) related to cold fusion 
issues. The credibility of his publication derives from the 
report issued by the Energy Research Advisory Board Cold 
Fusion Panel, which Huizenga co-chaired . ' 3 The strength and 
credibility of the panel comes from twenty-two distinguished 
members that served in the panel (Appendix II, p. 292) 

°While the report issued by the United States Department 
of Energy - Energy Research Advisory Board (ERAB) Panel is not 
part of the record, it is significantly discussed in Chapter 
VII of Huizenga's publication, Cold Fusion: The Scientific 
Fiasco of the Century (p. 86) . It is noted that the (ERAB) 
Panel concluded in its Executive Summary of the report that 
the experimental results on excess heat from calorimetric 
cells "reported to date" did not present convincing evidence 
that " useful " sources of energy would result from the 
phenomena attributed to cold fusion. The Panel also concluded 
that experiments u to date" did not present convincing evidence 
to associate the reported anomalous heat with a nuclear 
process. Significantly, the stated position of the United 
States Department of Energy as of October 1997 remained that 
position set forth in this report. See the Miller Memo, of 
record. 

Jones I (Steven E. Jones et-al.) evaluates the results of 
experimentation conducted by M. H. Miles, a proponent of cold 
fusion (p. 6966), who as noted earlier has candidly 
acknowledged the problem of reproducibility of cold fusion 
results . 
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The Jones I article provides a detailed analysis of the 
claims made by Miles in terms of excess heat production and 
nuclear product detection. Briefly, the article points out 
that the claims were based on an experiment that was conducted 
inadequately (p. 6968, second column; p. 6969, first and 
second columns) and concludes that the claims of cold fusion 
are inconsistent (Conclusions; p. 6971). On the other hand, 
Jones II (Jonathan E. Jones et al.) attempts to provide a 
traditional explanation for the excess heat by establishing 
the same as a result from a chemical reaction between H 2 or D 2 
with 02 to produce H 2 0 or D 2 0 (Discussion, p . 
6977) 

While appellant may argue that these references are 
irrelevant to the present invention (Appeal Brief, p. 34, 
paragraph 90), the fact that appellant's invention is directed 
to the contested field of cold fusion makes them significant. 
The publications cited by the examiner span a period from 1989 
to 1997, which incorporates the date in which this application 
was filed (March 1995) . In addition, the numerous references 
cited by the appellant also span a similar period. It is quite 
clear that at the time this application was filed/ cold fusion 
technology was still controversial and not accepted by the 
scientific community as a whole. 
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Moreover, it is a fundamental 
error to define those of ordinary skill in appears to have 
done, as only those people fusion as a real phenomenon. 

Appellant also argues that the Office (PTO) relies on 
publications which had "significant flaws" and cites a number 
of references that have "exposed" the same and confirms "the 
existence' and 'utility'" of cold fusion (Appeal Brief, pp. 
34-39, paragraphs 91-101) . The appellant argues that the 
Office relies on publications " which now have been shown to 
have major errors " by peer-reviewed publications (Emphasis 
original.) (Appeal Brief, p. 34, paragraph 91). In support of 
his position, the appellant cites to an article by Fleischmann 
and Pons responding to criticism of their work ("Response to 
Critique of Physics Letters A Paper," Cold Fusion Times , Vol. 
1, issue 3 (1993)) as well as other articles by Noninski ('91, 
'91B, '93), Mallove '91, Miles '94B and Milton '96. 

The Fleischmann and Pons reference critiques an analysis 
by Douglas R. 0. Morrison, a cold fusion skeptic, whose views 
have been previously discussed (Decision, pp. 26-27 and 
footnote 11) To the extent that it portends to answer Mr. 
Morrison- s analysis, the article offers only another opinion 
concerning cold fusion and not a definitive opinion. 
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The excerpts of the Noninski references before us are 
not as conclusive as appellant portrays them to be. Each one 
cautions their conclusion by stating that no explanation for 
the excess heat has been found so far (Noninski '91, p. 163) . 
The conclusion espoused is merely a different one that could 
be drawn (Noninski '91B, p. 579) or the conclusion is based on 
experimentation which is insufficient to prove that excess 
heat in all experiments "is real" (Noninski '93, p. 476). The 
Miles 94B reference acknowledges that the discussed research 
efforts were limited due to the lack of reproducibility of 
their experiments (p. 484) . Note also that these experiments 
were the subject of the Jones I evaluation that questioned 
their adequacy. The Mallove '91 (presumably the excerpt of 
Fire from Ice ) and the Milton '96 references offer only a 
historical opinion of the events that transpired during the 
early years of cold fusion development (an apparent 
counterpoint to Huizenga's publication). However, unlike 
Huizenga, no scientific evaluation refuting or " supporting the 
existence of cold fusion is provided in the excerpt before us. 

These references, when considered as a whole, do not 
conclusively prove that the criticisms of Pons/Fleischmann 
experimentation were without merit, nor do they conclusively 
prove the existence of cold fusion. They merely evidence that 
the controversy and debate about cold fusion is alive and well 
within the scientific community. 1 
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Appellant refers to other numerous references to support 
the existence and utility of cold fusion (Appeal Brief, p. 35, 
paragraph 94) . In particular, the appellant argues that 
various organizations including the US Navy, NCFI, Los Alamos 
National Laboratory (no particular reference), EPRI, NASA 
(Neidra *96A and 9GB) and the French Atomic Energy Agency 
(Lonchampt '97) agree with the existence of the field of cold 
fusion . 

The references to EPRI, NASA, and Los Alamos appear to 
center primarily around reports submitted to Cold Fusion 
Times , Vol. 4, Issue 3. This publication appears to only 
report activities concerning cold fusion around the world. 
However, it provides insufficient information for the reader 
to reach a scientific conclusion on his own. Lonchampt '97 
also fails to provide sufficient information from which to 
verify its conclusions . 

Concerning reports by the US Navy, Chambers ("Evidence 
for MeV Particle Emission From Ti Charged with Low Energy 
Deuterium Ions," NRL Memorandum Report 6927 (1991)) merely 
invites other researchers to experiment with low energy 
bombardment of thin samples to search for low level fusion 
reactions (p. 19) . Rehn 

et al.'s report on "The Third International Conference on Cold 
Fusion . . . . " (1993) to the Office of Naval Research .Asian 
Office acknowledges that "a more concerted theoretical effort 
is now justified" and that much research must still be done to 
understand the cold fusion phenomenon (pp. 88-8 9) . These 
reports offer no conclusive proof of the existence or the 
utility of cold fusion. 
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F. Will's Final Report (National Cold Fusion Institute 
-1991) is alleged to support the existence of the "cold 
fusion" phenomenon (Swartz Declaration, paragraph bridging pp. 
12-13) See paragraph 98 of the Appeal Brief (p. 37) . It 
appears that appellant is giving much weight to the fact that 
substantial amounts of financial resources are being invested 
in this phenomenon to establish its existence. However, 
financial support is only an indicator of the interest in the 
phenomenon and not scientific proof of its existence. It 
should also be noted that the Final Report is not a scientific 
evaluation of the theory of cold fusion. It is only a report 
of alleged evidence of cold fusion which lacks the details 
necessary for appropriate review by the scientific community. 
There is no indication that the scientific community as a 
whole has accepted this evidence. On the contrary, Will 
acknowledges that the political and 

financial climate remains generally negative (Will, p. 1-3, 
second paragraph) . Will also places some doubt on the evidence 
reported in his conclusion by indirectly acknowledging that 
the alleged -xcess heat may not be generated by deuterium 
fusion and that the "possibility that the excess heat is not 
of nuclear origin can not presently be ruled out" (Will, 
paragraph bridging pp. 1-16 and 1-17). Contra to appellant's 
arguments, Will does not confirm the existence of cold fusion, 
much less address the real problem of reproducible results. 
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The other various references in paragraphs 95-100 of the 
Appeal Brief are only casually mentioned by the appellant. For 
example, Huggins *94 and Kestenbaum appear to be only reports 
updating the status of cold fusion efforts at different sites. 
The reports from the various conferences also offer updates on 
activities related to cold fusion. (Again, note Douglas R. 0. 
Morrison's report on ICCF-6 for a skeptic's views of such 
activities . ) 

Storms A 94C attempts to eliminate the reproducibility of 
the Pons-Fleischmann Effect as an issue (Conclusions, p. 99) 
However, it is evident that reproducibility still remains a 
controversial topic in cold fusion as late as 1997 (Morrison 
ICCF-6 report) 
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Sawatimova y 94 discusses experiments involving 
cathode materials before and after irradiation by deuteron 
ions (p. 389) . A result of the experimentation is the 
discovery that the concentration of impurities increased and 
among those impurities were elements which "cannot be found in 
the discharge environment" (Abstract, p. 389) . However, the 
paper stops short of concluding that these elements were the 
result of a fusion-fission reaction. It only posits the 
possibility that such a reaction could explain them (Abstract, 
p. 389) 

The appellant lists a number of references, some before 
and some after the filing date of this application, and 
declarations to establish the existence of cold fusion (Appeal 
Brief, pp. 42-4 6, paragraphs 111-119) . While there is much 
activity dedicated to the study of this phenomenon, there is 
little conclusive evidence of its utility. The list of 
references cited by appellant reports experimental studies 
that present results that - indicate the presence of the 
phenomenon. However, this is insufficient to establish utility 
and enablement within the meaning of the relevant sections of 
the statute. 
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Appellant argues that Taubes is "wrong and scurrilous" 
and "has NOTHING TO DO with the original specification" 
(Emphasis original.) (Appeal Brief, pp. 46-47, paragraph 120). 
The Examiner' s reliance on Taubes is brief and limited to 
further 

support his contention that cold fusion is still not accepted 
by the scientific community (Examiner- s Answer, p. 7). 
Appellant's reliance on publications by Miles ^92 and Hoffman 
*94 which criticize Taubes and his book merely underscore the 
controversy that exists in the scientific community concerning 
this phenomenon. 



Appellant argues that Jones (presumably Jones I and II) 
are irrelevant and erroneous (Appeal Brief, pp. 47-48, 
paragraph 121) . Appellant's argument is unclear because it 
only mentions that Jones' articles contain errors without 
specifically addressing them. Once more, he relies on 
publications by scientists that appear to be favorable to the 
phenomenon to support his alleged contentions. The fact that 
there may be some disagreement with the methodology of the 
analysis by Jones again underscores the controversy 
surrounding the cold fusion phenomenon. Thus, it may be only a 
matter of a difference of opinion. 
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Appellant also argues that the Office's reliance on 
Morrison is misplaced because he "is not believed by serious 
wellcredentialled [sic]' scientists in the field of cold 
fusion" (Appeal Brief, p. 48, paragraph 122) . The Morrison 
Report, as indicated previously, details the events that 
transpired at the 

Sixth Cold Fusion Conference. This Report refers to a number 
of presentations provided before an audience of scientists 
receptive to the concept of cold fusion. In addition, this 
Report balances the reference to those presentations by 
pointing out the general acknowledgment by some presenters 
that there is still a lack of reproducibility (p. 2, Section 
2.1; p. 4, second full paragraph; 

p. 6, Section 5.1, item d; p. 8, first paragraph of Section 7) 
and that no evidence in favor of cold fusion was presented (p. 
12, Section 13) 

Appellant argues that the lack of any observation of 
large numbers of neutrons, as supported by- the examiner's 
various references, does not negate "anything at all." See the 
Appeal Brief, pp. 52-53, paragraphs 127-129. The appellant 
supports this contention- by relying on Shani, who is said to 
allegedly have monitored "stimulated neutron radiation from 
deuterated materials after said deuterated materials were 
neutronirradiated" and on Faller as reporting tritium increase 
(Appeal Brief, 'pp. 52-53 , -paragraph' 12 9 ) . 
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Shani appears to be another scientific evaluation of the 
Pons/Fleischmann experiment that does not portend to be a 
decisive analysis of the Pons/Fleischmann experiment. In fact, 
it is unclear whether the study may have been done with 
entirely 

different equipment (Shani, p. 53) . Further, Shani carefully 
couches his conclusions by stating that the fusion reaction is 
a possibility and meant to be relevant to interpret the 
experim6ntal observation of the cold fusion process (Shani, 
page 57). Faller also couches his conclusion by stating that 
"[n]o activity was detected that would indicate a sustained 
fusion reaction had taken place" (Abstract, p. 9) and that the 
"production of excess tritium . . . can be explained by 
processes other than fusion" (Summary, p. 15) . 

The appellant argues that Myers is not applicable because 
it employed detectors that were not proper for monitoring 
"these types of reactions" (Appeal Brief, p. 56, paragraph 
134) and involved inadequate loading of deuterons and 
inadequate monitoring of the loading of the deuteron (Appeal 
Brief, pp. 56-57, paragraphs 135-136) and was "too short" 
(Appeal Brief, p. 57, paragraph 137) . 
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We now proceed to address appellant's significant 
arguments concerning the examiner's rejection under 35 U.S.C. 
§ 112, first paragraph, as presented in the first Reply Brief 
(Paper No. 29) In this document, the appellant presents a 
number of issues that do not fall under the jurisdiction of 
this Board and a number of issues that merely restate the 
appellant's positions addressed 

Al 

above. To the extent that the arguments are restated, we 
consider them to have been appropriately addressed above. 
However, the appellant presents new arguments concerning the 
Miller Memo which merit further comment. 

Appellant argues that the Miller Memo is irrelevant and 
that the Office does not account for Miller' s call for peer 
review (Reply Brief, paragraph 42) . This reference was cited 
by the Examiner to indicate that "there is still no- concrete 
evidence of excess heat" (Examiner's Answer, Paper No. 30, p. 
8) . We find this statement to be accurate (pp. 6-7 of the 
Memo) . The Memo essentially reflects the controversy that 
still exists in the scientific community with respect to the 
phenomenon of cold fusion. 

We have also reviewed the Second Reply Brief filed August 
3, 1998 (Paper No. 31) . This communication again restates 
arguments previously presented by the appeal brief and the ■■ 
first Reply Brief (Paper No. 29) . We consider those arguments 
that pertain to the appeal before this Board as fully 
responded to above. 
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In light of the foregoing and after careful consideration 
of the entire record, for the reasons set forth in the 
Examiner-s Answer, we sustain the rejections of the appealed 
claims under 35 U.S.C. § 101 and 35 U.S.C. § 112, first 
paragraph, enablement requirement. 

THE REJECTIONS UNDER 35 U.S.C. § 103 

In considering the examiner's rejection of the appealed 
claims for obviousness (35 U.S.C. § 103), we are guided by the 
fundamental tenet of patent law that references relied upon to 
support a rejection under 35 U.S.C. § 103 must provide an 
enabling disclosure, i.e., they must place the claimed 
invention in the public's possession. In re Payne , 606 F.2d 
303, 314, 203 USPQ 245, 255 (CCPA 1979) . An invention is not 
possessed absent some known or obvious way to make it. Id. 

Here, the technology involved is one based principally on 
the work of and publication of Pons/Fleischmann which has been 
substantially discredited by the attempts of those skilled in 
the art to duplicate the results of their work. Clearly, based 
on the record before us, the references to Pons et al. and 
Fleischmann et al. cannot be relied upon as enabling prior art 
references to support the examiner's obviousness rejection in 
this appeal. Accordingly, we cannot sustain the examiner's 
rejections under 35 U.S.C. § 103. 
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SUMMARY 

The examiner's rejection of the appealed claims under 35 
U.S.C. § 101 and 35 U.S.C. § 112 is affirmed. The examiner's 
rejection of the appealed claims under § 103 of the statute i 
reversed. The decision of the examiner, accordingly, is 
affirmed . 

No time period for taking any subsequent action in 
connection with this appeal may be extended under 37 CFR § 
1.136 (a) 



ANDREW H. METZ 
Administrative Patent Judge 

Administrative Patent Judge 

ROMULO H . DELMENDO 
Administrative Patent Judge 
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1. The Appellant received a Decision on Appeal from the Board stamped July 27, 2001 
(hereinafter called "Decision"). The examiner's rejections of the appealed claims under 35 U.S.C.§101 
and 35 U.S.C.§1 12, first paragraph, were affirmed. The examiner's rejection of some of the appealed 
claims under Section 103 of the statute was reversed. This request is filed within one month from the 
date of the original decision. 

2. Pursuant to 1.196(b)(2), the Appellant is respectfully asking to have the affirmation of the 
examiner's rejections of the appealed claims under 35 U.S.C.§101 and 35 U.S.C.§112 reconsidered 
or modified by this single Request for Reconsideration or Modification of Decision under 1.197(b) by 
the Board of Patent Appeals and Interferences based upon the same record, Declarations referred to in 
the Appeal and Reply Briefs. Decisively proving the Appellant's points (infra) are ten (10) Exhibits 
bearing the datestamp of the Office, summarized by a Table 1 (attached with the Exhibits hereto) and 
Declarations from several individuals including those cited by the Decision out-of-context and 
incorrectly. These Declarants dispute the erroneous Decision, including what said Decison falsely 
purports two of them to have said. 

Reasons For Request For Reconsideration Or Modification 

The Decision Is Inconsistent With Present Standards 

3. The Appellant respectfully submits this Request for Reconsideration for several reasons. In this 
case, there are several material matters of facts and points of law overlooked or misapprehended by 
the panel of the Court. Briefly, the Decision rejects the reasoning of many present standards, does not 
address most of the Declarations by those skilled-in-the-art, and solely responds to art cut of cloth 
made of other than the present invention, original specification and claims. 

A. First, the Decision is factually wrong as the Decision's statements are directly contradicted by 
substantive evidence already in the record including unrebutted Declarations and over 140 pounds of 
exhibits which fully addressed all matters criticized by the Office. These have probative value. Nothing 
has been presented which differs or rebuts the Declarations. 

l The Decision rejects the reasoning of Ex parte Porter because the Decision is inconsistent with 
unrebutted Declarations which did fully address all matters criticized by the Office and which 
were supplied in the expectation that they would be read, examined, and carefully considered, 
ii The Decision rejects the reasoning of Ex parte Gray [10 USPQ2d 1922, 1928 (Bd. Pat. App. 
& Inter. 1989)] because there was solid evidence of operability and utility, beyond the detailed 
specification, in the form of corroboratory expert testimony including said unrebutted 
Declarations. 

ii The Decision rejects the reasoning of In re Morris Tl 27 F:3d 1 048, 1 053-56; 44 USPQ2d 
1023, 1027-30 (Fed: Cir. 1997)] because the interpretation of operability and utility is 
predicated upon that which one who is skilled-in-the-art would reach. 
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iv. The Decision is void of any discussion of several of the unrebutted Declarations, and is .flawed 
by omitting exactly why the unrebutted Declarants have not been addressed. 

v. As a result, it cannot be determined from the record which - if any - of these submitted 
unrebutted documents regarding definiteness have been formally considered by the Court 

vi. There is Obligation by the Office and Board to assume that Petitioner's Declarants 1 unrebutted 
assertions -made before the Appeal- are true [Lewis v. Bouts , 1 19 Wn.2d 667, 670, 1992]. 

B. Second, the Decision is flawed because the PTO has relied mainly upon reference to art cut of 
a cloth other than this specification and claims. None of the Decision of Board (28 pages) pertains to 
the present invention. 

L The Decision rejects the reasoning of In re Prater [415 F.2d 1393, 162 USPQ 541 (CCPA 
1969)] because in this case the pending claims must be given the broadest reasonable 
interpretation consistent with the specification. It is not fair for the PTO to weave systematic 
misstatements using cloth cut of other art. 

ii The Decision rejects the reasoning of In re Zletz T893 F.2d 319, 13 USPQ2d 1320 (Fed. Cir. 
1989)] because the specification clearly and explicitly stated the meaning of the terms in the 
claims which means that the invention is a method to measure activity. 

iiL One can reasonably assume the Board has presented its fabrications "tongue-in-cheek" . If the 
Board must rely upon reference to art cut of a cloth other than this specification and claims, then 
their position must indeed be rather weak. This failure to addess the present invention, and lack 
of serious argument, dictates allowance of the present invention. 

, C. Third, the Decision is not consistent with code, statute, case law, Office rules, and The United 
States Constitution as it rejects the reasoning of numerous other Decisions of controlling authority. 

L The Decision is flawed because it rejects the reasoning of The United States Constitution 
[Clause 8 of Section 8, Article I] by improperly eliminating an entire field involving energy and 
United States security. 

iL The Decision is flawed because it rejects the reasoning of The United States Constitution [14th 
Amendment] that Appellant is entitled to an impartial tribunal [28 U.S. Code Section 144, 
Mayberry v. Penna. , 91 S.8.; Bloom v. Illinois , 88 Ct. 499 S.Ct. 1477; Duncan v. Louisiana , 
88 S.Ct. 1444] and equal protection of the laws. Ignoring unrebutted Declarations and due 
process patently violates the 14th Amendment's "equal protection" clause [Frontiero v. 
Richardsoa 93 S.Ct. 1736, 41 1 U.S. 677; Weiss v. Weisa 436 N.Y.S. 2d, 862, 52 N.Y. 2d. 
170 (1981)] with serious implications rGass v. Lope^ 95 S. Ct 729; Wood v. Strickland, 95 S 
Ct 9S2: U.S. v. Price, 86 S Ct 1152, 1157, Footnote 7; Griffin v. Breckenridge. 91 S Ct 
179D; Gamez v. Toledo, 42 U.S.C. §1983, and Bivens v. Six Unknown Named Agents of 
Fed. Bureau of Narcotics! . 

m. The Decision rejects the reasoning of the Supreme Court that a pro se litigant is entitled to less 
stringent standards [U.S. Rep, 404, 520-521 (1972)]. 
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4. The original specification and claims 13-14, 21-22, and 24-39 (all claims) taught the subject 
matter defined by each of the rejected claims, set forth the best mode contemplated, and did distinctly 
point out and claim the subject matter which constitutes the invention. This was corroborated by 
unrebutted declarations, and supported by a peer-reviewed publication of additional probative 
reference. These Declarations and Exhibit corroborate the Appellant, and prove, that operability and 
utility were taught in the original specification and claims. The present invention has operability and utility 
based upon the record, and has been validated based upon Exhibits and, more importantly, 
Declarations in the record - which remain ignored. The original specification and claims complied and 
conformed with the Patent Act. 

5. Pursuant to 1.197(b), this request for reconsideration states with particularity the points of law 
and facts which the Board has overlooked or misapprehended using substantive argument and hard 
evidence ~ already in the record. 

Concise Statement Of The Material Facts 

6. The invention at issue in this case, generally speaking, is a method to "examine the activity of a 
sample of a material involved in a reaction with an isotopic fuel". Here, activity is defined as the ratio of 
the output heat power observed to the electrical input power delivered. Activity measures how efficient 
is a sample of material, loaded with an isotope of hydrogen, in its capacity to produce heat. The 
invention accurately and precisely, with calibration for system noise, measures the activity. The samples 
are nickel or palladium which can internally fill ("load electrochemically") with hydrogen, such as a 
sponge fills with water. The original specification of the above entitled application taught the use of a 
novel holding apparatus and method to assess the activity of a sample. The method solves a 
long-standing problem of accurately measuring activity of a material (or electrode). 

7. Claim 13, thoroughly ignored in the Decision, describes "a method to determine the 
optimum electrical drive condition for said sample and thereby characterize said sample"* 

L As the claim 13 states this is done, first by 'holding said sample into a calorimeter 
containing more than two rings with barriers between said rings". The multi-ring 
calorimeter was described by Figures 3 and Table 1 in the original specification as discussed 
including on page 17, lines 2-12. FIGURE 3 (in the original specification) is a simplified 
two-dimensional diagram of a five-ring calorimeter, one preferred embodiment of the present 
invention. 

il Then as claim 13 states, the calorimeter has means for "filling with liquid the' volume 
between each said ring " 
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ii Then as claim 13 states, , means are made for supplying hydrogen by 'loading into said 
material ... by means of a power supply and electrical circuit". This is discussed in the 
original specification including on page 16, lines 11-14, and in cited and supplied prior art 
whose dates preceded the application [Swartz (1992), Swartz (1993), Swartz (1994)]. ■ 

iv. Then as claim 13 states, means are made for thermally monitoring said liquid in each said 
ring". This is discussed in the original specification including on page 18, line 3 through page 
19, line 3, and also page 10, lines 14-18. 

v. Then as claim 13 states, means are made for "deriving the thermal response of said sample 
by computational means including accounting for the mass and temperature 
distribution of at least one barrier between said rings". This is discussed in the original 
specification on page 22, lines 3-1 1 and line 18 through page 23, line 14, also page 23, lines 21 
through page 24, line 6, and lines 14-17, and page 25, lines 4-11. 

vi. Then as claim 13 states, means are made for 'increasing through a series of at least three 
incremental steps the electric power drive conditions of said electrical circuit" followed 
by means for "deriving for each said step data consisting of the thermal output 
relationship of said sample as function of said drive steps, thereby deriving an 
optimum drive condition of said sample". This is discussed in the original specification 
including on page 15, lines 15-20, and page 23, lines 14-17, and in FIGURE 4 (in the original 
specification) which is a graph showing the actual output of the apparatus. Furthermore, 
FIGURE 5 (in the original specification) shows the V-I (voltage current) characteristics and 
power amplification (labels 503, 510, 519, 520, 504, 521). FIGURE 6 shows the output 
(labels 701, 702) and ohmic controls (label 700) as a function of the transsample voltage. 

8. The original specification and claims 13-14, 21-22, and 24-39 (all pending claims) complied 
and conformed with the Patent Act by teaching the subject matter defined by each of the rejected 
claims, including the best mode contemplated, . It distinctly points out and claims the subject matter 
which constitutes the invention. The equations conform to well-known physics. 

9. Many Declarations showing utility and operability were submitted to the Office (arid -with the 
other documents (infra) supplied [Exhibits 1 through 9, summarized in Table 1]) to counter false 
statements by the Office. These include the Declaration of Dr. Mitchell Swartz (hereinafter called the 
"Swartz Declaration") dated September 16, 1997, the Declaration of Hal Fox (called, the "Fox 
declaration"), dated May 16, 1995; the Declaration of Dr. Eugene F. Mallove, (hereinafter called the 
"Mallove Declaration"), dated February 6, 1994; the Declaration of Ms. Gayle Verner (hereinafter 
called the "Verner Declaration")' dated September 16, 1997; the Declaration of Dana Rotegard 
(hereinafter called the "Rotegard Declaration") dated May 15, 1994; the Declaration of Dr. Robert 
Bass (called "Bass Declaration") dated April 17, 1996; and the Swartz Declaration with* testimony from 
Drs. Melvin Miles, Brian Ahern and Ray Kurzweil. , - : 
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These documents were received [For example, Exhibits 5 and 7], transferred to the Board, and 
for the most part have been systematically ignored, except for two, and they have been ignored 
regarding their substantial probative ' content. Of the rest, none of their relevant paragraphs, nor the 
verified Declarations themselves, are referred to in the Decision regarding the important issues under 
consideration. 

10. Also submitted was a key published peer-reviewed papers authored by the Applicant 
demonstrating validation as taught in the original specification and claims. This has been ignored by the 
Board, and a false list of references has been provided by the Board. 

11. An Appeal Brief was filed in the above-entitled application on November 8, 1997. The 
Examiner's Answer was dated May 29, 1998. Because of false statements by the Office, a Reply Brief 
was filed June 25, 1998. A second Examiner's Answer was mailed July 20, 1998. Because of false 
statements by the Office, a Second Reply Brief was filed July 29, 1998, discussing the continually 
removed documents against Federal regulations on pages 1 -4. 

The case was never } kx parte", despite that and other false statements in the Decision, fee 
parte" is applied inappropriately by those who have elected to obstruct justice and remove documents 
(infra). 

12. The Board sustained the rejections of the appealed claims 13, 14, 21, 22 and 24 through 39 
under 35 U.S.C. §101 and 35 U.S.C. §1 12, first paragraph, enablement requirement. 

Errors In The Decision Described With Specificity 

13. The Decision has many errors of fact and points where it does not comply with the law. The 
errors are divided into those involving the original specification and claims, errors referring to the record, 
and errors about an entire scientific investigatory field used by the Board to attempt to impugn the 
Appellant's efforts and invention rather than deal with the actual claims and specification in the record, 
specifically regarlding operability and utility. 
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The Decision Ignores That The Present Invention Measures Activity 

"The preamble of appellant's independent claims 13, 21, and 34 is directed to a 
process for producing a "product" from a sample of material loaded with an isotopic 
fuel" 

"... the record before us in this appeal involves ... attempts ... to duplicate the 
Pons/Fleischmann results, " 

"... we agree with the examiner that the evidence of record supports a finding that 
appellant's claims are directed to accomplishing an "unattainable result" 

". there is substantial evidence of record that results in the area of "cold fusion" 
were irreproducible as of the filing date of this application" 

"Even those workers that have continued to experiment and to believe in the cold 
fusion process candidly acknowledge that reproducibility remains a problem. " 

[Appeal No. 98-2593, July 27, 2001 5 Application 08-406,457] 

The Truth: The Decision Does Not Discuss Appellants Technology 

14. Nothing in the Decision addresses or discusses the present invention. The Decision only 
refers to art of cut of cloth not at all made of the original specification and claims. This is salient 
demonstrated as follows. 

Claim 13, thoroughly ignored in the Decision, describes "a method to determine the optimum 
electrical drive condition for said sample and thereby characterize said sample". The invention 
is used to "measure activity 11 which refers to the measurement of heat generation from a sample, as 
discussed in the original specification and claims including in FIGURES 5, 6, 7. Attention is directed to 
the salient fact that although the invention is used to "measure activity", that is discussed in the Decision 
zero (0) times. Similarly, the key features of claim 13 are each absolutely and totally ignored in the 
egregious Decision. 

i Claim 13 teaches and claims "thermally monitoring", but the Decision discusses that zero (0) 
times. 

i Claim 13 teaches and claims "electric power drive", but the Decision discusses that zero (0) 
times. 

ii Claim 13 teaches and claims "thermal output", but the Decision discusses that zero (0) times. 

iv. Claim 1 3 teaches and claims "optimum drive condition", but the Decision discusses that zero (0) 
times. 

v. Claim 13 teaches and claims "multiiing calorimeter", but the Decision discusses that zero (0) 
times. 

vi. By contrast, the Decision discusses "Huizenga" (on reference to other book) thirteen (13) times. 
viL By contrast, the Decision discusses "Morrison" (on reference to. other art and pro-Aryan 

{?Hate Crime} claims) eleven (1 1) times. 
viiL By contrast, ignoring the present invention and claims, the Decision elects to only focus on "cold 
fusion" which it mentions eighty-six (86) times. 
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15. The Decision by the Board is solely based upon the work and activities of others - arid not 
the original specification and claims (supra, infra). This failure to apply the normal standard of review 
has not only the appearance of impropriety by the Board, but is hollow and baseless and without . 
argument because it ignores both the entire original specification and claims and the submitted, and 
received, Declarations and Exhibits. 

The Board had Obligation that the claimed invention must be the focus of the Decision 
Therefore, the Decision is improper and unethical because it must depend upon what appellant meant 
fin re Morris"! . The original specification and claims clearly indicate that what appellant invented and 
intends to be encompassed by the claims directly involves measurement of activity of a sample. 

L The Decision appears to have inadvertently leaked that the Board was aware of the Truth in this 
because in the Decision the Board admits that "Appellant states in his Specification that "it 
is a principal object of the present invention to provide a novel method and system to 
examine a material for activity concerning the desired reactions" (Specification, p. 7). " 
There is no further discussion by the Board about the actual invention, 
i This is also confirmed in the Decision where the Board admits that "Appellant further states 
that u fa] n other object of the present invention is to provide a novel method to detect 
specific materials which demonstrate the activity required for ... these reactions" Id\ 
There is no further discussion by the Board about the actual invention. 

The Decision Ignores Verified Declarations Demonstrate Operability 

16. The record contains Declarations* [cited' in Appellant's Brief] from Declarants of probative 
value, persons skilled in the art. Said Declarations were received by the Office and have been 
systematically ignored. 

i The unrebiitted Declarations were specifically provided to the Office as evidence supporting the 
Appellant's position. They contain averments regarding evidence establishing the utility, 
validation, and operability of the Appellant's claimed subject matter. The Declarations rebut 
and refute the Office's [and the "rubber-stamped" Decision's] unsupported statements, 
misstatements, improper and illogical assumptions, and erroneous conclusion. [By contrast, the 
Board continues to cite non-science reporters, ancient sources, and incredible sources (infra).] 

ii Appellant's Declarations were received - which is confirmed, for example, by Exhibits 5 and 
7]. Nonetheless, the Board (and Office) has failed to respond. Said Declarations have not 
been rebutted, and remain undiscussed and ignored with respect to their factual matter 
regarding operability. The Declarations remain ignored in their factual, substantive and 
engineering content because they absolutely, accurately, and precisely refute the Decision's 
statements and erroneous position on the issues of operability and utility. The Declarations 
confirm operability by referring to the actual original specification and claims which demonstrate 
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that the invention works. **** 1 Therefore, the Decision rejects the reasoning of other 
Appeals Court in Marino v. Hyatt Corporation, 793 F.2d 427, 430 (1st Cir. 1986), Monill v. 
Tong , 390 Mass. 1207 129 (1983), Chelebda v. H.E. Fortuna & Brothers Inc. 609 F.2d 1022 
(1st Cir. 1979) by ignoring the unrebutted Declarations despite being Obligated by law to 
assume that the unrebutted Declarations are true [Lewis v. Bours , 119 Wn.2d 667, 670, 
1992]. 

The Decision Ignores Declarations Support Utility 

17. Utility is a fact question [Raytheon Company V. Roper Corporation U.S.C.A., Federal 
Circuit, 1983, 724 F.2d 951, 220 USPQ 592], and therefore Declarations were supplied which 
demonstrated proof of utility. Because proof of utility is sufficient if it is convincing to one of ordinary 
skill in the art [In re Irons, 52 CCPA 938, 340 F.2d 974, 144 USPQ 351 (1965)], the Declarations of 
Dana Rotegard, Mr. Fox, Dr. Swartz, Dr. Mallove, and the letters of Dr. Kurzweil and Dr. Ahern, 
were submitted including on March 12, 1997, and June 28, 1997. Applicant discussed said 
Declarations in the Response to the Examiner. 

Said Declarations remain ignored in the their factual content because they refute the Offices' 
erroneous position. Said Declarations prove that the present claimed invention measures activity and 
meets at least one stated objective, and therefore utility under 101 is clearly shown [Standard Oil Co. 
(Indiana) v. Montedison, S.P.A., 664 F.2d 356, 375, 212 USPQ 327, 344 (3rd Cir. 1981), cert, 
denied, 456 U.S. 915, 102 S.Ct. 1769, 72 L.Ed.2d 174 (1982); E.I. du Pont de Nemours & Co. v. 
Berkley & Co., 620 F.2d 1247, 1258 n. 10, 1260 n. 17, 205 USPQ 1, 8 n. 10, 10 n. 17 (8th 
Cir.1980); Krantz and Croix v. Olin, 148 USPQ 659, 661-62 (CCPA 1966); Chisum on Patents, 
4.04[4] [1983]; Raytheon Company V. Roper Corporation, U.S.C.A., Federal Circuit, 1983, 724 
F.2d 951, 220 USPQ 592]. 

Corroborating the Declarations are many Exhibits. The Board took a quote from a document it 
had, but the Board most importantly omitted the more relevant statement by Dr. Michael Mckubre, the 
world-famous calorimetrist who stated regarding his observations at the international conference in 



**** 1 Given the large amount of solid evidence in the record, and the history of the Office 
losing documents, to avoid the appearance of impropriety, the Board should indicate which, 
if any, of the averments (or pages) in the other Declarations have been formally considered 
and, if so, how they reached their conclusion. 
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Vancouver CA, and in the very reference which the Board misquoted [Infinite Energy, volume 4, issue 

20(1998)]. Dr. McKubre stated: 

"For me ... perhaps the best report at this conference, was that of Mitch Swartz. ... I 
have always felt that the quality of the calorimetric observations in the nickel light water 
studies has been less than the quality of the calorimetric observations in the 
palladium-deuterium system. ... Mitch Swartz presented a very clear piece of calorimetric 
evidence which is certainly going to cause me to reconsider my belief and understanding 
of the nickel-light water system and its capacity to produce anomalous heat" [Dr. Michael 
McKubre, SRI, at his closing "Summary During ICCF-7", Infinite Energy, 4, 20 , pp. 
34-35, (1998)] 

Validation occurs when scientists skilled in the state of the art states it is so. In the international 
community, Dr. McKubre is among the most highly regarded of those skilled in the art 

Decision Ignores That Opcrability And Enablement 
Demonstrated By Peer-Reviewed Publication 

18. Despite the Decisions segue away from the present invention, enablement must be judged on 
the original specification and claims. In this case, the Appellant has published his invention for 
measurement of activity in a peer-reviewed journal run by the American Nuclear Society [Exhibit 10, 
Swartz. M., 1997, "Consistency of the Biphasic Nature of Excess Enthalpy in Solid State Anomalous 
Phenomena with the Quasi- 1-Diriiensional Model of Isotope Loading into a Material" Fusion 
Technology, 31, 63-74, **** 2 ]. This publication, and the successive peer-reviewed articles (also 
ignored by the Office and Board) proves Appellant was correct, and the invention was correctly taught 
in the original specification and claims on the filing date of the application [In re Hogan, 559 F.2d 595, 
60S, 194 USPQ 527, 537 (CCPA 1977)]. 

19. Appellant submitted a copy of said publication as evidence to the Office and the Board; and 
although both received it, both conveniently, have ignored it because it demonstrates validation, 
operability, and utility as taught in the original specification and claims. Egregiously, despite that the 
unrebutted peer-reviewed paper was received by the Board, and was discussed in the Appeal Brief on 



**** 2 Also, "Codeposition Of Palladium And Deuterium", Fusion Technology, 32, 126-130 
(1997); Swartz, M, 1998, "Optimal Operating Point Characteristics of Nickel Light Water 
Experiments", 'Proceedings of ICCF-7", and Swartz, M, 1998, Improved Electrolytic Reactor 
Performance Using pi-Notch System Operation and Gold Anodes, Transactions of the 
American Nuclear Association, Nashville, Tenn 1998 Meeting, (ISSN:0003-018X publisher 
LaGrange, 111) 78, 84-85. - Confer Exhibit 9 to show that the Board received these, too. 
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pages 20-24, and 29-39, the Board corruptly erased it from the list of references. The Board should 
have honestly listed this paper [Exhibit 10, submitted and received more than a dozen times], but that 
would have required the Board to specifically indicate how it was formally considered and how the 
Board reached their conclusion. 

20. Enablement and validation has been shown by peer-reviewed publication [Swartz. M., 1997, 
Fusion Technology, 31,63-74]. These teachings are validation because they confirm operability as 
taught years earlier in the original specification and claims. 

More Errors In The Decision Described With Specificity 

21. The Decision viciously, odiously, capriciously falsely states 

"there is no disclosure ...ofa specific operative embodiment . . . , including... 

temperature " 

[Appeal No. 98-2593, July 27, 2001, Application 08-406,457, pages 25, 26] 
The Truth: The Original Specification And Claims Discuss Temperature 

The Decision is untruthful because temperature is discussed repeatedly and completely. The 
control of temperature is discussed in the original specification, including on page 18, line 3 through 
page 19, line 3. Temperature calculations are discussed in the original specification, including on page 
22, line 18 through page 23, lines 14, and page 15, lines 15-20. It is egregious that the author of the 
Decision could so brazenly overlook this. 

22. The Decision astonishingly falsely states 

"there is no ..disclosure X . . { oj a specific operative embodiment including ... 
voltage" 

[Appeal No. 98-2593, July 27, 2001, Application 08-406,457, pages 25, 26] 
The Truth: The Original Specification And Claims Discuss Voltage 

The Decision is untruthful because voltage is discussed repeatedly and thoroughly. It is discussed, 
where current and voltage are linked to power. The computed sampling of voltage is discussed in the 
original specification, including on page 15, lines 15-20. The exact voltage is discussed on page 26, line 
19 through page 27, line 4. Figures 5 explicitly shows the voltage directly. Figures 4, 5, 6 show the 
voltage indirectly through the power and power gain (which are the more important parameters, as 
taught). It is egregious that the author of the Decision could again brazenly state this falsehood. 

23. The Decision falsely states 

"there is no disclosure . . /of a specific operative embodiment . . . , including exact 
material" 

[Appeal No. 98-2593, July 27, 2001, Application 08-406,457, pages 25, 26] 
The Truth: The Original Specification And Claims Discuss Exact Material 
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The Decision is untruthful because the exact material in the multiring calorimeter described to 
measure sample activity is discussed. Table 1 (Row 1. at the top) explicitly proves the Decision, has 
known fraud written into it, to again systematically cover-up the truth - this original specification and 
claims are about a method to measure activity of a sample. 

24. The Decision falsely states 

"there is no disclosure . . . of a specific operative embodiment . . . , including ... 

pressure 1 * 

[Appeal No. 98-2593, July 27 5 2001, Application 08-406,457, pages 25, 26] 
The Truth: The Original Specification And Claims Did Discuss Pressure 

The Decision is untruthful because pressure was discussed, with reference to number 132 in 
Figure 3, including on page 17, lines 18-22. 

25. The Decision leads away from the present invention and falsely states 

"there is no disclosure . . . of a specific operative embodiment . . . , including ... 

purity" 

[Appeal No. 98-2593, July 27, 2001, Application 08-406,457, pages 25, 26] 
The Truth: The Original Specification And Claims Did Discuss Noise Measurement 

The Decision is untruthful because purity of material density does not matter in the present 
invention which measures activity. If the Board actually referred to the original specification and claims, 
what is important is a clear assessment of thermal noise in the system. Purity of the signal is what is 
important and is discussed in the original, specification, including on page 10, lines 14-18, page 15, lines 
15-20, page 23, lines 14-17, page 24, lines 14-17, and page 25, lines 4-11. 

26. The Decision leads away from the present invention and falsely states 

"there is no disclosure . . . of a specific operative embodiment . . . , including... 

isotope ratios (e.g., D/Pd)" 
[Appeal No. 98-2593, July 27, 2001, Application 08-406,457, pages 25, 26] 
The Truth: The Original Specification And Claims Did Discuss Loading 

The Decision is untruthful because isotope ratios and loading was discussed in the original 
specification, including discussion of the Q1D continuum loading model on page 16, lines 11-14, and 
with reference to the peer-reviewed references [Swartz ( 1 992), S wartz ( 1 993), S wartz ( 1 994)] . 

27. The Decision leads away from the present invention and falsely states 

"there is no disclosure ...ofa specific operative embodiment . . : , including ... 
. . ... density" 

[Appeal No. 98-2593, July 27, 2001, Application 08-406,457, pages 25, 26] 

The Truth: The Original Specification And Claims Did Discuss The Relevant 
Parameter 
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The Decision is untruthful because density does not matter in the present invention. What is 
important is temperature, mass, and thermal capacity as discussed in the original specification, including 
on page 22, lines 3-11. 

28. The Decision leads away from the present invention and falsely states 

"there is no disclosure ...ofa specific operative embodiment . . . , including ... 

electrode size" 

[Appeal No. 98-2593, July 27, 2001, Application 08-406,457, pages 25, 26] 

The Truth: The Original Specification And Claims Discuss The Relevant Parameter 

The Decision is untruthful because size (as it is relevant to multiring calorimetry) is discussed. The 
important engineering parameters are the specific heat (C Z12 ) , mass (M^), and effective thermal 
admittance [Y 12 ]. These are discussed in the original specification, including on page 24, line 6, page 
17, lines 2-12, page 17, lines 2-12, and especially in Figure 1, Figure 4, and Table 1 (Row 7, which 
lists the dimensions in millimeters). From beginning to end, the Decision ignores the original specification 
and claims systematically putting fraud onto a Federal document and corroding the Public's opinion of 
the Board's propriety. 

29. The Decision ignores the actual invention - a method to measure activity of sample- and 

states 

"we find that appellant has failed to demonstrate that as of the filing date of the 
present application, cold fusion processes could be reproducibly carried out" 
[Appeal No. 98-2593, July 27, 2001, Application 08-406,457] 

The Truth: The Decision Ignores The Invention 

The Decision must be based upon the invention, but the Board hides and consistently leads away 
from the present invention (supra). Only by such impropriety and lack of the normal standards of 
review, does the Board ignore the present invention -a method to measure the activity of a sample - 
an invention that obviously has utility and operability. Applicant mentioned other uses, which include the 
measurement of activity ofa sample. Cold fusion was not mentioned in many places such as the 
Abstract and claims, but was cited as a reference for possible use. Applicant noted that the invention's 
ability to measure activity might involve a sample which does not show cold fusion. 

Furthermore, since the invention as correctly taught in the original specification and claims 
measures heat, therefore it is a measurement and -like the measurement of "lift" for an aerofoil (wing) 
or weight of an object- it has great utility to any honest Judge just as it has utility for any person. The 
Decision has ignored that operability, enablement, and utility depend upon the invention, as taught in the 
original specification and claims (including the figures). The Board has acted as if blind, and has pointed 
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to cold fusion as if it were a forbidden word or religion, whereas, it is simply one of several environments 
in which the present invention finds utility, 

The Decision Again Egregiously Ignores That Documents Arc Missing 

30. The relevant peer-reviewed article demonstrating enablement [Swartz. M., 1997, Fusion 
Technology, 31, 63-74; Exhibit 10] was sent to the office many times. This includes prior to its 
publication when the original specification and claims were filed. The paper proves that the teachings in 
the original specification and claims were correct at the time of the filing. 

L Applicant has provided the Office (and Appellant later supplied the Board) with this sterling 
reference eleven times. Copies were sent and received including on or about March 15, 1995, 
March 12, 1997, March 26, 1997. Additional copies (a total of eleven copies with this 
application) were then sent to the Board. A copy of the key paper was included with each 
Brief (in triplicate), including on or about November 8, 1997, and June 25, 1998. 

i Said paper multiply-submitted, did accompany more than 300 exhibits also "lost, was listed on 
Forms PTO-1440 as appropriate. 

in. In some of the submissions Petition was made pursuant to 37 CFR 1.97(d)(1)(H), and 
Certificate was filed pursuant to 37CFR 1 .97(d)(1)(e), when appropriate. 

3 1 . Receipt by the Office, and then Board, of more than a dozen copies of key document proving 
Appellant was correct at the time of submission of the original specification and claims [Table 1] leaves 
a palpable record demanding investigation and oversight. 

L Receipt of said article is documented [Exhibits 1-9, summarized in Table 1] by the integrity of 
the datestamps and post office of the Patent Office. 

i Corroborating the date stamps showing receipt, and the letters showing receipt, and the 
discussions in the Responses and Appeal Briefs^ the Board admits that the other materials 
supplied apparently did reach the Office. The Board inadvertently admits it received material 
"attached to Declaration of Dr. Mitchell Swartz Supporting Appeal Brief " (Paper No. 
25)" [on or about page 21 of said Decision]. 

iiL Examination of Exhibits 1 -9 (and Table 1 ) demonstrates that this Declaration was attached to 
the other Appendix which contained the sixth through eighth replacements of the document. 

32. The key publication, said article [Swartz. M., 1997, Fusion Technology, 31, 63-74] is not 
listed or mentioned in the Decision even though it is on several Forms 1440 of the record, and was 
discussed copiously in the Responses to the Examiner [pages 50 and 51 of the 3/12/97 Response, 
Pages 2 and 3 in the 5/26/97 Response, for example], and even in the Appeal Brief [including on pages 
47 and 57]. Despite that more than ten (10) copies of the key document showing enablement existed at 
the time of the original filing, and despite that the document was discussed in the record, eleven copies 
of the key document have simply been ignored, remain unrebutted and are now conveniently "lost". 
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Like scores of other documents [including those shown in photographs and Exhibits of United States 
Court Of Appeals For The Federal, Circuit cases 00-1107 (Serial No. 07/371,937) and 00-1108 
(Serial No. 07/760,970) which the Board cites], the key paper has repeatedly mysteriously 
disappeared or has been otherwise "lost". . . . 

33. According to Examiner Wasil, the first copy of the paper was "missing". On March 12, 1997, 
Applicant replaced it (with a copy of the final published paper), discussed it in the Response to the 
Examiner [pages 50 and 51], and included it on Form 1440. 

L On May 26, 1 997, Applicant replaced it again with another a copy of the final published 
paper), discussed it in the Response to the Examiner [pages 2 and 3], and included it on Form 
1440. 

i On November 8, 1 997, Appellant (previously Applicant) sent further copies to the Board, and 

discussed it in the Appeal Brief [including on pages 47 and 57]. 
it Appellant discussed by letter to Examiner Wasil the injustice of the latest missing copy, 
iv. On June 25, 1998, Applicant sent the eighth, ninth, and tenth copies of the final published paper 

to the Board, with a copy in each copy of the Reply Brief. 

34. This was brought to the attention of the Board, including Judge Metz. 

L The Board, for the third time in as many years, has again ignored the fact that portions of 

Appellant's file, relevant to the case, were deliberately removed, 
i This is a grave matter -systematically ignored by the Board. 

iii It apparently does not matter how many times the Office is informed of this, or how many 
Declarations or Exhibits are given demonstrating the Office is wrong, or how many times altered 
data is shown to the Office -- someone in the Office is either "asleep at the wheel", "looking the 
other way", and/or otherwise violating Federal law. The Board has systematically ignored -and 
by its behavior and lack of uniform application of the normal standards of review thus 
encouraged— destruction of documents in noncompliance with Federal law.. 

Decision Ignores Applicant's Three Videos And Doesn't List Them 

35. The Decision ignores the actual invention - a method to measure activity of sample- and 

states 

"The appellant also refers to documentaries by the CBC and BBC which 
"meticulously researched and reported the truth surrounding cold fusion " (Appeal 
Brief p. 32, paragraph 88) ...These references may only serve as a measure of the pulse 
of the scientific community " 

[Appeal No. 98-2593, July 27, 2001, Application 08-406,457] 
First, ignored by the Board are the videos, even though the Office video (older, less accurate) is 
discussed in the Decision. The videos were submitted over and over (and were received as 
documented, for example, by Exhibit 3 which shows the datestamp of the Office)^ but they arc ignored 



15 



The Decision ignores the content of the provided three (3) videos. The documentaries were made by 
reputable production groups the Canadian Broadcasting Company [CBC (1993), CBC (1994)] and 
the British Broadcasting Company ["Horizons", BBC (1994)]. They have meticulously researched and 
reported the facts surrounding cold fusion. The ignored videos, cited on the correct forms and received 
by the Board [e.g. Exhibits 3], presented scores of individuals in the scientific community who have 
contributed to the latter documentaries, and by doing so, declare the Decision to be inaccurate on these 
matters. The latter tapes were supplied on or about including May 26, 1997 [Exhibit 3] and on 
November 8, 1997 discussed on page 32 of the Appeal Brief. These substantive submissions in 
rebuttal to the Office's dependence upon an older less accurate video have also been ignored in the 
Decision with respect to their content. This myopic censorship by the Board is consistent with the 
Decision ignoring the relevant portions of the unrebutted Declarations, and the key publication 
demonstrating enablement at the time the original specification and claims were filed. 

Second, attention is directed to the fact that the Decision does not even list Applicant's three 
videos. Another omission consistent with the missing Exhibits and Declarations. 

Third, the Decision admits above that the measurement of activity in this field must have utility. 
There are so many people interested, that the Board admits there is a "pulse". 

36. This obstruction of justice involving "lost", missing, and/or destroyed Federal documents under 
the watch of the Office (and now the Board) is confirmed several other ways. 

L The Appellant has repeatedly asked for a copy of the Office's" docket sheet for correction, 
.clarification, and elaboration of this matter after the numbers on the Office's and Applicant's 
pleadings differed. Appellant has received no answer. 

ii Exhibits in Federal Appellate Court cases 00-1 107 and 00-1 108, which the Board cites, have 
already demonstrated corruption of Federal records and docket of record, with implicit 
encouragement by the Board. It is odious that in this third case before the Board, that after 
receipt of so much evidence, that after receipt of more than a dozen copies of the key 
document, that after Appellant pointed out to the Board that they were NOT DISCUSSING 
THE INVENTION, that they would act with such salient impropriety, yet again. 

The Decision Ignores That Office y s Witness Have "Turned" 

37. The Decision is inaccurate. It ignores the Office's previous witness, Dr. Rehn, United States 
Navy, turned on them and said: 

" Perhaps the clearest scientific fact, at this time, is the hardest for physicists to 
accept: nuclear reactions apparently do occur in deuterium-loaded Pd, Ti, and probably in . 
other solids ." 

[Rehn, V. 5 Ahmad, I., "The Third International Conference on Cold Fusion", Scientific Information 
Bulletin, Office of Naval Research Asian Office, NAVSO P-3580, Vol. 18, Jan. 1993;' underline 
added for emphasis] . . 
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38. The Decision ignores the Office's previous witness, Dr. Will,-turned on them and said: 

" Significant positive results, have been obtained in each of these laboratories. ... Over 
100 groups from more than 12 countries have now reported ... " [F. Will; Final Report 
National Cold Fusion Inst.(1991)J 

39. The Decision ignores the Office's latest witness, Dr. Michael Schaffer (cited in the Exhibit 

supplied with the Decision) has turned on them and said: 

"I do not see how anyone could construe anything that I wrote at Scientific 
American's site to imply that there is "no utility" in cold fusion, much less in instruments 
that might be used in cold fusion and other scientific experiments." 

"It appears that the Board of Patent Appeals considers me an expert on this subject. 
As an expert ... I would agree [Dr. Swartz's invention] ... does does have utilty" [Letter 
of Michael J. Schaffer (8/7/2001)] 

40. The Decision ignores the Office's latest witness, Jed Rothwell (cited in the Decision out of 
context) has turned on them and said: 

"None of my statements referred to the functionality, operability or performance of 
Dr. Swartz's multiring calorimeter. Nothing I have published or heard from scientists 
casts doubt on the claimed capabilities of Dr. Swartz's invention. In fact, at the 
Conference reviewed in the article, I interviewed many people and some scientists, such 
as Dr. Michael McKubre, were enthusiastic about Dr. Swartz's device. Therefore I 
stated that it may well be a "superb research tool" in the article quoted. It is apparent 
that the judges of the Decision have standards that are ludicrous and unscientific." 
[Declaration of Jed Rothwell (8//2001)]] 

41 . Corroborating the above, that the Decision was incorrect, . Dr. Eugene F. Mallove has said: 

"The activity of a sample is an important issue and its measurement has great utility. 
... in measuring both endothermic and exothermic chemical and chemical-like reactions, 
... The invention does not require the reproducibility of cold fusion phenomena, such as 
excess heat, to be secure, .... 

"... Rothwell actually praises (the present invention) ... when he says, "This could be a 
superb research tool..." 

" [Declaration of Dr. Eugene F. Mallove (8//2001)] 

42. Corroborating the above, that the Decision was incorrect, Dr. Scott R. Chubb has said: 

"the patent office (PTO) has ignored the facts involving the present invention, ... The 
patent application provides a well-defined procedure, understandable by anyone skilled in 
the art, that can be used to implement the invention. ... It is evident that the patent office 
has become recalcitrant, with its opinion in contradiction to existing evidence as 
promulgated through peer-reviewed literature." 

"Dr. Swartz has invented an important, new device, whose purpose has value for 
measuring activity of a sample. ... I assert that the PTO has failed to distinguish between 
the very different sets of claims associated with measurements of high energy particles 
and those involving excess heat." [Declaration of Dr. Scott R. Chubb (8//2001)] 

43 . Corroborating the above, that the Decision was incorrect, Dr. Hal, Fox has said: : . . .. 
"It is my professional judgment that the method of measuring the activity of sample in 

the above-entitled action is clever, not obvious, and is an important invention with utility. 
... The Decision has ignored numerous filings delivered to the Patent Office by Dr. Swartz 
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and others.. ... It is not credible that hundreds of scientists and inventors are all mistaken 
in their experiments and data, or that only the patent examiners are sufficiently educated 
to point out the faults of these inventions." [Declaration of Dr. Hal Fox (8//2001)] 

This indicates that the measurement of activity has utility, and the precise invention has operability. 
The Board refuses to admit and of these facts (supra) which were submitted to the record, and many of 
which were submitted to the Etoard twice before, and systematically igrlored. 

SUMMARY 

44. This single Request for Reconsideration or Modification is reasonable and consistent with the 
evidence in the record. The Decision should logically match and demonstrate accuracy consistent with 
said record including the Declarations. In this case, it does not. This is not an ex parte case, but a case 
where there were multiple responses by both parties, and instead of honest reporting, fraud is being 
encouraged. In this Request, the inaccurate statements, facts, and evidence are clearly again laid out to 
give the Board an opportunity to correct the situation. 

45. The Appellant has taught in the original specification and claims how the activity can be 
measured by a multiring calorimeter. The method and apparatus measure the activity, with controls and 
measurement of noise. The original specification and claims 13-14, 21-22, and 24-39 (all pending 
claims) taught the subject matter defined by each of the rejected claims, set forth the best mode 
contemplated, and distinctly point out and claim the subject matter which constitutes the invention. The 
original specification and claim adequately presented the claimed invention so that an artisan, or those 
skilled in the art, -who unlike the Board actually read the it-- could practice it without undue 
experimentation fin re Wands , 858 F.2d 731, 737, 8 USPQ2d 1400, 1404 (Fed. Cir. 1988), citing 
with approval ex parte Forman, 230 USPQ 546, 547 (Bd. Pat. App. & Int. 1986)]. The invention (in 
structure, operation and composition) is defined by the claims and the original specification, and in this 
case they correctly and accurately define the invention -which is to measure the activity of a sample- 
and therefore there is enablement (a question of law; In re Fouche, 439 F.2d 1237, 1243, 169 USPQ 
429, 434, (CCPA 1971)). The enablement, utility, and operability are grounds of patentability 
[Newman v. Ouigg . 877 F.2d 1575, 1581, 11 USPQ2d 1340, 1345 (Fed. Cir: 1989)]. Therefore, 
the original specification and claims were an adequate and enabling disclosure and complied and 
conformed with the Patent Act. 

46. The invention has been confirmed both in Declarations and the peer-reviewed publication 
[Swartz. M, 1997, "Consistency of the Biphasic Nature of Excess Enthalpy in Solid State Anomalous 
Phenomena with the Quasi- 1 -Dimensional Model of Isotope Loading into a Material" Fusion 
Technology, 31, 63-74] proving utility and operability (a question of fact). Said Declarations and the 
published article demonstrating the invention are objective evidence regarding utility and enablement. 
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47. The Decision does not comport with any notion of fair play of justice. 

L The Board has not discussed the claims of record. This failure, and the inaccurate statements 
indicate that the tongue of the author of the Decision was firmly in cheek. It is submitted that the 
Board's total absolute and sole reliance and reference to art cut of a cloth other than this 
specification and claims, demonstrates that the position of the Board (and Office) is weak, 
heralding the need for allowance of the present invention. 

i Even though the Office has not addressed the invention but attacked one of the possible 
environments in which it is useful, there was substantial argument addressing the examiner's 
rejection consistent with In re Maizocchi and In re Oetiker. The Declarations fully address all 
matters criticized by the Office. The Court, like the Board was Obligated by law to assume that 
Appellant's Declarants' unrebutted assertions - many made before the Appeal- are true 
ILewis v. Bours, 1 19 Wn.2d 667, 670, 1992], but has not. 

in. The unrebutted Declarations have been ignored except one (1) and thus it cannot be determined 
from the record which - if any - of these submitted averments by the Declarant have been 
formally considered by the Board. 

iv. Appellant elected to go beyond that to achieve validation by publication in the peer-reviewed 
hot fusion literature controlled by the American Nuclear Society. It is egregious when that 
paper has been submitted more than have a dozen times, that the PTO and Board conveniently 
lose it each time. 

48 The present invention has significant utility. Energy needs dominate the economy and welfare of 
humanity. Claims 13-14, 21-22, and 24-39 (all pending claims) clearly define subject matter of 
considerable utility, and Appellant has conformed with the requirements of §101 of the Patent Act. 
Measurement of activity has utility because it is convincing to one of ordinary skill in the art and 
Appellant has submitted several Declarations saying the teachings have utility as an invention to measure 
activity. The Board must admit that it cannot honestly claim the lack of utility for the measurement of 
activity, or the measurement of any other parameter. 

49. The facts here show the Appellant did demonstrate operability and utility of the present 
invention. The original specification and claims complied and conformed with the requirements of 35 
U.S.C. §112, first paragraph, and 35 U.S.C.§101 of the Patent Act. The Examiner has produced no 
evidence to the contrary pertaining to the original specification and claims. 
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50. Appellant regrets inadequacies that reflect a lack of legal education in this Request for 
Reconsideration, but the U.S. Supreme Court has ruled that any pro se litigant is entitled to less 
stringent standards [U.S. Rep volume 404, pages 520-521 (1972)]. 



Conclusion 

This Request for Reconsideration and Modification should be granted. The Decision has 
inaccurate statements, has ignored the original specification and claims as it has focused on cloth cut of 
other art, and has ignored most of the supplied Declarations and a key reference proving enablement at 
the time of filing. The appellant therefore respectfully requests that the Board reverse the examiner's 
rejections of claims 13-14, 21-22, and 24-39 (all claims) which stand rejected pursuant to 35 U.S.C. 
112and35U.S.C. 101. 

Respectfully submitted, 

Mitchell Swartz, ScD, MD, EE, Appellant, pro se 
P.O. Box 81 135 Wellesley Hills, MA 02481-0001 
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misstatements: 

Referents herein to the Appellant's Appendix af§ iaMed as "A" (§.-§: A4§ % 

(8) Statement ©f Facts With Ref§f§n§§§ (Rule 28(E)) 

fALse §tAteM1NT§ reOArBIng the ? 4s7 §PI€lFi€ATi§N 

Have The Appeiiees Addressed The BecisiorTs FaiiUre T 8 Beserifc§ Trig 
Written Description Of '417? 

2; The Decision and Appellee's SrM ip@fe the present investa ?4i7) which 

teaehes a novel eai@fimitef (hea!=niea§ufu1g fc^iruniefit) used t§ mfflffi ffielal 

samples @r thermal mnmk regarding the heat vvhieh they predate §ff whefi 

electricity is driven tough tan [Ai§§ in f 4§7 ; A71 ifi §waf£z(§7} ? Ai7§| §i§@ 

Alli-i§S,aadAS#i4il]: 

Despite the standards of review; nothing in the Deeision, and only 6ne §entenee in 



the Appellee's Brief substantively and mmMy discusses the present m®a&m : 

"Among other mings, the spmfimim desmhes a multi=mg midrimeisr 
thai allegedly 'enables the possibility of an accurate and pmise 
eharamerimion of a sample of a material, including whether said 
sample is capable ofemess heat and under whim conditions. '(Ais®.)'" 



Except for mis brief admissions the Appellee's Ifigf ip@f§§ the present InvenllSn 

despite that the ©flee admitted t@ what the mveate is (Ai£§=i§f).. 



[Appeiiei'sMef] 
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Have The Appellees Addressed The Fact Thai Temperature, Voitapj Et& 
Were Specified Afid Discussed In THe Original Specification? 



I, The Appellees faisely state! 

ihi Bdsrd/dmdi,.. m fam is m» mmmm.-.. §/s spmfie Qprnlm 

mbmimml:-. , imluding §m purity :::prSS§Ur§; temperature; 

Voltage, 

[Appellee's Brief] 

□The Truth = Opefabiliry Was Taught With Precision And Accuracy 

This new afguffignt is falsi Meaiisi tfip fiaWid B§eisi@n ffigfgiy rafefe6f=s!§fBpea fee 

Qfike's pfivieus fai§g ststsmgflt: As &§@u§§ed la fee Appeal Ifisfgfi pap§ iMf, 

b©& af§ §onfradigt§4 absdtiigty b|f fee fmsi [TaMg 3 (Ai47)j 6ec§use feey Wife 
ffi©fMghiy diseussgd in the ofignai spigifi§aii©fi: fh§ @ffi€g is disinggfiu@us a§§&$ 

tempemuife; v§itap $ purity §#§ipai (ihgfmai fi©i§§) ; aaa §§i§fiffigtgf %m Maaifi§ 

speeifie heat (OZi2) 5 mass (MZii) 5 and iffeetive thgfffiai §Miil f¥ilj: 
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Have The Appeiiees Addressed The Fact That f h§ Mea§iifgm§nf @f Hgat 
feneration ('Aefiviry') Is Artaifiibie? 

4= % Appellees falsely state; 

M 7%g "tiiemai response u is that me to emess heaf 
"'Ammty, '' as used in the speeifimiim is mmiffied to the ability to 
mhieve emfiisidn.'' 

[Appeiiee's Bfiefj 
□Truth = Heat Production ['Aetivify'] Is Measured 

Appeiiees' new argument atat activity and M at mgasiffgnignl is idMly MsS: ffcg 

Appgiiggs Brief, Ilka thg ©gelslgn, simply" ip@fg§ that W summ heat 

pfodueto §f a sample 1 f attivi^)[Al#i=Ail§ ? M§hl§ §] : ffi W ; IB8 fieal grvgfi 
off of metal sampies or resistor cofitfois ; as eaeh are driven fey eigefrieai eiifrent; is 

eafiMiy moated over thm i{ A§tivity i? i§ dited In tfi@ pfg§§nt §ripai 

spggifieatiQn as thg fatid ©fthg ©utptit hgat p@wgf givgfi §ff By tiig §§mglg §§ffipfgd 
t5 the elgetieai input p6Wer d@tiVgf§d, §U§h hgat=pfigrating Setivity i§ usgd to 
characterize the metal sampies; Figure % [Al§4 in nig §rlgiiiai spSeiSeatidn and 
©lata, and A7I in Swartz(§7)] §h@Ws thg hgat output; ©f ''aetiv% ,{ ; of sgv'gfal 
samples and controls; 
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Is Hydrogen The Only Fuel? 

-5: The Appellees falsely state; 

_ "The ffily Hsmptefiiei" identified m the spuifiMm is wutemm'"' 

□The Truth =„ThejBecifiGati6n Specified Hydrogen? With Beu1§r8n§ As 
Required By The Office 

Appellees' new argument about deutefohs being the u mf fiiel is false. The 

specification is deaf m Ms mi §h@w§ the Qmm 1§ ifakgjmms Ffflteawe,- &e 

Qfi!§§ Jffi§W§ &fif eiaim is Mti@ti§ b€e3use they M@w $at B6a1 is greated By 

i©adlfig p§ii§diuffi with fydrepi; §hd that to %m m& a §ig§fgig=ii§kter 

invention since 1923 by Doerjefeinef: 



Have Th€ Appellees Been Truthful About The Graph? 

is The Appellees falsely state! 

listing "vQits, millimpms" m Y^mis df graph-, but faffing id specify 
whether mmenmi values m ¥=ms mmspma m veitage w mmnf 

[Appellee's BFief] 
□The Truth - The Alls Were Libeled 

This new argument is false because the figure shews a key wiM §fi@w§ §tifve§ M 

both eurfent and voltage and b©th are numerically e@freet §8 the axis.- The ©Meg is 
disingenuous about the graph and the g§mments in the spgeifieatiSfi which clearly 
explained this; 
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Is Excess Heat Needed? 
I-. The Appellees faisely state! 

" :.: m ffifypffidueL. m the sprnfimim wm "mdfusidn" meiism (A 

□The TrUth = The InVenfiSn Does Net Reqiiirg Exe§§§ H§at Or Fusidn 

It is impartant f@ fi6tg thai ttddifi in AppgHgg's M%f and Ihg rg§6fd are admissions 
proving Appeita are disingeniioUs agaifi: 

The immim tests SMinary materials afid §i@§trfg§i fgsi§t@fs whigfe Sgvgr §§BSf3t§ 
excess heat [A5Ii=A2Ii^y64=26§jAlII=l3§] s 

Thi invention Works fef the controls,- afid it wofks fef al! ffietals ffigMfif teg 
that d© ndt ever generate §©id tusi©ii: Thl ©ffigg ia©w§ ifci§ feggaUSg W§§ 
sent to fnem wiih the original spggffi§ad©fi [Ai§3=i§5]: 

It is oniy by eaiiing dig present Invgfita "cold mmr instead of a n§vgi ffiultififig 

gaiotimaigf and methed i§ measure heat pf@dtigMg agMvfcy; that the @Mgg §§a 

purport that the hiat measurement is "an 'unattainable fgSuit' and g@ntinug the 
unfounded attack m the Appellant by dig dgiibgfatg misfgading @f spggMe§ti@n §fid 
eldffiS as their segue t© ffluah less fgievafit 3ft (W f©f Bf§.- Flglsgfiffia^S §fid 
Pons); As shown in Table 4(A444) 5 thg appealed BgeisM diseussgs f 4l7 pfgcfegiy 
zero (0) times but fgfgfs t@ si g©ld nisi©fi" eighty* (M) tiffigg; 



***"*! = Despite the attagk 6fi thg Applicant m daring t@ §tU# eai§rimgay whigfe 
he has used sUeeessMiy during sUfpal Ifafispiants of Kiiman @fg§8§ §rid tfeg 
irradiation of human tumors by ionizing fadiation,- the measurement of Heal 
producing activity is attainable; and has been d§ng in '417: 
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LAW 



8 : Ipofed In ig App€iif§ : § UrM §f§ i§ M§WfiR§ §t§fid§fds @f fgviSW: 

mj§Jfat§r 8 4if F,ld tin, ill uiFQ I4i (€€M iflf)] i$pfg§ is Ssara t§ 

fefgf i§ &§ dated invgfiti§fi as th§ f@gu§ ©fits BeeislSfi; but it did fidl 

fej§-M8rrls rlpta &at th§ 9flk§ must fg§g@nd t§ what Appellant meant,- mi it 
did not: 

Mle_H6gafi [Iff FJd ffS, I6§, if 4 USPQ 117, 117 (€@PA if 77)] di§gus§g§ is! 
enablement must bi judgid @n &§ ©fipal spgeificati@fi afid dalnis; feiit in iis 

Daeiiian it was net: m il§ §a§t, Apptat pubiisiigd Ms nwgfife fef is 

ffigasuremint ©f agtivify s idgfitieai t§ if pfgpfint at if tiffig @f filing pfQvifig i§t 
Appelant was e§rre§t 5 and the invention was eoffgetiy taught iii the original 
speciikarkn and §iaims ; on ig filing datg @f ig ap piieatigfi: 
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false STATEMENT! lEOASfii^a the €LAiM§ 

Did The Appeiiees Address That They Misread TH§ Giaims? 

9= The Appellees falsely state; 

"... the elaims m appeal m plainly limited to apmess that involves mid 
_ .fusion" 

□The Truth = The (Slaims Afid Specification Define Tfi§ invention 
The proof that the Appellee's statement abov§ is ufiffiig ifieiudg§ the Mewing in 

m Appsiiets Mef, which §uppigmgni§ m (Ms&i fowm ddmmrn 
[Ai§i=i§l], 

Hie Office admits the gialffis speelfy a ealofifnetef which d§es not fgqiiire eoid 
fusion, but could be used to fneasufe any §ampie: I 

\.Me,..muitUmg mionmew .-..allegedly 'enables ...preeise 

eham&emaiiffi of a sample... imltidimjwheiher. said sample is eapabie 

ofemess heat and under which eonditions. '(Al3§:) " 
"ihe elaims are dimted to a method fir determining an "optimum 

eleeirieal drive eondition " based on thermal responses that oemr men 

eieetmai input power is varied. (AI0U) H 

[Appgligg's ©figf, und@fiin§d fdr emphasis] 
laeh and every key feature §f eiaiffi 11, and tti§ olfigf giaims, af§ misfgad as tfi§ 

Offiee leads away from the present investa t§ deliberately m£m the presest 

invention with other aft, and the mistakes @f@&§f§, Bf s Mdsehmann afid F§fi§ (I?}, 
from 1§89; This i§ pf@ven because aitji§ii$b €i§iffi if tgaetigs" §nd ei§M§ '"thgffialiy' 
monitoring", "eleetfie power drive", "ilfgMf p§W§f drive", "thermal 
"Optimum drive §©fidito H , and "fflttln^frnj gaiotiffieter, but the ©6gisi@fi 
each of them zero (0) times: Instead; the Decision and the Appellee's gfief feoth 
substantively ip6f6 the giaiffis Qf '417 and §tib§titute§ the W6fd "§@id Miffi" 
repeatedly for the words "heat pf§du§ti@n", "aitivi^""; "giggtfie p8w'gf drivS'"; 
"thermally m§ait©rmi", "mgfmal ©titput", "©ptimuffi drive g©fiditi§fi", afid SV'gfi 
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"mtiitlfini gaiotlffigtgf 51 : MONl §f &ts§ w§fd§ p§up§ =wfci§fe §fi€§ffip§§§ f 4§7~ 
wefg menti§ngd in thg B§§isi§fi: ****=2 

LAW 

10, ign6fgd In tfcg Appdigg's Ifigf afg tfcg SiandafdS dffSViSW: In-fe-EoiieRe 

TM m% 1243, i#§ UiFQ 4I§ 5 4i4 5 (Q®A \m) m m.mMm i®$ Mi §if } 
11 uiPQld 1110 (Fgd, Of, state that an iavgfita (M stature,- §p@fg&@& 

and g8ffip6sM©n) i§ dgfifigd by thg claims and §figiflai spgcifi§a1i68: TBi§ 
Invention measures and claims thg hgat^f§duging activity @f a sample.- 



Are The Claims All Before The Board? 

i l; The Appellees falsely state! 

_ "smriz *s arguments m dimtid g%msiveiy m mm il. " 

□Other Claims Were Discussed In The Appeal Brief 

Appaiigg's statgmgnt is faisg as shmva fcy thg fgg§fd [M1Q41h 167].- ffee status sf 

the amendments was madg in thg Appgal Irief t§ thg !§afd 6fi pips #, 26 in 
addition to thg gsupfog §f affigfidffigfitS disgtissi§fi [M?047l] : Appiigast fiet gfiiy 
discussed the content §f the dgpgfidgfit claims; fig als© afgugd tfigif ffigfits s§p§f sMy 
&@m tag of indgpgfidgfit eialffi 11: Appligafit Stated ttial ail gialffis id set §Mi @f 
M together with claim 11, Einjg-Kasigw: W f M !§§#, 137# 5 Ii7 U§K}16§9, 

i 

10§6 (Fid, Sir-. 1181)], Tteifefg; ail thg giato §fthe ak§vg=gfitMga iavesta afg 

before the Coiift: 



****2 » Thg Appgiiggs Ifigf g§ntifliigs this iffifaiffigss,. asd M passing ffigfitisas 

"optimum drive gCnditien" and "galefiffigtgf " six tiffigs.- 
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Have Hie Appellees Addressed THe Fael ©f ©tiier Uses ©f THe Present 
invention} Consistent With The Directive Qf 00=1168 Regarding Utility? 

12; The Appellees falsely state! 

*M d/ Emm 's Claims Require CdldFusim 9 
"The only 'Hhemal mp§me" ... is -..-, by coid fusion" 

[Appeiiee'siriefj 

□The Truth = The Invention Does Not Require Excess Heat @r €@id Fusion 

The Appgiiegs tow this is Mm imam @f m ©s!cg ! § pmm admls§i@n 

[Aili4§l] and because &§ Appii§§§ admit this m thgif Irigi 

*fffc elatms are directed to a method. for determining an "optimum 
eketmal drive mndition" based m thermal responses thai, mmr men 
elemmal input power is varied. (AloM) " 
"(ajmong other things, the speeifimtion describes a mulUmng miorlmeier 
thai allegedly "enables the possibility of an amurnie and pmise 
characterization of a sample of a material, imiuding whether said 
sample is mpable ofemess heat and under whim mn&tim" (AiSfr) 8 
and §m eharaeteme a "sample of a material; imiuding whether said 
sample is eapable ofemess heat ". 

[Appeiig§'s Ifigfj 

They are disingenuous t§ g§ver fef their Mufg t§ fgpiy l§ nig Mi feat- dig 
measurement dfhSat activity has b?§ad appiigata ifi WaHf figatifig s>'stgffi§ §fid §§ 
fdfth: This is not a figw argUffliSt fcgeausg ft was pfgsgnt ifi nig 
Spggiffcata whigh shgwgd ih€ inVgnti@n { § ahh% t@ ffigasuf g Hgat fgig§slfig activity.- 

Ths Applicant Muded data fim §affipig§ aad §§8&§i§ (ifigiudMg if§a asd 

aluminum sampiis) whigh did not sh@W any e@id fusiQn gffggt; afid mgfitiSned ffiany 



vm Including dig ffiiasufSffignl @f atfMty @f 3 sample (§p@§i§§ag§fi; p§fe 1% §fi§ 
fc§ d§t§§ti6n ©f spggif g ffiai§flai§ wMgB dgffi©n§fra1§ Mgfi activity: 

As disgiissgd in die ©rigM spggffigadgn,- '417 Mas f§i§V3fi§@ t§ §§fl §Ms§ry 
samplei fef dig aTOUni ©f hiSi wfaigii ifcgy giV§ §ff §f ffefig, &g pfesefil 

inVend©n is iiseM far detgrmining ih§ gffigigngy ©f Watgf figatgfs,. S§ &§ffi§fistFa1ed 
in dig ©rigfiai spggifigalign,- ifigiudiiig ©to tis§s fef dig pfg§§fit nW6Sfi6S & 
gai©fimgfrig seigggg; Watgf hgaiMfj htiffitfffiy te§tifi& afid gfijffi€gfifi§: 

This diVSMfy §f usi is g§nsi§tint With &§ difgetrvg §fftl§ eeiirt wfigfe fw@ dt&er 
ifivintas Wgrg ais© lafegigd "g©id Mm 9 fey tB§ ©M§§ fA§4f=§47; U1\ 

Ai714?S, A3S7*3U]. @©id nisi@fi w§§ gited g§ § fgtefigg f@f § fsisvaBt ps§§M§ 

environment for dig pfgsgnt invgnti§n Bgeauig tfeg ©Meg figs fixated iip@g it; 
attend@n ©f dig g©uTt is difggtgd t© thg te adffilssi©fis" fe|r dig §4S§§: 
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(10) Arguments By isiue 

Have The Appeiiees Addressed The Fact Thai The incision ipofgd 
Submitted Affidavits? 

Did The Appeiiees Gmpiy With i:i3i(A)(i)? 

13: The Appeiiees falsely state; 

"Norn of the dmlmamns m* the mfimmms of the spmfimi 'wn m the 

prid'r art. " 

" . .. raise m arguments mi already made by mart* thai mum merit a 
separate reply-. n 

[Appeilee's Brief] 
□The Truth = The Declarants Proved ©pefafiiiity And Utility 

IhfSe disingenii@us statements are rebutted fey ffi€ f§§&& TB8 un?eoiitte*a 

Deiiiarants stated that the measurement sf &Mfy ha§ utility §ad pf@ved that &g 
pfeiiat invention has @p§rahu%: The Degi§fati§n§ were received [Ai§=Ai3 ; Ai§] 

and each Deeiafation Was accompanied by statements supporting its intfoduetioii 
induding nift and explicit shSwing §f §§§d eaii§e and sufficient f§a§@n why it was 

sat presented earlier, ****=! Bi§eussi@n §f the Marate wa§ made M thg 

Appeal Brief and Reply Iriif t@ the I§afd as well a§ @&§f responses i@ the 
Examiner [Ai§8 5 A24i«A24f4ii ? lil4i# } lf§5 A§i£4i0,. AJIf* Al§4--iil ; 
A342=343 5 Ali8460 5 A380=38l].- 

The Deeiatants; observers §kiiied=is=the=§ft aed @f probative vatee,. iseiudtsg ml 

Fox (A44), Br, Eugene F« Maiiove; (A38) ; (jayie Viffief (All); ©an§ MegSfd 

(A47) Br-. Mert lass (A3i) ; Br§ s Meivfe Miles (A4% IfM Ahem (Ai% Raff 

Kufzweii (All)-, and Mitchell Iwaftz (Al§)$ pfe§eated a shQwing that the pfgsefii 
inveflta Work§ as taupt in the original spe§Meati@n and eiaim§j afid pf@v€ 

enablement at the time of filing: The JMmm ai§§ iuhsiastiali^ e?f ileitis mi 



****! ■ seme of the Beeiafafits stated that they were mi§^u§ted @ut=@f=§§fit€xt fey 
the Board when it rubber=stamped the ©ffiee's aew afgumefits: 
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Miy address and rebut aU matters; i§§y§§$ and piaHvg dgfieigneig§ cited fey the 
0fi§i and I@af d with §§Hd siib§tantivg : gvidgnm The Bggiafafits sig thai IKS W 
has utility and that the ©ffigf '§ eited art lias nelhifig t@ di with tfig AppiieSnf § 
precise invention: 

Bf s Seott Ohubb (All; 8/13/1061} said,- H f4l7 i§ afi) imp§ftafit ; fi@W deviee ; Wfc§se 
pUFpose has value for measuring activity 6f a §ample." 

Br. Hai Fox (AJI$ §/iS/i66i) §aid ; "„i the methaa §f meowing thg §§trvlty if 

Sample in the abovg=gntitie d a§ti@n Is eievef 5 fiit @bvi@us> and is §S Bfip§fW 
invention Wfth utility's 

Br. lugenf F. Mailove said (All* 8/13/2661),- "Thg if a saffip ig is an 

imp§ftant i§jy@ afid its ffifasufgffiafit h§§ p€§t tftffity.:: The ifiVgfitiifi dig§ fiit 
require fiie fepf§du§ibility @f gold rtisi68 phgfi6ffigna.: ; l@&weii Situali^ f fiisgs 
f4J7 §tating) 'This @@uM be a superb fg§eaf§h imlj": 

HaweVef; m Bg§lafati@n§ have sufe§tafitivgiy feggfi IpQfgd: M a fg¥gfsiMg err§f 5 

the Beaiafatians are mi referred t@ in the Be@i§i@fi fggafdmg tms-invention .- Thug it 

eannot be determined from the fee6fd whieh = if any = of th§§g submitted §vgrMgfit§ 

by the Beeiafant have been farmaiiy e@nsidered is the writifig if the ©e§i§i@fi: 

Ftiftomore 5 me Beeision has nol produced any fflmti material siibstaltiyg 

evidence t@ the eentrary, Hie Beeiafata mssrn ifgsmi with fg§gg§t ti tim 

faetuai engineering content regarding of graisility and uifiity fegeausg tfcgy accurately' 
and absolutely refute &e ©fikg's gff@ng§tis statgffigfits and psife 



12 



LAW 

14, Ipored in thg Appglieg's Mif arg thg Mowing standards' §f review: TBe 

Driers fuie [MJJJ, piiLfii] Mguiffs that w§fd§ @f § eiaiffi ...... ffiugt feg 

read as they W@tild bg intgfpfgtgd by §f§fdifi§iy sMl ifi &§ §rt. ,v '.. 

Ilie dtotivg §f Uii (a)(i) requires that H Whfs „, a paw I§ rejected §s 

refefgngg ::: to a pfintgd pUMieataj thg ifivgfito? §# thg subject ffi§tt€f @f the 
fejected claim .„ may submit an appfepfiate oatii ef declaration t@ 8vgfeSme the 
patgnt 5f pabiigata, 11 Unfgbuttgd dgeiarati§ns wgfg submitted,, but the ©ecl§i§n 
ip§fg§ thgffi; fgjg§tin§ &g fga§§nin| of Mafino-V:_Hvart-gerp6fati6ni MaMUk 
Tofig; and ghgkhda v.M.B. P^ntt AiffltesJaik 

Ifi fa Iffins ifidigatgs thai Utility i§ a fagt pgsti@ii Q^hmJSm^mUU3&^. 
Qommim] and tegfdfg th§ submitted iMfgbuftgd ©g§iarati@fi§ afg feievMt 3s 

proof of tidily The Bggiaratas dgffi@s§tfatg that ffiga§ufgffigst @f fegat mtivity' §f 

samples Was bging Used at thg tlffig @f thg filing §f this patgfit } and that it w§§,. afid 
is, important and of considerable utility: 

M-re-MeMer \m FJd 11§7 5 1100 ; 11 UlPQld i#00 ? - 1101 (Fed: gfc if£)] 

requires thg ©ffigg t3 agggpt Dggiaratl@n§ a§ faetuai ?m$$vMfyi 

Mafifl6^;HvattjE.dm6mti6& m F.ld 4l7j 430 (1st €if: \§M% M8ffiU-v..f6fis : 

390 Mass, 1207 m QMm^^MM,.mi^A3mmvsMm. I0£ FJd 

1022 (1st Of, 1§7% LaadftJLBflBH. 110 WnJd #70, llfl] fgquifg the ©Meg 
to assume that Appgiianf's Dgglaf antS 1 Ufifgbuttgd aSSgfti§fiS m ifUg: 



ffije-tefis [4i7 FJa m% \m } m u§fq m&w (@@¥A mm4§ m 

Svidgneg, deluding Bigiaratas, i§ suffieigfit: 

mjsJmm [§47 fM 4S§, 4§i=PI, 10 uiPQid i4§g ; 1444 (Fed.- gfc i^i)] 
states that an mfolmm rgjg§ti§n ufidsr mim ill 5 fi i§ appfspfiale ftief§ 

ma Writtgn dgsgflpta Ms t@ teagh thosg sMUgd=Tfr4hg=aft; iikg il€ ©eeiaraSt§; t@ 
make and use tfig invention: 

Ex_parte.tetgf fgquifgs that tinllfeuisd DgdaHti@fi§; siiMttM ifi fg§p§fi§§ id &S 
Office's eoniments, should hi read, examined; and eaferuliy eofisidefed. 

M-re-Iuri^Q [141 FJd l447 5 144f, 41 UiFQM 16§3 (ML @if:) ; cert: 

ffaatid, ii§ I, €t, 431 de§iafg§ that ufflify i§ a fast pssfe [ feton* 

■€.Qfflpany^toagnjEQm§mtiQ^ UJ^A:, Fgdgfai Qjsm% lf§§, 714 f Ji §il ; 119 

uiPQ 111], and ©ng whieh thg Oauft must fgvigw fer te gff§f f. g£6§§-^Me§ : 

711 F-Jd 1040, 1044 fl:7, 114 UlPQ 73§, 741 n.7 (f& : §& 1§M% 3i§e fe-re 
Zlifko] : 

M-rg-Moiri§ [127 FJd 1048, 10JMI, 44 usPQid 1623, 102740 |F§d; §& 

1107)] demands that the tafpgtati@fl §f §pgrafcility afid utility is predicated iipgfl 
that whigh ong wh@ is skiiigd4a=ttig=art W@uld fgagh.- Th§ ©fSgg §fioiiid fc§V8 pgfi 
&g Slate fegfr broadgst fgas@naMg ifilgrpfgtatign g@fi§isigfit with" that whM fee 

§kiiigd=in»dig=art weuid f gagh: 

a-rg-Qgdkgg [977 FJd at 1441, 14 OTQid at 1444] r^uifgs thg Beard (mi 

Offige) t5 substantively and felly fg§p§nd t§ thg pfgfcativg wrrfig§se§ 

(Ail,Alf,Af#,Af§,Aii, A1S,AJ1,A§#, A38^44^47, A4^I0), tai§§ 

Applicant undgftoek ihe Ml burden §6ming forward (AiO=Ali 5 Al§): 
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The Beeisi©n shduid have fg§p©iid§d Us &§ HfiT§fetittSd ©geiafatign; %ul dM not- 

lx_parti_Ot^v [1© uiFQId if II, ifl§ (id* Fat.. App. & rntgf: if§f)J §ii@w§ fef 
eemhrnfagy expert testtaeny fggafdifig epgfiMily asd lepsd &6 dg&aad 

specification: Tm §§afd errgd Ifi Mifig t§ give stifcstafitiai weight t§ §§id 
Dg§iafatl@ns about What thgy said atait tijis-inventiofi : 

3n^_Marz§6§fai and ffi-rg-Q§tlk€f fe^uifg fg§p6n§ivg Sfpffigfit t@ tfig My 
addressed eritielsm against the ©ffigg's unfunded noii@ns: In re Marz§g§fii ; 43f 
FJd II0 ; III-, ilf UIFQ I67 ; Mf (OSFA if7i)j d§eiaf§s to the §§afd eannet 
ffiab the fejeeta it has unless it iiSs fga§§n t§ d§iibi the otjggtiVg tFB& §1 &§ 
statements contained In die written df seriptiSn,. hffg eoW§b@fat§d By muiiipig 
Declarations: 

M-ra-Brana , Si FJd at iSH, 14 UlFQId at 1441] iMgat@§ AppiigSfit ffigt ffcg 
"burden shift „ s t© provide fibuttai gvidgngg §ufiteignt t§ ggfivingg sueh a pgfs§fi of 
nig invenddfi'g asserted Utility": 

The Declarations d§ffi@BsMt@ that the ©figM §pggifigati6fi arid giaiffis gigariy 

define subject matter of considerable ufflify, Ttogfgfgj the AppHeani fi3s $u% 
conformed with 5 and satisfied; the rgquifemgnts @f §1©1 of tfig Fatgfit Act aSd ffigt §t 

least ©ne (i) stated objective [®jm$aiiMJ^..(te&afifi) uMmtetifeo&MMJk* #14 
FJd 37l 5 III UIFQ 317, 344 (3rd €if; if §i) ; ggft, deeied,. 4i# UJ.. fii, i§i 
i7# f 71 LJdJd 174 (if§I)i IJ,-da-F6nt-d§-Mgffi6urs-^-€§ : vJgfide^ & 
O6 :i 6l0FJdi247 ; i2i8 n s io 5 iI66 fii7^0i UiFQi 5 ifii0,40fi:17C§& Sf:if§§)i 

&MteJBdJBiBfaLBJBflfa. 148 UIFQ iif ; 6#i=II (€gFA if##)| Gmsum-on-Patents.- 
4;04[4] [ifil]| Mv^iQn-Oompany_v^§pgf_€6m^ U:§:@.A: ; Fedefai 

Circuit, if SS ; 714 FJd f §u 110 uiFQ S93]. 
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Did The Decision Mistake A Question ©f Fact F8r A Qu€sti6n §f Law? 

il : Hit Appeiiees falseiy state; 

H Mn§ §/ me Amims Arguments m Hmmm ...The mirns briefs 
submitted by Qhuhb, Fm mrfMaiim ammni to testimonials. :: * 

[Appeiiee's gfiefj 
□The Truth = Declarants' Statements Are Fact 

How many Declarants does it take to 6vgfeom§ trig ©ffiee's iffisuBstantiated 

fgjggta? Aitap Appiiganidisgy§§gd §§id D@§iaMta is M§ Rg§j5@ri§g§ t@ 
Ixamln^ and the laafd [Ai§8 ; AM§=Ai4§ ; iif ; %M4M ; m ; M\§=m ; m% 

assess, AS42443, Mmm, mm§): 

The Board has mistaken a question ©f fagt fof a qiieition of iaw.- Trie B©afd erfeci 
by disraissing di§iafati§ns impf§pgfiy t§ w §pfei§fi H =§teft§,. witat afi adspale* 

explanation @f h@w the d@giarati@ns failed t§ ®mm$ th§ prima fame me MMty 

gsmblished by die Board and fetal by the gvidgfieg Meiiidirig feg ©geiar§ta§ 
and iwaftz(£7): 

m m Mm requires that gvgn iif u§§ §f trig W§f ds "it i§ ffiy of i&W l§ pgfegS 
what s3m@@ne §f ordinary sMl in the aft M@Ws d§8§ fi§t ftaS§f@frS tHS faStM 
statements eSntaifigd In dig dggiaran : @n int§ @pini@ri tgstimSny: @@n§§p€ntiy. iig 

Beard's dismissal §f dig dggiaratiens (A§%£§§, MG^MftMh AiMii, 

Al^jAISs A44jA47 $ A4MJ0) on the jpunds that tfigy afg B @jHfii§B 8 is 32 §rr@f §f 
iaWs 



HaVe The Appellees Addressed The Fact That Their @wn Wifn€s§es 
Dispute THefii? 

Ux Ipofed in t&6 Applies Ifisf m thai ft© Qffiee's-wjffiessesJineiUciiDg^if: 

Rehn, i3f wm, Bf. sgha feiAiii^dJi§te 

figafdlng ihgir n@ti@ns ©ffefifo ft© pfgsgfit ifivgfita aM e@M fiislSfi: TBSy diF8e% 
feftite and contf adiet the ©ffiee : 

Thg Appgligg's ©wn witegss ; Bn Ml§ha§i Igfiaffif (All,. §/?/§!) §314*1 id fi§t se§ 
how §ny©ne e@tiid e©nstfug anything Ifiat I wr@t© at Sgigfitifig Am€ria3fi , '§ §il@ l§ 
imply that tog is "n© In §@M fts1@B$ ffitieh igss k tffi&mffife tfc§f Mpt fea 

usgd in c§ld Mm and §te §§i©ntil§ g^pgHffigflts: its B appeals thai ft© §@§rd ©f 
Patgnt Appgals g©n§idgfs ffi© an gxpgft §B nils §ufcjgci: A§ aS expert ...... I WfflU 

ap©§ [Br, iwaftz's inVgnti©n] ,„ d©g§ ijavg utflify".* 

The Appgtfgg's own Wiingss; Mf : M UstMl (gitgd in ft© BeeislQn 

5ut=8f=e§ntg5ct ; Ail) said, "N@ng of ay §ta£§ffigfii§ rgfegd t© tfcg teli§fiaiify'j 

©pgfabiliry of pgrf©rman§g of Bf, Iwaftz's ffittllkfflg eai@rinigtgr.. W@thiSg I Have 
published ©f hgafd frgffi s@iefiiists gasis d©tibt ©fi thg ©lata© ©ap3eiiM©§ ©I ©f.- 
Swaftl's inventa s „ I stated that it may W@U If a 'supgfb fgsgareti t§@F.- 

The Appgiiee's eitato of Bf s Mghagl MeKUdfg m&fe that aetualiy said* ff F©f ffig 
pgfhaps thg bgst fgp©ft at thi§ g@nfgfgfigg,. was that ©I Mtgh §W8f& w [Mffite 
Iner^,4 5 10 5 S44I, p)]: 

17: Fiifthermofe^ as regards cold fusion which is not dig present invgfitdQn arid is not 
beta mis ©©Urt, but whi§h thg Appgiigg's tisg t© ©bfiisgatg! 

The Appellee's own wiffigss? Dr.- Rgtin,- USNavy'i said "Pgffiap§ tfig §i§af©s1 
sdgntifig fa©t 5 at thi§ tiffig, is thg haTdgst fef phy§i©l§t§ t@ afggpt; gy©l©3f fg§€ti©8§ 
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apparently d@ ©eiur In detiterium=iQaded Pi- Ti ; and pr©babiy ifi elfief §@iMsY ! 

[Office ef Navai toeareh A§iafi ©See; NAV§© MM), V§L i§, to.. 

The Appellee's §wa wito§§ s Br, Wfll said,. "lipileast p§§Mv§ remits fewe km 

obtained (by) 100 poups from mote than 12 eo^fi&igs"' [Fiiiai Report Mffl 

Have The Appellees Addressed The Fact That THe Written ©escripfion Is 
Consistent With Enablement? 

Have The Appellees Addressed Swaftz(§7) Demonstraring Enablement,, ©r 
The Fact That None Of The Eieven (11) Submitted Copies ©f Swartz(97> Is 
Docketed? 

18, The Appellees falsely state! 

"The present remrd contains numerous scientific papers and noniemnisal 
reports of attempts to reproduce mid fusion: (Eee } $ : g :t diONi, listing 
referenm mnsidered by the Mam, am A1947, listing mfmmes 
submitted by srnrtz.) " 

K.Mmrtz fails t§ explain how any of these documents [Fusion reeimology 
IW, and declarations] would have enabled a person with ordinary skill 
m the art to eause eoidfusmn to deem 

"The Board spemflmily reviewed Mwartz { s IW Fusion Technology artiste 
and found mat apart from emmsofy statements thai the artme proves 
Swam to be eorreet, $wartz u has failed to explain how lh% artim is 
relevant to the mimed subject matter here on appeal. * (Mi-) 



□The Truth = Appellant Explained gfiffgevlewed Swaftz (§7) Pr6v§§ Utility 
And Operability And Demonstrates Enablement 

in die ©&©§'§ Med and new afguniests,. the ifivefite i§ M§ds§ffile4 s§ 

following facts are n@t discussed: 

The Appiieant gam e forward wife s©iid §ife§fiiiai,. afid feiy^gvidgfiee @f 
operaiiveness and uulny including §Waffe(§7) {Afl, Swartz: M: 5 Wl % Fusi§8 

Te§hn@i@^, ii $ &-74, hereafter "iwaft2(§f) i5 ]i A?i, feui ai§§ §e§ A8i, m% 



[Appeiiee's Metj 
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iWartz(§7) [data $ figure paph§ 5 afid g^u§ta§] is-MgfitiealiaiykU^fea^iia 
m aflp inal g pigileato-ana elainis aa t fi§_aa1i-6fJfa6-6aglfia1-lMs : The preprint 
was included with the original speeifieation: Swaftz(97j pfove§ tHat tlie present 
Invendon Was ©pefable at the tffi§ it Was lid, afid dgm§fisf aig§ vaiidaii§fi: 

swaTfe(§7) $ Hstad §n several F§fffis 1446 (Ai4,AifcAi§), was smsB$m§i fey 

Deciafations dedaring the ©ffiee Was Wf§ng and lntfodiieing tlie evjdenee^ and 

explained h©w the artiste was feievafit beeausg it w&maM aMti§s§i 

peer=reviewed substantial evidence suppofUng that; as §f tti§ March 10, W§ Uffig 

date* a pers@n with ©fdinafy sMi in the aft w§uid have hm Ms t§ pr@te the 
miiitifing ealorimgtef and measure sample a§ivi$ tAI§04§i,A§f§4f§,Al$f=i§l5 

Appiieant submitted iwartz(§7) t© the ©ffl§§ eievefi (ii) tes [AifcAil, fame i 
(A18)] in the e^eetaiien that it weuid he mm$§&, read and h@figs%' m§i4m& 

and discussed: Instead; it was substantively ip§f§d afid fgpgatediy r§ffi§vgd t@m 

m file [Aif^^o^iii^iiijAii^Aiie^yifj: toto®§fg, §waf£z07) i§ set 

listed ©n the ©fltes'i first ©©eket (A§) ©r the revised §@§§fid §sgk€t (A#), m i§ It 
listed «@r substantiveiy addressed^ in die Beei§i§n : m m% the ©fi§e was §fdgfed 
to substantively re§p@nd t© the key relevant issues (A14f), but has s@i- §m 
hypothesis is ihat Ms ©eeufred because §wf&@l) is matefiai afid because 
e@mpafison ©fit [All] with die ©figinai speeifieafa [Ai4§] deffi©ti§tfates that the 

invention Was correctly taught in the ©figinai specnleation afid daims §fi the filing 
date ©f the application [validation]: 
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LAW 

19: The Dg§isi@n is ineefisistifit Wral ffiafiy §tafid§fds §f f§view, §u§B §§ 
Mi@wing ; FeqUifed by the ©ffige.- 

Ms ill requires Applicant's" §@iid, subslastiai; afid ilffieiy, svidefigg §u6ffiii€d 

against the ©fifce'i fejeetiens If §§n§idgfid bg§3tis€ "(pJatefitaMify' 1§ determined 
on the totality §f the re§6rd| By § prgp§ad€f8fi§g @f trig gtfdgfigg wftfe §iig 

eangidifatidfi t© persuasiveness" at* argument" pd.. si 1441; 14 yiFQId si i444].- 

M.fS-dazam 14 OTA 1124, 171 FJd f7§, 114 U§PQ $2 (1967)] mi fe-fg 
Mows^ [41 OTA 771, 22§ FJd 417, 10§ uiPQ §11 (i$f#)J fgpifg 

€@n§id6fati@n §f the material whieh Applicant §uppiigd Srld elt@d. 

la-r§-Q§te §77 FJd at i44i, 14 UiFQId at 1444 requires the Appgiigg§ i§ 

substantively respond a prima feeiS @S§S of unpatgfitafcmiy": H@W6v8r, S$gf trie 
sUbmissi©n §f §War£z(§7) mi the ©ggiarati§8§, WBM fgbiirted §fid i@ta%' 
addressed the §@mments by the OrS§§, the bufdgii sMMi baefc t§ the @§3§g afid e2S 
only discharged by die @ffi@f "presenting gvidgfige §F fgS§afi§ W% r p€f§@SS 

skmed'Ma^art weald fi@t reeapize Jfi the disgiesufe a ds§erfpti§8 ®fft§ nwgfities 

defined by dig eiaims" [Wefthfiffi, 141 FJd at III, If 1 USFQ St §7]; TBSi WSs 

NOT d@as is this @a§@, site by the ©Use @f the Mmi-. 

M.r§.BraM and fofSJitSmtiL 419 FJd flS, 114 U§PQ 111 (OTA 1§7@) deffiSfid 
tiiat the PT© must establish a reason to d§tibt an ifiVSffii§ff§ Sssgfted u1m%, arid fee 

measurement @f heat pfedueMg aetivity i§ n@i tifibeiievaMg: '417 1§ quite believable 

because it measures controls and all type's of samples: 
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20, In summary; ip§fgd Ifi the 6@§i§i§§ is the gvidgfigg ineitidifif; 

#1) Declafatas tan seiendsts of ©fdlnary skm4S^ar% wfi© c§fisidgf§d trig 

speeiieaden and stated that the de§gripd©s was iciest: 

#1) The preprint and published sgigfitirlg afUMf [Swaf&(§7)j wfficri W§§ idefifei t@ 
the preprint which aeeompanied the present appiieatiGti: 

M-re-Wands, 85 g ¥M 73l 5 737 5 8 UpQid 1400, 1404 {M- gin i§8§) ififeta§ 
mat #1 3f #1 are sufficient t© taiM that trig §p€§ll§aii@ri prologs SB 
adequately written description of dig subject mattgfi Mudlng fi@w t§ ©pgfale trie 

invention, and claimed the foveata §b that an afti§as,« @f th©§g sMiigd484hg=§rt; 
eeuid practice it without undue gxperimgntata: lite #i m #i gf§vg that 
enablement; utility; and validation.- f @gete $ li asd %% g§ff©b§f3tg gfiabigffigst of 

the present inVenti©n both de fffiid and 

Have Appellees Addressed That The Decision Biscusses Art @fe Than 
The Present Invention? 

%\-. This invention is n©t @nly ab©Ut g©ld rusi@fi; hut a mgaSs t© gvaiuafg a §§fnpie ; s 

heat=pf©dueing aedvity: Iteefefe, Appgileg'§ §©ntifiti§i fgteai l§ ©to aft (tP) i§ 

not a rebuttal of the Deeiaratiens and IxMbits teeiuding Swartz(§7), hut is § fiirtfigf 

prejudieial attaek agaMst ihe Appiieast gut §1 gl©th mi eves ms$m§& §f &s 

present specification and claims: It Is n@t relevant if "tflg w©fk of arid publicaii©fi of 

Pdn^^eisehmann „« has bees §ub§tantiaiiy di§gfgdltgd:: f, *(A i4i) leg§u§g thg 

present invention is not their work of thglf pufp©figd §ufejgct mattgf 
The ©Hee's Msg assgfti©n that gaeh invention of dig appiigant is cold Mm is 86t 

aeeufate has happened bete the pfgjudigg is systematic: Tig Oflgg,. ifi Ms g@uft 

[m-fe-iwartz 00=1107]; falsely called that invgiita,. fef ffiga§urifig tfag isadifif of 
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the hydrogen into a metai sample using 3 vibration of that sampie [M45=Ul ; A35l] ; 

The QSm, in this mmt u^Jmm 60=ii0§]j fai§eiy mm that invefitiasj 3 

tw@=§iep system t© drive hvdfgggfi ffii§i§fi in ffigt§i§ [Aif ljA§ §7488]; "gold 
fusion^ t©© s Like this @S§§, the ©figifiai §pgelfieatl@as and cialffis w@f§ ipdfed: 

Ws ung@nstituti©na1 prejudice WiU happgfi §g§ifi ufiig§§ M§ §6Wl gfisurgg &a1 it 
do@s not: 



Did Appellees Respond To The Scientific gfitieism Of THeif Position? 
22: The AppeiieOs falseiy state: 

those of Mi m the am of posies and ehemis&p have failed to verify or 
nproduoe id. fusion. J 

"Ndr do my df (M declarations explain why the scientific reports 

supporting mid .fusion should be given mem weight thm the negative 
reports. fi 

[Appeiiee'§Bfjei] 

□The Truth * Negative Reports Were Explained 
□The Truth = The Declarants Discussed This Invention 

When the oMee fixated again on e@id Mffi, «§0§ ptiBil§ked scientific articles' 

[dver 146 peufids ©f Exhibit§ 5 Table % Ai§, All, A7§ ; All, A% M% M§% 
A406, A4iij A4ii ; A4i8 ; A4§0j A4§0$ A4§§, A44I] ine*iudifig ever 30 §f the 
Appifcant's 6wn peeMevlewed papers (several pubiisted by the Am§fi§afi Mmiffi 

Sedetyj f tision Tg©hn©i©^ such as M% MQ 9 A§§jA3 §^406^43^441) WSfe* 

submitted supporting Appiieafit [listed Table % (Aiffl aad deffi©fi§ftatifi§ iat &e 

©ffiee's n©ti©ns are wf ©fig: Iffip©ftant pfelM©fi§ ifidudld Swartz^i),. §W3ffe$4) 
and iWaftz(9§) [AfljAKM^iJj MaiidVe pp24£44§,. §t§fffi§(${U^i Af3la(§6)| 

aeiani(§0): F@a§(i©)i I@eM§P): Szpak(§il)} M§Mafcf§TO Wffi(?i£S£ft 
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Mites(§4C^i ; §iIj§4e)! aiid M§Mbr§, M ["Surmnaiy ©ufifig Ig@F=f f ; Mfiite 

lnifgr 5 4, 20, ppJ445, (i§£§)], ftfMfete were mm$ffl8& fey Mmmmm 
and Beeiaratas [Ai§§4ii^yiM3^4i4i§^l74=§04j see ai§§ 

AI484§l^yiM70] whiet mm%& g§§d g§ti§g afid gig§fl|r sgggilgd ifig reasons 
why the Exhibits Wgfg fl§! submitted fegf§f§ ==nam§ly tfigy Wgfg nel figgg§§§ry pgr 
to the misstatements by tlie §ffiee : 

2%. Many ef the exhibits wife published by peeMeview before M pm& §figisii 

specification [Ail, A§7, A£2, Al§2] and have bggfi ehgcM=@ff fey trig IxaMfigr 
[A44I=A4I4] : ****=4 

These Ixhibits Were extensively discussed fe^ tfig Applicant [Al^7=i§i (see the 
paph @n AI0i)^AI77^l^=ii4^y4§^y7i477]: Tfegy wgfg ip8fgdj jfiMfig 
those ©f the Appellant and &§m US iab§rat§fig§s US WAWj 1ft §fid MA§A? 

exeept far many ©f them simply befog eheeked af fey the Ixaffiiagf [A44i=A4i4] ; 

Instead, the Office relies ©n its rebutted "reports" fir©m "seifngg"* fgp§rtgf§ mi tB§§g 

aempgting fef Federal tals, all ef wham d@ a@t gvgs fgfgf l@ the preset fevgate 

Nor have they been sworn in, of have been proven to be an expert,- as th§ Applieant 
has done With his Declarants. 



****4 = The latter prove this new argument by the Office is a ffi§6t issue fegcSusg 
the Office admitted what the present investo was [If hl§ §], 
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14. The Beeisi§n ipofgs thg IxMMis (Tafflg 1; Al§) feggausg they c§iiStef the 

Ofikg'§ n@to§ mi fgjgeta uadgf §SU.-§ s €L.fii2 5 asd temse i§ App§ii§§§ 

§ann§t e©ntradi§t thgffi: WeihinJ lias fcggfi pfg§gfitgd by' thg §ffi§g §f §@3fi which 
mm of rebuts the pr©bativg vaiug §f §wartz07) @f thg Mfelts: Offly in* tfigff 
fgggfit Brief do the Appgftggs finally admit {, '(t)hg deeiafatiofi§ assert tKat thgfg are 
many pQsffive fgpSfts (MaiioVg; A40 ; paragraph 1 i), that &gfe W3§ MiSg M e@M 
&Si©a fgggafgh in i§§4 (Maii§VSj A40 5 pafapSpti i0)j tfe§t thg ngfalrVe fep8ft§ arg 
wrong (Mailove; A40 ; paragraph 9) ; of Ma§gd (Mailove; A4 1=42* paragraphs 
IS— 1 §| Ratggari A47=A49 ; paragraph % §f that &g U§Ff@ Is Biasgd: (§§§§; 

AI14f| Fax? A4I| letggard A47=4^:'*.. 

The Meg's hafidwaving t© ethgf faugh ig§§ fgigvaat aft (IP) i§ est a fgbuiaij feat i§ 

an irrelevant different ffiatfgf MMUiJii^^ 
be-qUite-W.eak ; 

Have The Appellees Admitted That Thg Exhibits And BgeiaFSte Mm 

Not Been Docketed? 

1%. The Appgiigg§ ip§rgd that ihg @rSgg eitgd a Vidg@ &nd th§ Applicant 

responded with tee (S) videos [eie (i^§) 5 €i€ (iff4)| MQ (\m)] 9fi May 

26, 1997 and November 8, l9§7: Thg Appellant's vidg§s fgfeiit the Officg's fgiiafigg 
and dgpendgngg upon afi oidef jg§§ aggyfatg Vidg©.- HQWgvgf} thg Vi*dg@§ m Mi 
considered in the Becisi§n because thg Meg's wungssgs ga§h ffiakg § p§§f 
showing ihgfgiri: Igrggidusiy; altaigli fgcgivgd 5 thg ©gcisiSS d§6§ S@t eveS M 

said tag submitted vidg§§, whigh iikg ihg Bggiarata; and Appiigast^ \i4am 

submitted pggf=fgvigwgd papgf; havg Iggfi ggnVgnigfltiy 'l§sf aitagti rggeived 

(AickAiijAiSi Ai§f^y4e^yii4ii^y^4i6^y§f): 



Have The Appellees Admitted Thai Applicant Responded Wife SSffig §f 
His Responses Are Siped ©ft By Examiner? 

M, The Appellees falsely state! 

fwsm to p/rn^ id m rsfmnm that fflisfmmty nmi lsw§ { 

Amgii, EMlng, Cddke-, Hufeffigdi JQMsl, Mis 11, MdrPiSdH; dfMMf 

ii 

□The Truth ■ AU Citations Have Been Rebutted 

Hie Appellees are pessly disingenuous, I^seussi@fi of the mm ifi fb§ By 
its reliance on Lewis 5 Huilgfip,- 1@B§§, Morrises? MaieTj etc.- W8§ ffiSiS With §6lM 
substantive response.- These fgsp@fib^s wefg ifi Goffimunieations to (lie ©ffiee Affi 
in the Mm t§ the Board.- Furtnerm@f§; §§ffig of Applicant's r^Mgfiees B§ve 

already been ehe§ked ef by the Ixamiaef [A44i*A4f4] mm§ il§ § m@6i i§§m- 

Discussion ef mi ef?6fs ifi Aibagii W§§ made wiifc §@M §ubs1§mi¥@ rSsp6fis8; 

Muding in this <3ouft l&QMMi/^^iS^l^iiMii^ffizMlQ^l; 

and especially AM 8] : 

Discussion of the errors in Qo§k§ Was made with solid substantive f§sp§fis§j 
inelUding in this €euft [A2§8,AJ8§4§ij, 

Di§eu§si6n ef die mm in lukenga wa§ made wiih §@iid §ub§t§tiMve m$me 
[A20^4I s A27f47S s Ai7M^44§i], 

Diseussien ef die errors M J@ae§ wa§ made wiifi §@iid substafitive fg§p6fi§e 
[A^oiiA2ii=A2l2jA20I492,Al^i ais§ A#i^76], 

Discussion of the errOrs in Miilerj a new argument by ihe ©See b§f@f€ tfi§ §3afd; 

was made with seiid substantive re§pefi§e [A§i64i7;A§ii]: 
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Discussion §f the errors in M@n4s@n was mad§ wife sQlid sufestantive re§p§fise 

NOTA BlNl! The Appeliees eGntifiug io qlieie aitefed data in Aifeagl^ but M l@ 
§itg; @r explain thg basis M ipgfing; Appgiiant's evidefieg wfficli W3s llmeiy and 

fgpgaiediy submitted ^yei^^yil^i^f^yill^ii^y^iy^^yfi, 

and especially AII8J, The BiSiiiffi fta Has di§in^gfiii§tis fals§ stafeffienis and 

eitadens town t© fee fei§e a pmri by the Qfite$ [Nigh^f v.- §§h§gi§fi; i§§ AM 

211 (Me, and i§ thereto a bfgaeh @f duty fRaMafd^ ; -Leei^eed-Aifefaft 

€6rB„ M OaL id I4f (if4i), 18 UJ^Jiiei]; The ©g§i§i@fi is torn m mm 
Hmsk^,M%m, #i 0§i, 2d II (i§#7)* M^Jgigg.. M §.. §i iiii, 1117, &§tB@te 

7; lawieiii-V:Jaff€li : 70 FJd 13§i 5 1187 (1st gfc LeaseQ-BataJfeeessing 

IgaiB.-Oem^Jtewgl L 418 FJd iiii (id dfo i^l)| gizaif6-v::-M6!d§-g6fi66fda 
ML e : A: ; 907 FJd iiii (1st €te 1§I0)i i^^y^^^MLS^fcM 
80S F:id Sid, 8ii (i§t Glr. \m)\ ^m^m3}^m^mM%mv^^^ i m 

FJ 4i9 5 461 (i§t€fcl§§6)]: 

Did Japan Cease Cold Fusion MD? 

i7: The Appettees falsely' §tat6; 

"Milter ..-.found it sigmfiearU thai Japan = Q counlfy fdf mm 

npmdumbk md .jumn mm mem mm ihm id my dim 
mdusimiized miim = had dimmdsd its tfweyem $id miffim 
_ invesiigsiiffi mm midfiisim. i} 

□The Truth = Japan Continues R&D 

Mm disinpnu@Us ftSW arpffignt by fog ©ffigg wiM i§ fgfcuMgd ffiu6fi 

Japanese tfibft Mudlng Misubishi's; reseat p§pgf §n §§id Mm is €Ma whgfg 

the §th intgffiataai €@id Fusi@n ffiggfifig W§§ thfgg ffi6nth§ §g@: % US l§ 88W 11 
years behind other gauntries because 3f the Meg ip§fing b§& tfig €@&§iila1i§fi 
and Congressional directive. 
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Did The Appeliees Cdfflply With Thi United States Constittition Aid 
Congressional Will? 

28= The Appeilee§ have Med to Fepiy to the fact that energy is g Major Finaneiai 
Seetof of the US eeonomy; and even mofg important during War.- Hie Board cannot 

honesiiy admit toe i§ a@ utility m au iavgnto wmm§ ®ffif$j$mtiiMm and 

effieieney. 

LAW 

The Appellees have ip§fid their failure t§ §©mpiy wife the M§wifig §§&Mffi§ 
authorities: 

Clause § 3f Seeta §i Aftieie % by improperly fiiffilfiatifig as mim Mi mmm§ 
energy and United itate§ mmfy. 

Aftiile VI, by ifiteffefing laws passed by @§n|pres§ BliifflffiadJfcjgy^fea&K 447 

uJ: 101, 101) ineiuding mat patentable §taMfy rtjeet matter §pas§ "sfi^Mf 

under the sun ihat is made by ffl§fi H [§Jte:JM§^A I 

(1952); HJLl§.BJfe.ai2L-§MjgMfc>Mi^ I (\m% 

Article Ij lection 2 5 fey ipering thai Appellant is eatitied t§ the prrVliege§ §fid 

immunities §f citizens in die other §tat§s.- ipeeifieaiiyj the Deeisidfi !p§f§§ that the 
©ffiee, Europe and Japan have allowed §eieeted §thef patents is the very same ieid 
not allowed here [Gmf(smM§% Wes*hai(i^ii 5 #li) } Ahem(MiM$4), 
pattersan(i 5 01i ; oli) 5 (S,S1M7& (§£1208% (h§MM\)\ Aspden; \m=m 
i,2iy P-51] s This i§ a dual=tiefed system 



In 



The f§a§©fi!fi§ §f fhg lupfgffig Qml fa UmtelStates-v : -Mix6n feal Sii are 

"equal linder the law": 

14th Affigntefit; fgpififif an impartial frtaai [1§ U.& 144; 
Ma^efry v= Penfi3 !? f I gj,g Bl§§ffiJgJHfc§& §§ €i 4ff §.€i- i477j giineafi-v:.- 
Lfi«isiana. §§ |,€U444] afid filial pfolggta In fee ilghi §f feg iffifgbaltsd 
Seaiafate; W submitted papgr s 5 and fee g§rniptgd docket; fegfie are vi@iaM6fi§ 
§f fee 14fe Amendment's R 8fBa1 pfoiggta"' §iaiis@ r ff6MgfaJfc-fy§ijgfi§gfe §3 

i.et 4ii u,§, m mss^Mm, m m.yj.. id.. m% m m-. & m 

Wife §gfl@us impi!§ati©n§ [ C^sJtLLepgz; §1 §. gf W8Qte-iMeMafia ; 

U § Ot §S1; Mj&Jrfcg: §6 i €t iiilj 1117, F§§fe§tg-7| ^^fijK-fit ggkgfitiagg: 

¥\ § dt l79Sj @amgzJK:.16lgd5 ; 41 U:i s g..|if§§j and g&gns-v ; _SSf -Unfe^B 

(11) Short GonelusiQn Stating Thi Preeise Rgfi§f bought 
Summary ©f Tfi§ Arguments 

%9. The AppHgant taught fee siibjggt matter deified by gaeh §ffeg fejggted @i§iffi§ 
11-14, H41, and 14-lf (all pending giaiffis) jfigftniffig fi§W fci§ 3ppara1U§ §fid 

mefead works, §§t forth fee bast m§dg ggnteffipialed; di§teMy pamted mi sad 

gialmgd fee subjggt matter Wfiigh g§nsHtUtg§ fee ifiVgfita, wrolg §fi adgpate 
enabling dlsgl@sure, and thus g@mpijgd and g@nf@fffigd Wife §iU:§:€L-$il§j &§t 
pafapaph, df the Patent A§i Tfeg €iaiffl§ gigarfy dgfifig siibjggt ffiatgf §1 
eonsidefabie «h% begauie gfigf^' nggd§ d@mMaie feg gg§figffi> r - FtiffegfnloTg; 
measurement ©f heat pf§du§lng agtivity §f a sanipig has iinlhy le§3H§g ffiafiy 
scientists df @rdinafy sMii^ln-ihg-aft say it d@g§.- 
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30 : The Decision has not di§§u§§gd the inventi§n a§ it was aeftially t§upt 5 but is cut 
of a eioth ©thef than this invention which demonstfates thai thg ©leg's notions are 

quite weak, heralding the need fef aiiswanee ©f&g present invention.- 

The DgeisiSn substantively ip@red the uWefeutted 8e§iarant§j §Mied4S^e-§ft; 

wh@ have disputed the ©flag and ii§! t© e§niimati§n with §iuJ:€.§i@i: 

The BeeisiQn substantively ip©rgd §Wartz(§7) whieii dgrB©ri§Fra1e§ enSmgffienl 31 

the time ©f the initial Siing despite that validation sniy eonies irougii peer =f gview.- 
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entitied t© dismiss this impertant patent application, relevant t© energy M63§iifam6ni 

and US gflgrjgf seeiifiiyj in their rffisdirgeled favQf a§ a Matter OfiaW, &B Appellant 

r^speetiuiiy requests that the eoutf reverse the examiners rejggti©n§ @f claims i§=i4, 

TU22, and 24=39 (aft eiaiffis) whieh stand rejected pursuant t@ §1 \JM:Q : ill arid 

35 UJ : €; 101 ©f the Patent Aet as is just and reasonable, ©r remand the ease baefc 

to the ©flee to address these Matters ©flaw and err@rs ©f fa§t dtid herein.- 
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My i§j 1001 MrirC^^ 



30 



81 = 1340 

(§ifial N§:l 0MOM37) 










Pagg 


TaBie of Contents 




1 


Pursuant to FRAP 30(a)(1)(A) = First §§ftifi§a B§ek'§t fr@fn tH§ ©ffie§ 


V§fisu§ 


S 


Pursuant to FRAP 30(a)(1)(A) = §e§afio i (@8rr§et§a) @§ftifi'§a 6§efe§ifrSff? 
the Office 


VifiStis 


6 


Pursuant to FRAP §0(a)(i)('A) = Pr88f 8f 3§§§ipt By ifi§ §ffie§j ®ffie§ 
Bate-Stamps 


Variotj's 


1§ 


Pursuant iS FRAP 3§(§)(i)(A) = A&iHi8fi§l EVia'§ne§ 6f SSeeipl 8f 
Swarfz(97) 


V§Fi'8u§ 


14 


Pursuant to FRAP 30(a)(1)(A) = Letter i8 Examiner Wasii re: missing 
§Warfe(§7i 


1 1/7/87 


17 


Pursuant t§ FRAP 30(a)(1)(A) = TaBii 1 = R§6§ip1s By §ffle§ a*ai§--§tem6 8f" 
Swaftz(§7) 


VifiBus 


18 


PUfsuint to FRAP Jo(a)j:1)(A) = TaBI§ 1 = References, E*hiM§ Ifigj ©ihgr 

Art Prnx/in'on' fix/ A RRfillSRi 


V§ri6b'§ 


19 


Piirciiant tn FRAP ^CKsriM VR^ = Dr Q to/art 7 Boriarafinfi Qi iRnnrfinri ASRSai 

rui&uaiu iu rrvAr ou\d^ \ )\&) - bfi: owaiiz b/eeiaraiion oupporiing Appeal 


3/4 fi/87 


Zo 


PU reliant tn FRAP 5fif3^H VB^ = Boriaratinn nf Br 5a£e ( l 87fi\ 




0£ 


PUPq iiant tn FRAP SS/aV'H/Bl - SaciarSfiSn Mc r5s*#ifi \/'firr»3r 


#\ M ^ 

Q/1C/Q7 


3D 

00 


PUr^iiant tn PRAP IQfaVl s Rociaratinn nf Sf Mailni/o /<657^ 
ruiouaiu IU rrxnr OU^a/\ 1 )\&) L^et>laratlOn UT hli: iViailQVe ^ yo/ 7 


il7G/y*t 


00 


PiipQUant tn PRAP f5n/aV^ UR^ - SSolaratinn nf Rr Env /I'S^Si 

ruibuaui iu rrvnr outa/l ' M D J " 136(5 1 a rati Qn (PT bin ruX iy/ DJ 


o/io/yo 


44 


Ptfr^Uant tn FRAP ^S/aW^WP^ = BSriaratinn nf PntSnorH /*87R^ 


0/ 1 3/y*t 


0 
HI 


Pursuant tn FRAP SSfa^HWR^ - I-pHpF frnm Br. MNSq 
1 uiouaiiL iti rrxnr Jt^aj^ 1 teller MUITI em: IVIII60 


*t/ou/yo 


48 


PiirQiiant tn FRAP 38i3Wl - i SHSF Rr Brian ARSrn 


*t/ic5/yo 


Ou 


PursUant tn FRAP ^n^SUlWR^ = Upftpr Sr. Sal/ Ki irTu/pii 


*t/ lo/yo 




Pursuant t§ FRAP anfaiHHFH = AffirJSvit nf Br. ^rntt PRiiRR 


»yi *-v /r\ /l 

Of 1 o/u 1 




PursU§flt t§ FRAP 30(a)(1)(§) = i=§tteF §f §F: MieRaii J: §§hiff§r 


8/7/01 


55 


PufsU§nt t@ FRAP §§(aj(1 j(§) = Affidavit §f §f-. Hal FM 


§/1§/@1 


56 


Pursuant te FRAP 30(a)(1)(l) = Afflejavit §f §f.- Etig§n§ F.- Mal'i6V§ 


§/l3/§1 


58 


Pursuant to FRAP 30(a)(1)(l) = Affidavit of Mr.- M RSthWSlj 


§/14/§1 


61 


Pursuant i§ fraP §6(a)(1)(i) * i=§tt§f fram §f : Mii§§ ta Mr.- iagani 


5/20/98 


§§ 



Pursuant to FRAP 30(a)(i)(B) = Miie§; i; R§piy io tH§ Examination of Giaims 

::" J: PRy§ @fi§ffi 


4/98 


65 


Pursuant t§ FRAP SQfaWI^B) = MNps. "flSiSiv ffi Afi A33£5sm@nt of Claims 

::" J: PRVS @fi§ffi 


4/98 


7§ 


Pursuant to FRAP 3QraiM)(B) = Swart?. ''Qnn^t^fipv of fog §iBRasi6 
NatUre of lxe§§§ EntRaiBy" In §§ll3 Stat§ An§mai6ti§ 
Phenomena With the QuasH -"Dimensional MoSei Fusion 
TeghnoioqV; §1 : §l=74i JanUarv i§97 issue (1997) 


i/§7 

If Wl 


Y\ 


Pursuant t§ FRAP §Q(a)(1)(Bl = SWarizj ;i §p1irnai Operating Psini 
GriaraGteristigs". Pmeeedinas Sf i@@F=7< 


4/98 


83 


Pursuant to FRAP §9(a)(1)(§) = Swartz, i; impfov§a Eieetfoiytie RgaetSr 
PerTorrfianJe Using S=N - 6t§fi System §peration and Gold 

nllUUcb ; H a! loabllU! !t> Ul uIG rliTWii&ail fVlio/ca/ riooUD/al/fcl//,' 

Na§hviiie, Tenn i§98 Meeting; (i§§N!§§§§--§1§* putDiisRef 
LaGrafige; Hi) 78 ; MM, (1998): 


§/§§ 


90 


Pursuant tS FRAP §QfaW1 Mil = Swart?. ''SiiaSi-Snp-Birnpn^innai MSA'Sl of 
iieGtroGhemieai Loading of isotopic Fuel' into § M§tai" { 
Fusion Teohnoiogy; 22 ; 2 ; !§§=§§§ (1992). 


4/§4 


§§ 


Pursuant to FRAP 30fi)r1)(B) = Swartz- 'IsotooiG Fuel LSaeiina GSuBiga fS 
Reactions at an Electrode",- Transactions of Fusion 

TiehRaiaiVi v§i IS, pp 74=77,. {§§§.• 1§§41 


1£/§4 


§7 


Pursuant t§ FRAP §0(a)(1)(§) = Seeisi§n URa^r A6p§ai 






Pursuant to FRAP §S(a)0 = ©feier ESmaReiing f§r §8nsia'grati§n 6f 
papers (1 0/9/98) 


mm 


14§ 


Pursuant to FRAP 30(a)(1)(@) = TaBi§ § = False §tat§m§nts ifi geei'sion 


mm 


147 


Pursuant to FGR 30(a)(2)(A)(iii) = Original Spegifigation 




148 


Pursuant to 3©(a)(2)(A)(iH) = Pf§§§fit @iaiffi§ = iSRifcit "A" 




188 


PufsUint io FGR i§(i)(i)(A)(iii) = Am§R6iffi§fit§ ufide? Ap^§§i = ExHi'fei't "§"■ 




192 



y. § §epart MeW §f §§MffiME 

United States Patent and Trademark' Office 

f HiS iS TO CERTIFY ifcit tiu iSSiiia a i tfui copy from tfr r«eof& of $£i offieS 

; §1 Ifci s Gontents s Sage 6f tne f iii fcraggSr of tfte 

' Pi^§nl application iSSnlifiiii SStotf; *aid s §SStSfiti s 

page being i lilt of In? papyri comprising tfii 

record Biiofi Ifti UnUi<i sUUi §sun si £ppiiii fSf 

th« Fidirai Circuit in fcfii Sillif of 
f«« Patent Application of 

Mit-eBSii ft* Stfaflz 

ssfisi ii6: §8/4§e,-457 

FiLlSa MafcR 20 i 1995 



Bv iuthortty of the 

§lRI§f§8 OF THE' uKlTlB SfATEi 



UMte8 States Gourt of AppeALs 
for the Federal §m§un 



) 

mm§v/fl&Tz ) Appeal Ms. @§=ii4§ 

AppF.y.F;F, ; § STAtmffiMf §f GgrregtNes§ OF ^t¥ffi@ LIST 

By ©fief dated Marsh if, ie§i, the gguff has diregted Appiiiii. the ©ifectef 6f the United 

States Patent and Trademark ©ffiee fftg USPW 5 ) to a re§p§nd . : 16 the Issue 8f e8rrectnes§ SFtfte 
certified Hst [raised By Appellant in His March \% !§§§ m§tiSn] fey either filing a corrected certified M 
of a statement that the certified list filed 6fi MafeR 1, 2§§I is e§freet.'" ©f&f at I: The §gUft ? S Sfdef 
issued in response t§ Appellant's ailegation that the eeftified list supplied fey' tfeg US?f@ i'§ "ifiaeeufSte; 
in§6ffipiete 5 and missiflg at least twelve [\%\ §f Appellant 5 § SeeiafatiSiiS wiiieh W€f8 f66eWgd fey the 
©ffiee based Up6n the date stamps the ©ffiee [Exhibit Bi, M\? Appeiiant J § NStiee 8f Need fef 
Goffeetion 6f Certified List at 1: 

The certified Hst filed m March i, I§§2 ; is ggffeet in that it i§ a true and accurate espy sftfcg 
UspWs sffieiai listing @f the mmm sf the patent appheatisn fiie : The eertifigd ii§t mamm a iistifig 

for each of the 38 papers in this ease : HSWever, §@nsis{6ni with USPT© pfagtiegj tfig iiidividiiai dScfcgt 
entries do not enumerate all of the attachments t§ each* paper. F§f example if an applicant sufefnits an 

appeal brief with ten attachments,- the appeal brief is etitefed m the dseket iifie, fetit eaeh atf aehffiefit i§ 

not: Accordingly; the failure t§ specifically refer to Appellant's deeiafatiSiis dSes fi8t ffiSfeS the eeftified 
list incomplete §f iMe§Ufate } and n§ §§fre§ti6n is figggSSafy §fi the fea§l§ raised fey Appliiafit. F8f 
AppeUant's conveniengg; Attachment A h6F6t6 is a typed vgrsidfi 8f tH6 certified Hstj Which fia§ §is8 

been certified by the UsPT© : 
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In view of Appellant's concern,- the USPT§ has reviewed tfie lie and confirmed tRat the 
declarations listed in the feeeipts atlaeRed tS Appeiianf s motion are in tRe file,- as StfaeTiffientS 18 F^pef 
Nos. 2-5 and 27.' These deeiafations were part of the record Before the BSafd on appeal; were considered 
by the B6afd ; and Appellant is free to rely on them In this appeai : 

Review of the file aiso feVeaied what appears to be a iahebng inconsistency Between tRe contents 
§f the file and the certified list. SpgeificaOy'; the certified M identifies PapeF M@. §7 as "Appeal §fiflg* 

whereas Paper N§ : 27 in the fiie is a letter mm the Appeiiafit ts the Examiner tttagtifif, sffiSfig sther 
things, the declarations that are the subject sf Appellants msim? we have sesi a 8§py § ^he 

documents docketed as Paper N§\ 27 to Appellant, and haV6 asked Riffi tS provide any rnateri§j iM Re 

believes is missing mm Paper N§ : §7\ Any reffiaifiifig gangers Appeiiant has regarding the 



1 Specifically, Paper N§ ; 27 contains deeiaratiSns gfgf: MicM SWaftz (gSMing ietters 

mm Df: Brian Ahem Rayfflsai Kurzweii and Meivifi Miies), 8f : Maiisve, Mai Fas* ©f. &66§ft 

lass, @ayie Verner, and Bafta Retegard: §§§§U§€ Appeiianf s datg=stainpgd ree§ipt§ recite 

sets of six declarations @ii different dates (see Appellant's Ixfiihits Si, SI), w'6 interpret Appeiianf § 

reference t© tweiv.e declarations as a reference t@ the fact that the m deeiafatisfis were sufernitted 
twd times: Our review §f the fiie shsws that §§pie§ @f tw§ gf the six declaration (thsse sf©f.- 

SWaftz and Cjayle Vefngr) are included in the file with Paper M§. U ; and eSpieS Sf ffli six 
declarations are included with Paper No. 27.- 

To he c@mpieie ; we nste that the fiie aiss stains a ©eeiaratisfi sf @f. §waftz dated 

March ii ; 1997 (Paper N§: 14, filed Sii May 1§, l§§7% & ggciafatiSn Sf gf. SWaH2 dated JUfie §§* 

mi (Paper N6: II, filed §n July 7 ; i§§7) 5 and five aesiaFaiisfis a&sasM fey Appiiiafit fef the M 

time in his RBquest for Reconsideration (Paper Ms. U\ attaching dgeiaratiSiis 6f SeSft ft @Hiifefe ; Mai 
Fox, Eugene MaiioVe, Jed RotKWeii; and Miehaei I: Sehaffer): The SSafd Fifiised 18 consider the 

iatter five degiaratisns beeause Appeiiant tailed ts prsvide aav shswing sf "gsea and §yMa@H 

reaSSftS fer why they Were not earlier presented:" Bsard ggeisiSn 8n Request FSF i^fiearirig £Paper 
N§. 37) at 3 (citing 37 g : F : R: § 1.105): 

5 The Appeal Brief appears in the fiie as Paper Ns. U (aiss dsefcefed as "Appeai Srief } ). is 

its deeisiofii the Board of Patent Appeals and Interferences referred tS the Appeal Sfief Ss Papier MS. 

25: §§e f g s f, L Beeisi@n §n Appeal at 3 nJ. We n§te, hswever, that Appeiiafit ; § pssteafd fsmpt 

(Appellant's IxhlhitBI) refers J§ an Appeal Brief filed Sii Msvemfeer i§, \§§7 ; WRieh eSrrgspSndg is 
the docket date for Paper N6: 27: . _ 

A*7 



= 3 = 

completeness of the USPT© fiie can pfesUmai3iy Be fesoiveci By di§ciissi6ns witfi tHis office of fetfew of 
thgfiigfeyAppeUantpufsuanU§F6a ; §lr : & \%&)(\). 



Sated! April \% 2@02 fcipgg&fly §U6ffiittea } 
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iN the UNITES §TAte§ PAteNt ANB TRADEMARK @ff!§e 



IN Re the APPLigATiQN Qf - 

IflVSHtef i Mitiheii R : §W§Ft2 
Serial N§:iQ8=46M§7 

F6fi APPA1AtU§ t6 DETERMINE 
the ACTIVITY QPA §AMPLe 
LOADED WITH I§©T@PI€ FUEL 



PAPfRi 



Gr8uB Aft Uniff 2204 



EXaffiifiefi §3Hi€i Wgfii 



§eptefnfeer 1 6, i<$7 



06mrni§si6n§F 6f PatSRts and Tfadgffiafks 
Washington; D:6: 2623 i 



declaration of dm. mitchill iwartz 
supports 6 appeal mi1f 

I; Mitihsil R : SWartS; dggiare that I am a eitizen 8ftRe United States 6f America an3 the 

invent©? ©f th§ inventi©n dgsgfifcga in the ai56ve=idgntifiea apgiigatiefl: 



i: THgfi afi sgVgfai sgfi©u§ misstatgmgnts In the §8rnrnufiieatiSn§ fF8m (He ©ffe 
2 The Ixaffiinif's Answgf Has fi©t fesSSnded id several im§8ftant issues in the suBBiied 
DeGiafations. 

3: gontfafy to the Meg's unfeunded claim; pSsitive feBSffs 8fe6id Midn Has SBBea'fed 
ffSffl Vafieus gf©tp ineiiidifii tR§ UM-. Navy'; the FfgfieH AtSffiig ifiefgy Agefigy'? NA§Aj 
Los Aiam6s National Lafeofat8ry and se6fes 8f Other i§B8fat8fie§: Nuclear 6f6diict§ ire created 
in e©id ftisiCn f§Mfa§i f©f gxamSii fi§iium4 pfSduetion ff8m fiaiiaditim gfSSSfly \8Mei 



deuterium-. 



4: TH§ Qffigg §Haiigfigg§ 8f : Mil§§ ! W8fk- fggardiag helium BfSduefiSn fey" these FeaetiSnf. 
It Is impSftaffl t§ tiflteiafid, H8W6V8F; that HS dgslgngd m IffigiemeniSa ade^iS 68ntr8i§ jfi 
His gxpgfiments at €hina Lakg (US Navy): Near e6mmensufa1e M S§fe' ? eSnsistent with a fiuelear 
Pf6gg§§ was feund Unking trig fSfffiatiSn 6f hgiium4 1§ the exgg§§ Ke§t u§iag ffietai fl§§k-§ Wj?i€R 
wgfg Us§d to eapturS th§ figiiUffi=4 linkgd t8 thg gxeess Heat. 

§: Ths ©ffigg is wf§ng wkgfi it mm that a© positive fg§uit§ are §ggR witfe feigR teadifig 

fati§§: In fagi= my 6ttfeH§H§a aftieig [ fi Phus6n§ In Nueiear £eaefi8n§ in §81ia§" ; FUSidn 
Teehndid&i Margh 1^§7 ; M; 221436 (iW)] dgffi8R§tfate§ that there i§ S qiiSdrStie aeBefidefiee 
upon thg loading afeevg a ggrtain Valug far Baiiadiufii 18aded with deuterium.- 

& K% invgntiSn i§ 8B8rakig afid thg fg§tiif§ hSVg fegeB ptifeOifegd in gggf f&f{$m$ 
journals; ingoing FusiSn Tgehfi6i6g^ whiefi i§ BufeiisHed By the American NucieSf §8616$: 
©fig 8f my fgggnt papgrs With fg§Uit§ dgm6ri§tfSiifi| §p§f§Mii$ i§ !i @8R§i§teRgy' 8f the §iBrig§ie 
Natufg 8f Ixggss Inttiaipy in Mi& Statg An8mai8ii§ Phen8fnena with the Qila§i-i=§imen§i : 8n3i 

Medei @f i§st§p§ Leading inte a Material"; Fasten fiehneie^ Mj ^§=H- January' i§§7 i§§ug 

(1997); M: Swaftz: Anolhef i§ "©ipfiasie gehaviSf In Thermal EigeffSiytie @ener§t8fs U§ing 

Niekei aath@d§§", M: swaftz,- iM€M&9? €dnfer§m§ en id Genvmien T§ehmi6§i§§ } My 

(1997): Another is M @§d§B§§iti§fi ©f Paiiadium And Seulerium"; M.- SW§fB FOSidH Tmmid®: 
|| 5 \M--m AUgU§t i§§7: 

7: This figld is aiivg and Weil dgiplte the 8Bifii§fi prBSrted By §8fne ifi the US PateRt 
©ffigg-. F6r gxampig thgfg i§ §fi "'IE@E&§7 QdnfefiWei @H id @6RV2r§iffi Teeiiffi'l'dgiiS: July 
(i9§7) WHigh Will fgaturg eSid fMSR results By tWo gfSups in the US Navy; and 8tfief gfSuBs 

including thg artigig "iiph§§i§ iehavisr in Thgfffiai liggtfsiytig @gagfat8f§ u§ing Niekgi 

eathedes": M: SWaftz: A eopy of thg pfBgfafn afid a BfgfiflBf 6f the BSggf is Ifieiuded With this 
Beeiaratiori: 

8: Aithaugh thi gxamingf eiaim§ that R8 8ng ia the field j3iifeiish.es fiegative fe§uit§: f Ri : § 
is fai§§: 1 pgfs8rlaiiV fiavg {Sufeiishgd flggativg fg§§ft§ iSSkiag f8f metSeRf8n8u§ garfiele 
emissions [M SWaftz,- "PgssiBle Bgutgfium PfSduetiSB ff8m Light Water I*6§§§ EfitRaiBy' 
Ixpgfimints Using Niekii gathedgs"*; JoUrHSl dfMsW Enirgy; i ; § } (i^Jj: 

§: I have Bufeiishgd gxtgnsivgiy ea mm aad asiss ia esid Mm §9§tim } aad m ete 
aftifagts whieh §aa give ri§s is faisg iadieatisas sf *®m§ heat" fNsise ia gsid ?mm 

fid!! 



Systims"'; to be pUBii§h@d in J. NSW EMrgy fef Fali \W; Swaftz; ''IrnpYSved §aieuiati8ns 
inVaiving Ifigrgy M\%Mi Using A §U8yangy TrafisfSft g@freeH8n§"' ; JdiffMl 'd/MiW EniPgy) i; 
I, (\$%)\ Swaffe; "Potential f6r PSsitionai VafiatiSn In F18w gaiSfimeirie St'sfems"'; 

Jmrmi QfNm EMrgy-, i ; ill=i§6 §Wartz ; "figMfe §f PSWSF AmpilfieStiSn 

fmmSJNm Emm* 1? 14*59 §\varfz ; "I^ian§ti8n§ fef §ifferSngg§ gflwggfi Bgpsm 
sf Ixggss Heat in sgiid state fm\m keaeti6fi§ !i ; J. N§w EmFgp ; % swaftz; '"Relative 
impa§t §f Thermal stfatifigati6n !i ; J. Nsw Bm^ i ; % i4i--i43 smm ; ,,; §8ffie bS§m§ 

From ©ptieai Examination ©f the Pf€ Ph§§8=tt gaiSfimetfie @ufve ;! ; V6i. I, Pf86gfdifig§; 
"FSUFth Internatienai €6nfgfgnee ffi Qm FusiQn"; sfj§fis§fed By' IPRf mi the ©fFiee dff$m\ 
Research; Beeemfeir (i§§3) ; published Juiy 

10: Fiiisehmann afld P@n§ de§gfifeg a gaiSfiffigtgf Mtiififig fW® eSffipartrngfitS m4 fails 
use§ thl mQst siffiplg ana e8fiventi§nai eai8fimetfy ; a§ HSs feeeii taught slfiee Ne^t8n first 

desgrifegd hi§ appfsximatigfi: The ©ffigg ! § §tsternSRt that Psai mi Pliistimm is mi tsieh 

eonegntfig ehambgfs ; any QlB mSdei; of Waveform rec8n§trueti8n is eoffeet. Fieisehmahn and 
P9ns do" mi t§a§h m@rg than fW8 g8ffipaftffi6fit§; n6f thS 8fhgf features 3§ taught in the Relent 
application. 

1 i-. As taught in ffig afe§V8=efitifled aggiieatien; the single gSmgartrnent the8fy 3§ taught 
in Fieisghmann and P@fl§ is insWieieiit fef the m8§t agguritg gaiSfimetfy - : Fiei§ehffi§nfi mi PSB 
do not teach the m6fe thafl tW8 ggmpartmgnts,- n§f the method §f eaieiiiatifig enthaip^' as' 
disguised In Hit 6riginai spgifigati§fi §f the afe8V8=€fititle4 a6piigati8n\- fiof my si the StRgf 
features as taught in thg pfgsgfit appiigati6n.- Figiseffinaiin mi PSR§ id fiSi ifigiiia'e term's' 
discussed in the QFiginai §fjggifigati6n 8f the ah6Vg=efititied S^iiiSta and thergfere RSVgj 
individually af toggthgf; a eSffipigteiy different g6nfigufati8n 5 ffiSdgij mi system.- TBe preferred 
embodiment 6f thg present inVgfiti§n, n§t t6 dgffigan any 8tHer 3§pggi 8f §§id inVeniiSfi; ifiv8iVe§ 
liquid filled rings thfgg 6r morg in niimher; and ineiusiSn 6fteffn§ involving Tl * Ti as taught in 

the eriginai spggifigatieri §f the afeeve=eiititied aBpiigatieR.- Thi§ i§ iiifcfm bsffi Psm mi 

Fieisehmanfl: 

\% The present appiigatiSfi spigifieally m8dgl§ the feifnff W§U§ g§ feeing e^iiiValeiit t8 Tj 
plus T 5 , after measUfement of the Hquid tempefaturi§ in eagfi ring: These highef Sfder 



Gorreetions and said more than tw8 eSnegntfie ghamr3gfs\- their fluid fiiiing,- derivati'Sfis 8f Wall 

tsmpefatuff di§trifeutiefl§ u§mg (T { * T ? )/i s§ taught m the gfeevi emM mpMtim ; are nil 

taught in Fieisehmann and Pons. 

13: in th§ prgsgnt agpiigati§ii ; trig wavgfdfffi fggSfisirugfiSf] i§ taught mi u'§e§ S cSfitFoi : 
It is not taught in Fieisehmann and Pons': Fiei§ghmann and ?8fi§ 96 n8t find an SjStiffiiiffi drWe 
gSnditiSn 6f a sampig as de§grir3gd in trig SHgifiai §j3ggifigati8n 8f the afe6ve=eRtitlSd S^ii6Sii88; 
and drive said sample at said gptimum drivg g6nditi6ft: 

i4 : % This figid is real despite the feiugtafigg afid fg§i§t§fiee eftfeg ©ffieg is sdmii it- 

Bgeiarations and igftgfs fir@ffi ©f: Miig§ ; Mr: P§Mj ©F: MaiiSve; @f: Miirzweii; §F: Ahefn; §f. 
@ass ; Ms-. VgffigF, Mf= H®t6ggfdj and 6tfigf§ ; Sfg attaehed: 

I deeiafg that aU statifnints hgfgifl of ffiy 8Wn Mdwiedge Sf6 true and that 311 §t§tefnent§ 
madi ©ft inf8ffflati6n and MM af€ fegHgvgd t6 feg tfugj and further tRSt thg§e statgffi€fi{§ Sfe 
made With trig knowigdgg that wiiiftil Msg §tatgffignt§ and the Hfeg §8 rn§de afg p1ini§HSfeie 
fing 8f imprisSnffignt; 6r fegthj tindgf §6§ti8» 1001 Sffitig i § 8f trig Ufiited §tSte§ @8& mi thai 
sugh wiiiftii faisg statements may je6pafdizg the Validity of the a^iieati6n SF §fiy patefif i§stiin§ 



thgrg6n-. 



Signature 6f inV'gntofi 




Batgi September i 6; i §§7 



Miteriell R. SWSrtz,- Apfiellgfit 
We§t8rl.- Ma§sSeKii§etti@ii9 x 3 
^17p7-36l|- 



k§§p@n§i msm 37 §m \:\ve 

m the uNiteB §TATe§ ?AteNt AN© f SABeMASk @ffi'§e 

PAPE& 

§r8tiB Aft Unit:" 22§4 

EMffiinef An{R8ny@Ri 
SYSTEMS T© INCREASE THE EFFlgllMgY; 
g©NTR©L, SAFETY AN8 INIR@Y 

UTILIZATION Of iLIgTR©gHlMig ALL y April i 7 ; i 

S§fnfnissi§n§f §f Patgfiis and TfadSmarks 
Washington; 19:6: 26231 

BEgLAMTi@N of ROBERT W: §A§§; M.A. @x6fi ; Pfi.©. 

I-, the Undgfsigngd Mm W\ §§§§; dgeiare that f am a citizen 8f the United §tates 8f 
Amgriga-. 

• i: I am an InvgntQr 6f U:S\ Patgfits 4 } %M-M% (issuSd N@V: §i } i§§§)} #§§«gd 
Beeember 2, 1980) and 4,448,743 (issued May il 5 \§U% I Rave aisS served as a Registered 
Patent Agent [29,130] with 18 ygafs of gxpfigfieg ifi the Bfaetieg 6f BSfefit i§W fegfefg the Pf§. 
This Ineiudes one year (i§93) as a rulHime Ass@eiafe with the ifiteiieetuSi Pr8Ber?y Law 
firm ©f Perns, Smith, Lafidg & R§sS ifi ggfifufy gilifeffiii, ifid § seventgeri ye§f 
pfaetiee as an avocation of part-time pfofessiofi: 

2= I am awafg 6f this figid B6fH BggSUse I HaVe gSntinued t8 feSd tfeg iifefitiifg; BeeStise 8F 
my "hoT fiision invgfitions; Because 6f my m§fe feeent §RT GM FtisiSn ifiVgfifiSfi [stiBjeef 8f 

a pending appUgatlSn fligd ifi \99\] t afid Bgeauig I Have aetuaiiy" B8& BefsSfiSiiy draped arid 
submitted sgvgfai goid fesidfi aBplieati6n§ F6r ; 3nd aiso read nuffier8u§ e8id fefiSH 
appiieatians By, othgf ifivgfii§fs wH6 have suBfnittgd t8 tHS Paiefit ©ffige.- My "B8t ,{ fiisiSn 
inVentiSns ifiglude the T6p6idtf§n and tHS Piasmasphefe whigfi we*fg i§sugd Balgfils*: 



IN Ri THE APPLICATION ©F! 

invgntor ! Mitehgii R: Swaftz 
§6riaiN@:l 07/33§,976 

Fiied! 94/i§/i§8§ 



3: i ; myseif; as w§U as sevefaj €3iiaB@faf§F§ in my" fusion pl'asffia eSnfinement feseafcR and 
In my niieleaf ftision feaetiofFfate equi iifeniim-staBii ity Sptimization feseareR Rave 

published manypap8f§: Thsse vm pufeiishea" ia : fe8& Pmmdm& aftfa Utah Aeadffiy 

@/ Arts & Msmsfm in trig igading arefiivai "h§t" fesien j6Ufnai§; sueR a§ tRe AP§ "PkysiSs 

§/ Fiuim'"-, the iIII *fmmtiefis m Plasmas seism? mi ftg American Wagiesf 
A§§§§iati§a *Fwim TakmisgFi My'w&a&m have feggfi wriitgn up sUingfe in tRg issdifig 

treatises §8 this sufejggt; IfiSiUgUfig Tom ggian's 3=vSiume B8SK i! Fusi8n feSearcR'" mi 
Mm ftgtfi's* fe§§k "FiisiSn Ifigfgy": 

4; A^demieaiiy; I fiavg sefvga §fi trig tfigdfgtieai ©MsiSn 8f PfSj'eet MSttefRSfn at {Re 
Prinegten Piasffia Physigs Lafe ("hoi" fiisign) in \§§14§ } mi fnSfg fecgfitiy RSve Been a 
Professor of Physies & Astfe^iiny at §YU (i §7 1=81) aria S P>8f: 8f Aef8spaee ERgineefiSg 
ieieneesattheUofgsigrado, mi §f II at tJ^LA (visiting Faculty frtefnfeef; \§8&§7% arid Sf 
iystgffis inginggfing at tfig Wg§t §§ast Univefslty - : 

§: Ivgf §ineg tfig first patgfit appiigatiSns on §8=§aiiea "ggW" foSiSfi (8f iaRiee--eStaiyzea 
ioW=gngfgy nugigaf ftision) I RSvg fiSiigga What Ra§ tfig appgafafigg Sf" §B appaiiifig pattern Sf 
agiibgfate gSnduet 6n tfig part 8f tfig Ixamifigfs in Aft ©rSiip §16 ana their supefvi§8r ; Mf: §arret: 

Itfers i haa svea fast Bf, swaftz 5 aaa fegfefg i haa* svea fiiaa a '"eeia" Mm patgfit; i haa 

§©mpiainea' Vgfbaiiy t§ Mf: @3ff6t aBStit trig nUnief6u§ IfieSfiSisteneies in Ris BcaminefS 
pertaining to their treatffignt of "gold''' fiisiSn patgfit appiigatiSns: Mr.- garret replied t8 me 
with What in retrospggt appears t6 fiavg feggfi §8ffi6 fef3288 fnisstatefnefits. Here Sfg just tW8 
g'xafnpies: 

I: First, Mr = Oaffitt said that pgffiap§ tfig PW HBfafy Hi n§t §UBsefiBe (8 v'ari8u§ teeRfiieSi 
jSuffiais eited by the "gold" MdB applicants,- aUfi§Ugfi 3 StifeS^tigfit gBSfig gSii t8 tRe P?§ 

vgfifiga that gvgfy siagig sag ef the j8Umai§ in a.ugstisfi was in feet eitRgf §afe§gfiB€d t8 Byj sf 

maintainea" hy ; 6r iogatgd in ; tfig PT© iiBfafy: 

7-. %mtei Mf: §arfgt vigorously = ana with segffiing piatisiBliity - SBsSlutiiy a'enied that 
there was any spggiai "peiigy" pgftaining" i8 tfig hafiaiifig 8f "eSia 1 '' fU§i8n pSteRts.- Mr. garret 

giaimga that sa§h mi gvsfy i^affiiasf ua&f hira wa§ agtiag @a his ewa inaepenaentjua§mgnt 
withdut rggara i§ aay gatggsfizatiafi: This gfreaeaus eiairn appears is eg esRtfaaietga fey tfig 

Aflnuai Report whiefi was issttgd fey gonifnissiSnef Lehman aftef Ms first year ifi Sffiee.- §m 
AflnUai Report feferfga explicitly" t§ fl e§id" fU§i6ri 3§ 38 "effigffifig tggRfiSiSg^''' Sfid StStga* 



that there were same 468 appiieaiians is that eategafy §tiii pending and that n@ns had yet beeri 

aeted upon: 

8: It n§w appgars that thi§ inagtl8n 1§ in 6@ntFast f8 the- EurSPean ESSRSffiig GdfmWfy 
mm wiii issue the Fiei§§hmaiin=P§ns patents; Based Up8n the regent Puhiie statements fey 
the European patent authorities: Japan is fepSftSd t8 Have issued fne>fe than l§§ §613 FuSiSri 
patents: 

9: I have read the NolieS ff8m the Ixamingf gfii t§ §f: §wartz dated March %§, i§%: In fny 
opinion, the I^amingf is in eff§f in paragraph i; giaiffiSmuSt n8t Be "pgfcfitSfety HsWeP; But 
"materially distingt" §§ Br-. SWaftz has attempted t8 explain within the papers associated with 
above=entitiea appHeation: 

iO s with respegt t§ these §gfie§ ef appiigatian§ ; thgfg dses n§t §eem td he a genuine attempt 

t§ fallow the dirggtivgs §f the Appeal §§afd t8 pr6Vid§ ©f: Swartz with a substantive FespSnse f8 
the Briefs and Declarations already submitted: 

U. There is a pattern §f Behavi6r here.- I have Fe§d many egrnpiaint§ 6n the internet 

by disgruntled "eaid" fUsien patent appiigant§ 5 mast af whsm gsfspiain &§ the saffie things.- 

These individuals appear to have independently arrived at the same and pfSBaMy §nty' pdsSifele 

eeneiusisn « that there is an arganized efrart under Aft grsap il§ ts delay,, abstract-,, 
abniseate; harass; hinder, and otherwise retard the issuance §f patents in this gategafy.- 

' 12: These effarts to delay and abstrugt ingiude exampieS 8f inteiieefiiai dishonesty in patent 

papers- whiih i have examined in this field? and whigh atTempted sniy fa gs thfSugh this Aft 
i3: la gantrast ta what { fegiigve may he an abnaffnai pattern; I have seen said Mm patents 

in the same field issue. But these were examined By ©THE& Art §rSup§: Uniike this Aft 

Qraup, these appiigatians whiih were prasgguted befare ether art graups were issued.- 

i4: Further e8nsi§tent with thi§ abnarmai pattern; the PT@ has issued? and gsntinueS ts 

regularly issue, patents Which purpart t8 diseiase K8W ta nullify gravity 8f IS attain an 

"anti'gfavity" devlee, in fagt, at last gaunt, there were seares af sugh patents issued,, aii apparently 
with no difficulty: These devices da nat wark, whiie "gaid fusier daes,- as sse gan feguiafiy read 

aboUt its success in many fe§eafeh articles: 

ii: There is a iat wraag with &i§ : Here are twa prabiems: First, it i§ new weii=kn8wn ts ; 
and gefigfaiiy believed by, the mm af inventars in the Said Fiisian Mi that the §MLy way ts 




ga Mt mmm §?m ito pt© is is ward tag 0m affiiimm in fu^fi a m$ M foe 

appjieaii6iU6«MW gi>t m !@ Art ^5r8ui5 

'16: Smm in this fteid, mm a&pii«8f§ of iiiveniioiis «ii't?gd IS ft* £1 avSi'd 
iiienlie>iii«i Br§: Ftei&hmaiin & P§n§ and gVSfi Ifie wgfds {i cSia fi fiisiSii: Hi my 8pSni"Sn: tKi's Is 
UWftfc and is &§1B iii?6iisi$!siil Wl% mi a dSfgjigfidti 6f diilV fr'Sift iHg Pf @'s Gaf^ns of 
Pf@fesstoiiai ge^iisikiiify, fhg Offigg §Md iigvgf gtig&ifagg: gveS IffipMiy: Siiy i*p§g 8f tRg 
applieants' ©U!lgiifi@n af ©6inpi^l^ "gandiif".- A'iy siigji a^ibltiSH in tiiiS field SKoiiid f fgtidgi 
fell aild idHipl^ eltiiiiSn 8f©f§* FieUiHifiiShl & Fail's w©m §s jJfi'Sf felatld 5ft. 

1 7= Iii niy Spiff i@8. ihi Appiais 8§ard M ask- €6fiinii'$siSiigF foRmatfe as « as tHe 

to§fj$H8f©«nafais ef fe@th tefai A6§@yiftifig ©it* aid af ftg Pf © 18 iuMffi a sirs^ 

flgafSUs hivejsligatiSn m the g@iUiti@t 6f Atf @r6iip HO. ©ne Ma not m§& tRal Adiiii'fai 

Shaft was €surt Martial^ fef ©€feiigti§n6f&ilvfdf i^ing asiggp eii fa's «Hta§pgifi 

I deSiafg thai all staiiMs.teln @f itf? 8Uii KndwlSdgl m m aiid tfiat all stte<mi§ 

made en infefmatjsn and UM m tetemmmi&tikfM i\m 8$mm m 

niade Willi i\M 'W\m\Mg thai wliifai Msg slalefiM and & life* s8 tiiadg f uSisHaMl fey 

fine 6f ifttpfiseiunafii, ©ffcsifo yndg? §ggii@H sffHte i§ sftiig Unterf Staigs §sdg and 
that sueh wiiifai faisg siatsffignri Riavjg§papdlggihg validity §f tfcg ap^iigaii8fi 8f afiypa&tt 

issuing ih£i ! e5it: 

§{fiatiifg8f Seeiafank 
April 1 % i0N &f ; Mot W; gass 

Aggited Mat Aggitt $416 
ft©. g§x 4868443. Paiiam HV 888*1 
ptef^si (983)ff i48§2/ft39 
v@ieg--Maii! (Wl) 387^811 



nncnmior t nearer? t> n r.CD i .1 1 a 



EXPEDITED PROGEDURE 

iN THE UNIT eB §TAtes PATENT ANB TRABeMAM Office 



IN RI THl APPLICATION ©F! 

Inv'gntSr ! MiteH§ii R- Swift? 
Sifiai N6:=08466;4§7 

Fiigai 3/iO/i^i 

For I APPABUTU§ TO BETESMiNE 

theA€t!VTtY @fA§AMPLe 
LOABeB WITH iS0T0Plg fUeL 



PAPER: 



@raup Aft Ufiiti 



§gptgfflfefiF l& 1§§7 



yQfnrnissioiigf 8f Patgnts ana Tfadgfnafk§ 
Wa§hingt§n s D\G\ 1823 i 



DICLARATIOM OF ©AYLE VEHNER 
SUPPORTING APPEAL IW1P 

1; 0iyi6 Vgfngf; dggiafg that I am a gitizSn 8f tRS United §tSte§ 6f Amefie3: 

\. My figia §f gMpgrigngg i§ that sf a j@umaii§{ mi mmmf: i am a aatiefiaity 

pubiishgd rgpSftgr w'H8 ha§ writtgn extensively In many fieia§ siieri a§ science ana medicine; 
ineiuaing gfigfgy §6nVgf §i@R : I havg ggffigd the degfgg 6f M§§t6f ifi EaUeaiiSn f?8ffi tfig HSFVafd 
Graduate Seho6i of IdUeati6n : F8f trig past gighlegn (18) years I Rave feggfi a jSiiffiSiist; 

primarily m a Time, lag. pbiieatien (Psopts Ma$mim% Am&im Hsailk Magazine, (m 'em 
Fusion Times-, and hav§ researched aaay aftieies fef §te natigfiai §nd regiefisi j8uffisis ; 

newspapers; and n§wsiftt€f§ : I ffiakf tH6 Mfiwlfig §tat6m6fit§ ifidepefidefitiy' mi fiol 8§ 8 
fepfesentatiVg of any publication: 



2: I haVg g§nV§rsgd ; afid/§r interviewed with a numBef ef individual §eientisi§ ifi {He Mi 

ef eeid &§i§a including §u§h major §@ntf ifeut©r§ a§ Bf.- Maftia Fiii§€hffi§fifi { Br. Mewifi Miig§,< 

Prof Peter HagSisteifi; Sr.- Itiggfig MaU©V€j §F: OeSFge Miiey'; Beniii§ gravensj P>8f JSRfi 

@6gkfls ; Hal F6x ; fmi Keith J6hn§6a ; Bf : iriaa Aheffi, §f: iaffiiiad §tefffi§ aaa ©f.- Mifcfceli 

Iwartz: I have ei§s§Ly M\m%i this field and the Breaking news' ifi it since 1 ^0: 

3: gQntfafy t6 the ©ffigg's misguided eiaiffi; p8§itiVe fe§iiit§ and reports' 8f S8\i fe§i8fi 

suggg§sg§ haV8 ggntinUea t8 mdtint: 

4: I Have witnessed 8f: §W§ffe 8perate His equipment in ffSnt 8f miim t8 trie 

iabdfatery- ingiudifig Pf6fe§§§r§ Leuis Sffluiiifi mi Keith temm mm Mit mi sfes.- §f ; 

IWafS has presented and pUBlished fii§ data and Mings |§ geeF-'Feviewed seiefitifie technical' 
jGurnais: 

§: it Ha§ hein my §fe§SrV8ti§fi that the U.S.- Patent ©flee Has fiSi used due diligence if? 
their review of mueh of the material sent t@ them By BF.- Swart?.- 

i degiare that aii §tat8mefit§ hsreia of my ewa feaswlgdp are true mi that ail §tateffiSfit§ 

made on information and Belief are Believed t§ Be tFiief and further that these demerits are 

made with the knowledge that wiiifui fai§e statements - aad the iike §8 made are eufii§hafeig fey- 

fini or imprisonment; 8f Both, Under §6§ti§3 1661 6f Title 18 8f the United §tSfes @8de §nd tR§{ 
such wiilfui false statements may jeopardize the validity 6f the aSBiieatiSn 8r mf Batefit isStiing 
thefeofi: 
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(2) CERTIFICATE §F INTEREST |Pursuant Rule 474] 

1 : The Ml name of every party of amieiis fepfesefited By ffig is! 

Mfteheii 1: SWaf^i leS, MB, % si 

%x He name of the rial parfy in Mtlfg§l represented By Me Isi 

MteMi I, §w§f&, §g&, M© ; Il^re ss 

| : Apparent eofporatiGns and any pMMy km egmpanies tHat own, 10 percent of 

mm §f&e stoak §ffe@ party @f mm iiMae fipesestea me m\ ff§MI 

4, He names of ail law firms and the par&efs §f associates that §ppear@§ ffi 
party of amicus now represented by me in the trial court of agency of af§ SxpeetM 
to appear in this court are; KOMI 



(3) TAiLI ©F G©NTiNTi 

United States Court Of Appeals F§r TR§ FeWai GireiiH: 

OS- 1240 
(Sehai No : i 08=406;457) 


(2) GeftifiGate of interest puf§Uant (Ruie 474) 
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5 
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1S 
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ii 


(8) Geftificate Of MaiNng 


ii 
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11 


fiBfilfififlS^^ F.-2fl 1022 (1st Gif: 
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^Utfti iSA SAiASsiA i ^ A Fill SS^I 

Gnisum on Patents; 4:Q4[4] [1983] 


7; 13 


fi^auLALllajka. 7i§ P,2d i@40: 1044 n,7. 224 USPO 788, 74i 

n,7 (F§d: @if : iiii) 


9 


U^m%my^m^m¥n UJ : §8§ £1§§@^ 447 UJ* §6§, Ns 
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EA_p.attc_i3.r.aY I U Wdry£Q 1 1 »i£© IBQ: Pat: Mpp.- & inter.- 

1989) 


10 
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n, 12 (Fid, Cir, 1999) 
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1969) 


§ 
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(1 §87) 
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JDJBJnitt §@FA §§i ; 140 F.id §74, 144 UIK §11 (liiij 
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ln_f.e_MarZQG€Ri. 439 F.ld 220: 223.- 169 U8PQ 367, 369 (ggPA 
1§7l) 


1§ 


jfi_ne.M§ffis 1i7 FJd 1o4i.. 1 §§§=!§.. 44 U6F820 i@i§, 1§i7--§§ 
(Fid: Clr. 1887)1 


§ 


ia_Dg_©jgiik@f §77 F=id 144§ 5 1441: 14 USFtffl 1448, 1444 
(Feci: Gin 1992) 


7,18 


in re Swartz [00=1 1 §7 : 00=1 1 081 
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in.f.e_VaeGk 947 fM 495=96: 10 Ul^igj 1438.. 1444 tM, 
0ir= 1881) 


7 


ia_re_w§ads isi FJd 781, 7§7 S i USKtf 1433, 14§4 tM.. 

Gin 1988) 


i 


4ftmlt@si@e 882 F.id 11 §7, lioQ.- 28 U§?@2d 183& 1§6§ (Fed.. 




ftLBl.ZUck§ 142 FJd 1447: 1441: 41 U§F@ld fill, 1§§§ (fM- 
Gin); granted, 1 1 9 S: Gt- 401 (1 998) ' ' 


c- 

V ■ 


Krantz.and.Groix_V:Olin; 148 USPQ 6§9 5 661=62 (GGPA 1966) 


7,13 


Le.wis_v,B.ours-. 1 19 Wn M 667: 670 ; 1992 
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MaonO.:H.vatt_GofDoratiQn ; 7§§ FJd 417, 430 (1st Gin 1986) 
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11 
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(4) The P6int§ Of Law ©f Faet ©v§fi§@fc§a 
Of Misapprehended By The Panel Of The G5uft 

1, The Appeilmt feceiVed § BlQISlQM mm 11/8/^2 WnM aflrmgd &g l§a?d f § 
daisies for putative iaek of inaMgminl undeT II &§:€.• § ill; fi, and 
indefifiiteness under II UJ : & §1§L TBe AppeliaSt fespgetftiiiy requests § 
rehearing on to matter, and prisgfits fiffeln sipMganl ftfgfe of law and ffi& 
@veri@§kid or misapprehended by &g €§url: 

1; The Decision has statements which §fg difeetiy eoniradieied By evidence alfea# 
in thg fggord: feipOrtantiy, the ©g§isi©n is ¥§M §f any di§gussi§n @f aSy @f 
Dedarations^ which prove iitiity and enafei€m€nt: 

Mp§ftantiy, fag Di§i§i@n is void ot any i§6y§§i§i §# tfi§ feel &§t ©F ; §Wa?& did 
respond to the ©ffigg and rebut their imsuppofl£d notions.- Spgeifies iiy,- confirming 

to, the Bmsim is void §f my &mmm §f $g stem (11) dale" §t§sp §1 He 

Patent QMm whM pfovg §ubmissi§n and receipt 6f Appellant's peer-reviewed 
publieata whM pfovg§ ii&iry and enablement at $g fe gf&g m §m Sffig. 

Mp©rtantry ; the Sgrfsiefi is void §1 3fiy dl§§ii§si§n @f the sutrS&ed; feul Sol 
deeketedj Ainigus IrMs whM Wgfg fg&§gd this <36uTt #§f f§as8fis uSgiga? 
Muding pdSsibiy bggatigg tfrey p§V§ Utility §sd §S§bi§S€3i It i§ unfaftiMtg to 
while the UiA is at War,- the authe?(§) §f&g Bggisiafi havg simply ip6f§d $g U§ 
€@n§ituili@n and gonpgssigfial difegtivl; aid the mulimggtid Mpt IS Ms 
mm membefs; present and retire^ from thfge brangiies §f tfcg fniiitar>' ; afid teg 
who have served DARPA: Beeaiisg of the impoftaneg §f judicial economy aid 
before requesting aid from the US Supf erne €@uft and weB sites across the country; 
the Appellant r^spe^tMfy fgpests a siffiflg Fgheafing @n to Mate?: He B§§i§ i§ 
thi M§Wto| and bggaUsg the Amicus €ariag wgfg siignggd l§& By denial @£ a 
Hearing and by Mure t§ docket th§if te (4) submitted Amigus @tog Mgf§; g¥88 
^i@Ugi ingh" input Was a§ggptablg t§ ii§ Appeii§§§: 

i 



(4A) The Points Of Fa§t Overlooked §r Misappr§K§nd§a 

"In the miffit erne, the Mm emeluded thai the mm evideme 
mppmed the mmmers finding that Mr. Hwartz's claims me directed id the 
mempiishmem §/m "'mmamm remits-..? 

The Truth = The Decision Faiis To Bescfifeg TBe Written Be^eription §f 

L The Be§i§i§n ip§f§§ fee ff§§tit mmim f4i^ wMgh M%m a mil 

caiofiffieter (heat=measufing lfistfliment) used to examine melal sampies of tfiefmai 

eeateis regarding the hgat whlgh &gy pfgdugg @f whgfi giggiri§i§f |§ drives &@8§h 
tan [Ai8i in '4i7 ; A7i k Iwaftz(§7) ; Ai7§i ai§@ Ai§§4ii, mi MfuM] : 

Despite the noma! standards §f igvigW, §§iig in ffig ©ggisi§fi ^§fS§§g§ f6g 
pfesent invention: The novel eaiotimetef §f'4i7 (and usgd in ©ARPA expgfimenfs 
and published in Amefiean Miielgaf §§eieiy i s j§iimal F^@VM@ gS3MMe^ is 
mentioned in the Bggi§i§n z§f@ (0) times.- ly ggfitet; &g fgj§falFVg term" fl g§ld 
fosta" is minfionidteiign (i43=fes as thg ©ggisi§fi a&agfcs a U§ ei&aS; §fc 
Mftehfli iwaftZi inVent@f $ physigian and efigfigef fraifigd at M&> §§d Harvard; 
whose lnsffument and invention diseiissgd and taught in '457 was used to measure 
data for ©Alf A: This dis€fiminaM@n By thg @§Uft is tiSfaif t§ Afpgllanl BgeaTise fo- 
rag reeerd ma ©Use admitted t§ what thg inventa i§ (Ai§i=i§i) : thus, &s 
Dggfeiea i§ genfadigted by the regard itseif [fame § (AW % €@ff6l§fg£s§ &f§ ; 

the inventor is ffiistakeniy galled "Mr"* in the Bg§isi@n h§§aus§ &g ©g§isi§S §ieet§ |§ 
Shew neite ft speet f@f Br, §War&; §gfg&gg$ thg &Uth$ dig Ul €§8§g$^§8; Of gV8S 
Congressional directive (vide ihfrs): 

%. This inventi§n is n§t only at§Ut geld fUSieS? hilt § ffigafis t§ gvafoialg § samfig'g 
heat=p5duging aetiviry s Thg Appellant; then fevgfitot,- dgsfftg $g Bgeisi§8 f s Msg 
stattmint BID make a glaim thai the invgfitigfi relates t§ §^gf than g§ld lisi@& 
because it measures gonfrois and inagtivi samples: ffii SeeisiSns eofitiniiai fefe^i 
to a g@id Men" fate te '417 Ip§fg§ Sggiaratas and iMMls Mgliidini 
iwaftz^): First, mis is prejudigg and is systgffiadg: Sge6ni-iiltHg-€oi3a-must 
feLvJlipMxefereaGejQ-aflGatQi^^^ 
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s ^§^^jMi^ted§edJ&€-a^gjBc^L The Appellant fespeegg&y attest 

of the Court to the faet that the US is at War and &e Goiift is syslSmatiGaiiy 
depriving tiie US of energy systems Eased iipon false Statements' and feferenee to 

Mild: 

The ©f&Ws Msg assertion that gaeh invention of tiie applicant is "cold ftision'' is 

m mmte-, hut Is §y§tematig prejudice ftg ©Hie, m this §8urt {feje-Sm^i 

004107]; falsely called that invention; fef measuring the loading of the hydf@gen 
ifit© a metal §arnple Using a vtata ©I Ml sample [M4§m1 pM§7] $ w g§W 
fusion", to§ : He Office, la this €©urt fln-fg-Swaf^ 00=1 10§],. falsely eaUed that 
inventa, a tW@=step system t§ drive hydr©iefi dnli§i©§ M 
[Al7247i^y§74§§] $ *§§ii fiisi§n w , t©©: Like thl§ §a§e $ the ©fipai spe§£§§iK@S§ 
and claims were ipofed: 

he Mmi dtismmd ihm mre MM m this m modi temsmbty 
ti&uW tkemserteditiitty mdopermiity ef mm fission. m 
_ pegisl©a ©f0i--ii40] la 

The Truth-- Enablement Is Supported By Submitted An3 Received 
Probative Reference 

i, The record proves mat ApUeanlLeam&f©ny^^ 

^d^^Mjgi^S^SS-ffidj^iife &gta&B§ SWarlz^f) [Afl, SWarlz: M: ? \Wli 
Fusion Techno!©^, 11, 11=74, hereafter M iWaT^(ff) M j| Aflj hut als© §§8 A§3; 
AlO), lwar£z(f 7) [data, Ipfes, paphs, afid epataS] is-idenfical jQ-what-was 
tau^tJn-me-origfiaLspeeMgatie^^ ffie 

preprint was Muded with me ©figM speeif eaties.- §wart2(§ 7) pf©v§ § that &e 

present mventa was ©perahle at me to it Was led; and dem©ns&ai§s vaiidati8S: 

The ree©fd proves mat iwafH(§f ) Is listed ©a several F§fffi§ 1440 (Ai4jAi0=Ai§) ; 

and Was accompanied fey Declarations declaring the Office Was wF6ng and 

todueing the evidence, and e^iaMed h©w die article was relevant mms It 

represented additional peeMeviewed suhstanial evidefige sufp©f£ing that; §S ©f IBS 
March %% W$ SlMg date, § pefs©n With ©fdlfiaxy skffl & the art W©iM have 4 §m 
able to produce me mmflrlng eal©r1metef and measure sample activity 

[A2I04I i ? ASiS4i§ ? M§i4§i; AI0i«i0i 5 AI 144 1M&I4I6]: 

i 



Thgjetffid-pfo^^ 

mm [Ai6=AiI 5 Tafcig i (Ail)] k th§ §jgpg§tati§a that it wauid 1§ feesfdsd; mi 

and hongstly gonsldgfgd and i§ga§§@4 lBst§§d$ ft was sttBstaStlvgiy ip§f§d and 

fgpgatgdiy ftsgvsd &§m thg Sg [Ai§7^4a^i§=iiI,AIIf=Ali§^yif]: 



Fufthefffiofe, Swaftz(97) is not Usfed on thg Meg's first Boeket (A§) of trie revised 

s@@@nd D@@k§t (Ai) $ mf Is it iistgd «§r suBslastivgiy addressed- k fcis m 

fact, the ©flee was Mered to siiVjstanriveiy f§spond t@ tBe key f eievafit IssueS 
(Ai4f) 5 but ha§ n§i ©fig hypolhgsis l§ thai &is QggyrTSd B@§§USS §wartz$7) i§ 
ffiateriai and begalis6 GGffipafison of it [A71] witii tile ofigifiai specification [Al48] 
deffiGfistf ates dial the invention Was eoffeetiy taught in trie original spegffieation aid 

eiaims m thg filing data ©fthg appilgata [vaiidata]: 

Declarants And The Silenced Amicus Oiiriag Proved §p£rSfiiiiiy And Utility 

4: These Bedsion is ufi&if and dlskggfiiioTiS Bgeausg it is fgBiiigd By &@ ffireBtfttSd 
DgdarantS wh@ Sfetgrthat thg ffigaWgffigfit of a^&vity has utu%' and pr§v€d thai 
At present Inventa has §pifahu%.- Hf ®fdafai©a§ wifg mm$& JAi&Ailj 

AiS] and §aah Marata was mmpsatei By statements §&pp@rtia§ .ft§ 

int@dugta Inaiilding M and exploit sh@wk| of g§@d eaiiSg and sulielgfit mm 

why it was m presented garta @isgus§i@fi of the @ggiafati@fis was mk is tha 
Appeal Brief and Igpiy Irigf t§ th§ I@afd as weii as other fs§p§s§@§ t§ tte 
Ixamingf [A1§S $ A24&-A24M56, %M4MM; A§i§41§$ A§1§ 5 A3§44§f, 

AJ4144S* Ali84i0 5 AI8Q48I]: §Mafy 5 the Amleus Curiae Ifiefs were 
fgggivgd and iporgd tinfeMy and against n@fmai dug pr§§g§S: 

Attention of ifce Qsm, ®f tee generates^ is t§ thg fast that the 

Dedarantsj observers sldiied=in=the=art and of pf@bativg V&m 3 Miidkg Hal Fox 
(A44) ? Bf, Itigene F, Mail@vg ? (All)? @8$$ Vgffigf (All)? ©aSa t§tgpfd (A47) 
Sf : R§bgft lass (AI2) ; SfS: Mgivk Mflgs (A4f % Mm Afigfn (MQ% Mf 

(All); and Mtgheii iwaf^ (A^S), p§sifil§d a §h@wk§ that thi pfg§@St kvsstiei 

Works as taupt In M original §pggifM@fi and gialms; and pf@vg eMBie^gnt at the 
time of €lMg : I^g Dggiafants §i§@ suBstaStiaiiy; gjf Mtiy 5 §Sd My address and 
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rebut ail fflartefs ; issues^ and piitatiV§ defieiefieie§ eited % the §flee and Board 
With solid subsfcantivg gvid§fi§g : TM B@eiafafils stale to tfig f 4l7 Bag 110% and 
that the Office's cited aft has nothing to do with the Applicant's pfSeise invention.- 

Bf s Urn ehufch (All, S/ii^eOi) K ^lf # impmm, mw Mgg { wksss 

purpose hm Mlu% ft? measuring mmity Ofa smple. " 

Bf s Hai f§x (All, l/ii^eei) sali method of measuring ih§ activity of 
smple m me ahovemtitied aeti§n is sieve?, mi obvious, md is m important 

invention with Utility': 

Dr\ lupne F; Mailovg said (AIS, §/i§/i§0i), "27»g @/ S sffinp'lg iS ffi 

impmmi issue mm its measurement hm great utility.:: The invention does mi 
require the reprodueibiiity of eoidjusion phenomena::: Rothweii mumly praises 
?4~5?min§ 'This eould he a superb fessmh ml,,. w : 

The Decision ipores Ms-invento .- Thus it g§Sfi§t h§ dgtgrfflfigd#§m the* fSeofd 

whieh = if my = of tog suWiid §v@fffignts fey thg @g§iaf lit hav§ feses fegBfiiiy 

considered in thi writing §f th§ gisi§n : Tfig Bf dsi§S has fi§£ produced ifi^' 
relevant material stifeslSfitivg §VidfM§ t© &g §dfi§ary : Thi ©@§i§fa1i@fi§ f6ffi§is 
ipofgd with fespiit t@ thgir factual inffig§riig §@fitggt regarding 6f SriMify and 
u€iry M@ati§g &§y agcuratgiy and §B§§iii€ly fSnltg &§ ®g&si6I f s eW@Sa§ti§ 
statements and position: 

The Decision Ipofes That Appellees' ©win Witnesses ©ispule ffigffi 

I. Ipafed in the ©ggilion l§ thai if .(^€§lsJ$feg§sg^^^^^ 
Will, Df, SeM ffgfJAiil-and.l6^^ regarding tfigif 

notions of jbLftfli tig present invgfita and fold tM@fi: TMy 0m&& iBMs aid 
eonffadiet the Mee s The Appgfln'i §wl Wtass; Br, Mghagi SeMfef (All? 

S/7/01) said,"/ #a jm* eould gommg anything that 1 wote at 

Mentifie memm's site to impfy mm there is r m utility" m eold fusion, mum 
less in instruments that might be used in em jusisn md other seimiifii 



experiments. ::: it appears that the Board of Patent Appeals considers me m ezpen 
m this subject. As an expert ,,. I would agree [Dr. §wafe f s mention] does 
have vtilitf-. 

The Appellee's own wiffiess; Mr.- M Rothwgil (cited in ifi€ SgeisioS §ut=§f-€§8te1^ 

Ail) §aii "None of my statements referred id ike functionality; opemhilny or 
petfommce of Dr. imfe's muitimg calorimeter, miking I me published or 
b&miftm scientists easts doubt on the claimed capabilities of Dr. %mf&s 
invention. I stated ihat it map well be a 'superb research iooF: 

The Appellee's eitaM§n §fgf t Mi§M§i Mglu6f§ f§V§ai§ $at agtuaJiy §aM ? "FdrmC 

... perhaps the best report m this conference-, was thai of Mich §mfa : a Psfigtfs 
1mm 4 5 20 5 144i ; (M% 

The AppeHee's own wto§§ 5 -Br, tehs, uiMavy,. §§M n Pcmps the dearest 
scientific facts at this time, is the hardest for physicists to accept! nuclear reactions 
apparently do occur m dmtemmAoaded M Tl, mi probably in other solids * 

[©Keg §f Naval Riseafeii Asian ©ffig§ 5 WAV§@ V§L i§ ; Jan.- \§§d]: 

The Appellee's mm wto§§ 5 Bf s WBi §§i4 "'significant positive results kmc been 
obtained (by) MM groups from more ihm 11 comities* pkai lef 6rt N@fi 

"2*f Board further concluded mm Mr-, imrts had failed to demonstrate 
that cold fusion could be reproducib 'iy carried out as of ihe filing date of his 
application* H _ pedstapf 

The Truth = The Decision Ipofes Thai Exhibits AM SeciafatiSns Hav§ $0t 
Been Docketed 

L Hie D@d§i@& ip©re§ that the ©i!§@ f@§tM, Ml i.m mi mm M J^$m$§ 
ii=ume§ submitted peef=fgviewed paper; fee submitted vidg§§ 5 and §@§i&aK§g§$ 
whieh have fceen g©nvenienfly "last" aitap fmfom (Ai§=Ai§jAi§j 
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: Aif?^i4O 5 Alll4li,All7sii0jAlif) l IBs e©aldefi§g §ffe§ $mm m mMy 

xM be stunned when fliey elsam&e tbat the €©urt ipeted this matter.- 

(4B) the Points Of Law Overlooked Or Misapprehended 

I-. There are several points of law overlooked of ffiisappfgfiefided 6y tfig panel S# 
the €@urt: The Beeiafati§ns demonstrate that fee §figinai §peeilcatien and claims 
dearly define subject matter §f considerable utility: f&ergfdrej &g Appii€Ifit fia§ 

My conformed With, aid iadsfiei me represents ©f §101 ©f&g FalSSt Act and 

met at least one (1) stated objective jgtandardJMJ&JM^ 

flAAu 114 FJd III, i7i 5 ill vm §1?* §44 (ifd if§l), eefe denied 411 
u s i : '111, m §&t. Ifif, 72 LJdJd 174 (\m)i M^mimMMmQmMJQd, 

vJerMey h €o Si l20FJdl247 s 12l8 1,10,1310 Slf^0l USfQi,M0,40i;l7(glB 

Qs,m% KfMtz.aad-€f6k-V:Qii& 148 uiFQ iff, ##!*#§ (€@PA 1§H)| GHisum 

on-lateats, 4«04[4] [lf§I]| Mv^eon_CQmDanv_v-R6pef-€ei^rati U:S:@A-j 

Federal Qtmtok i§®h 724 FJd 111, m uifQ ffif, 

§< lie Se§isi©n rejects iule 111 replies Applicant's §§iid$ substantials aid feiy,- 

evidence submitted agate die ©fleg ? § rejections be eassidefed %mm 

"(patentability is determined en &© t©ta% ©f the record, bjf a prep ©ndef§Ice ©f lie 
evidence with due consideration t© persuasiveness of argument:": 



0; Hie Beeisidn rejects die feas©nifig 6f nil g J@azam 14 O^fA i£4, I7f FJd 
971, 114 UifQ 92 (1^7)] and M-fe-€M§w:fe [41 G®A 77i, §if FJd 4i7 ; i§§ 
uiPQ 121 (1116)] require e@nsidefata ©Me material wM€b Applicant §tfpti@§ 

and cited: 

10, The Beei§i©a rejects die feas©am§ ©I M-re-Qete: §77 FJd at 1441, 14 
UipQM at 1444 repta fee Appeiiee§ t@ §ub§t§ntiveiy fe§p§sd t© \ prima Ma 
ease ©£ unpatentability'': I©wever, after die §ubmi§§i©i §# §w§f£(f7) mi &s 

Separations; whM rebutted and totally addressed fee e©mmgnts By Office,* 



: blifden shifted back t© the ©flgg and ean only diggfiarpd fey lfi€ ©Meg '''pfSsefiMSg 
ivitaee of reasons why pefsQns sffie&fe-feart W©u1d nol fge§pks in fe 
disglSsure a disgflption ©f &g km&m dgligd fey $a gi§S5§* [Wsfeffij 141 F:I§ 

at 161, ill UPQ at §7]: ffcat wa§ MOT tee is ii§ §a§a, site fey $a §£as §f 

the Board: 

1L The ©ggisi©n fgjggts" the rga§@fiifii of In-fg-Bfana and In\ielltff6l& 4l§ FJd 

iiSj 164 uiPQ ill (€€?A i§76) dgmaid to tag FT© must @slaBil§B § mm 18 
deubt an iavitgon's assarted utffity, aad t&g ffigaSiifgrngnt ©f feaat pF@dugisg ag&# 

Is not imbelievaMi: %§1 is pifg fegtigVafelg fegeausg it ffigasuris e@fit @1§ and all 
types of samples: 

12-. The Segisien fejggts tfeg fgas§nfeg §f ffi-f§_Wands s §f§ FJd 7§lj 737,* § 

uiPQid 1400, 1404 (fid: & if§S) Mm® to #i §f #i m smzim t8 

dem©nstrate to the spggilgati©fi pf©vidg§ anMgpat# wSim dgserlpliSS §f4feg 
subject matter-, including how t© ©peratg the M§| and gialffigd &e ifivg&iiSS §8 
mat an artisan, §f tfedSS §kffigd=ia=thg=art, $&M pf§6ti§@ it Witat iiS&ua 
g^§rinientai : @n : lite #1 §f #1 pf@vg to gnabig®en% titfliry; and v§Udati83: 
T§gether, #1 and #2 6§rT§fe§f§t§ gaaMgffiiat ©f Ifig prg§gat iSvgnti@a feelfe dsfiitd 
and deJUH s 

11, Hie Dedsiefi f@jeet§ the feasQniag ©f ffi_f e_Ir©fis to uffi^r is § fegt pastas 
ffita^e^S6^amjg«-te^jg6rp§^^ §fid tfigfgf©f g tfig suWifd uSrgfeurtad 

Degiaratieas and ipsfgd Amigus Gwm Mm m mmmi as pf§©f ©f utu%\- Ha 

Degiaf aiSons demeasfrate to ffigasuf gffigat ©I Mat agt&ity' of §imfi§§ w§§ feaifig 
Used at the dffig of dig filing ©f iMs patgat; and to it Was$ and i§ 5 important aid 8f 
considerable litiMty : 

14, The DeaisiQn rejects dig fgas©nMg 6f ffi_f g-fjgMet [ffl FJd li§7 } 1106, II 
USPQ2d 1100, 1103 (fed: Cif, Iff!)] fgpMag the ©tlgg t© agggpt ©egiarate 
as factual proof of utility: 
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: ii s Tfii Division f§j@@ts fei fg§i©fikig ©f Matt§jjMrnft Go^QfMeSj 7§3 F M 

m, m (i§t or, \m% Mmffiji3m& i$o ms§§.. 110? w (\m)i mmk 

vJLE. f affefia Jiofe^gn 160 FJd 1011 (1st §8: \§7§)\ LflBiifeJaiB, 11§ 
Wfi-Jd 167, 170, If ft] fgprini &g ©ffigg t@ assume to Appfe's ©e&aranls*' 
imfebutted assertions are irue\ 

16. Bld§i©n fgjggts thg fi§s§fiffi| of Ifi-f eJefens [4l7 IJ4 107i 5 1074? ill 
UiPQ I0§|lli (€€fA If If}] mat gviteei? ffidudifig Sggiara1i©fi§; Is sifflei^t: 

17, Tbi Dggision rtjggts tie fgas©fiing of M_f e-Vagek [§47 FJd 4i§, 4ff=f#j i§ 
OTQM 14IS, 1444 (fid: €lf: Iff!)] Mi §n gnaMgffigfit fgjggfe iiSdgf §e@g§§ 
iiljfl is only appf©pfiatg Wfigfg M WfittgS dgseriptiSfi Ms t§ tg§cfc tee 
sM@&fo*&@s&t; iflce the Beeiafafits; l§ make and u§g tBe iSVgfitieS: Here tfiefe 
was m pMfcWd identigai pggf fgVlgWgd ptibiigaii@8 g@avgnlgfitfy' lp@rgd d€§pit§ 
it bf iig submitted eleven times: : 

'<j 

U. The Deeislon rejggt§ thg fSas§nigg §f M^aTtgJ-gflet requiring mat unrgfeufted 
Declarations? §uWttid In fespQnsf t§ &g ©i!gg f § ggfiaffigfits,. M fcg fgad? 
examined; and car efiilly ©©nsidif gd: 

19; Hie Decision fejeets thg fgas©nlng ©f ffi-rg-lurk§ p4i FJd l447 ; I44fj 41 

UlPQM \m s \m ffid: €lf:) 5 gSft: ll§ §: €t: 401 (W^ M 

Utility is a fagt pgsta iIii^eQn£6ffi§am^ U.S.g A- 5 Fgdgral 

girguit, i§SI $ 714 FJd III; 110 UlPQ iH], and ©fig Wfiigk tfig ggfifl ffitisl fgviaw 
for gigar error fftam v.ll^ka. 7I§ FJd 1040, 1044 2,7,. 114 USFQ 7§f , 741 fi.-7 
(Fed: €lf s lf§f)| ais© in-fe-Ziifko] : 

20; Thg ©elision rgjggts th© reasoning ©f ffiiigirtQffis [W FJd i04§, 1011-11; 44 

uiPQ2d 102I, 101740 (Fid: dlf: iff?)] dgffiafidifif that &g ifitgfpgtaUgfi §1 

opefabiiity and uality |§ predigatid ap§S ffial wm§B ©fig wfi© is sMi§d=ffi^g=afl 
W©uid fiaeh: Tkg Ofigg §&©uid MVi giVin &@ giate &gff Bf@adg§t fg§J@S§Mg 

f 



'' infefpf efation consistent with that which ffi©§e skSie&i8=feart - ie.- BeeiaraSts ani 
sileneed Amicus QufiM - woiiid f gaeh.- 

IL The Decision rejects the f§as^M| §f ffi-fgjQgfe [§77 FJa §1 i44l ; 14 

UlPQld at 1444] requires trie Board (and ©See) to substantively and My fespond 

t§ the pf©wvg wife§§sg§ (Aja^fMfMJMiif A2M32,A3f , AMiMMtf, 

A49^A50)5 because Applieafit undertook the Ml Burden eomiflg forward 

(Ai0«Aii,Ai§), H§ Beeisigfi sH@ijld have fe§p§sd§a i@ &g uSfgfebl&a 

Declaf atiofj^ but did not: 

1% The Session rejects the fias§ninf of Ix-Daftg-Gfav £1@ USfQM 1911, i^S 
(i& Pat: App: & Inter, i§S§)] §ft§W§ fef §£If§fedf§t§Fy exp €rt tg§£ffi§^ f§g§fdiSg 
operabili^r and utilitys feeyoiid the detailed speeilcata: f|g I§afd ffi8& fc MM§ 
td gve sTifestanM weight t@ said &§§iat§M§l§ afe§tit WBal th@y said §fe@tfl this 
invention ^ 

11; The Bee1si§n rejects the fi§§§nMg Ql ffi-t§Jte§€eM and $M&§&&m refiHrS 
responsive argument t§ the My addrissgd criticism against the @M§g's ®l§unded 
notians: & fg Mafz6g§M ; 4I§ f M %%% W>, ill USfQ §#?, §lf lf7i)j 
declares that the Board cannot make the fijetta it has iffligsfi it has F@§s@fi t§ d§ufet 

the ©fejeetive fruth of the statements e©ntained is the written &§&ip£@e$ here 

corroborated by multiple Dedafations: 

24; Hie Decision f ejects the reasoning affe fg_lran3 T ii f.§4 at iiii, §4 u§F(pa 
at 1441] indigatei Appiieant met the "Meg sin! «„ t§ pmis fmM mime 

sinldent t@ €onvk§e siigh a pefs©n ©fthe inventa'S asserted vffij®*: 

The Board has mistaken a fie§M©n ©f fact lor a pgsta §f law.- Tig I@ard 
erred by dismissing dedaratas" impf ©pgriy t@ ;i @pmi§fi"-§tatu§, witat an 3de§tiat€ 
explanation of how die declarations Med t§ ©vefeonie the prfmfiffiS easg isMaliy' 

established by the Board aad refuted fey the evidence Myisg the ©eclaraliels 

and Iwaftz(§7) s H@w many Declarants d©g§ it take t© ©vgreSrSe the §ffi€8"'s 
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unsubstantiated rejection? Ailii©ligB Applicant di§§a§§Sd §a& ©gelafali@fis in Bis 

Responses t§ m mmm and M Beard [Ai§§ ; AI48=A14§;lfl, %M4M£% 

Mmm, m% mmt, mim, m%4®> Ai§0--3§i]: 

The DeGisien rejects the reasoning §f In fe Alton f§pir§§ that even the use §1 
the Words "it is my opinion" to pfefaee what someone of ofdinaiy sMl ifi the* art 
Mows does not transform the factual statements contained in tH€ declaration int@ 
opinion testimony: Consequently^ the Board's aMsmi§sai §1 thg dgelaralions 

(AJisAlij M$£5%Mh fi&%~M% Afl^lS, A44^47 5 A4fjAi0) m the grounds 

Mi they are "opinion'' is an error of law.- 

Tf-. TM Bidsion r§ji§ts &@ rgas§SMg @f g§nf §Mg aH&§g£g§; ffieMsf @§g§$ § 

§f iseta 8, M.m % fey impfepifry iMg m Mi imtom§ 

and United States security: 

28, Hi Sedsi§n ffjigts th§ f§as@Sifig §f Aftiiif V% Ml€f^fiSg i i3W§ p§s§§d By 

Confess EBiam6nd-v ; gftai^femfoi 447 U.l: 101,. |0§j iiiiig &§t palSI&Mg 

statut6iy subject matter §p§ns "My&lfig iffidif tM §ul dial is mSdg Iff Sm u f§.--lgp: 

M6Um-8M-€ong:,-ld-iiss: S i <ifii)i E-IA§ J^J.iOia-€^&:Ja 
sess:, 6 (i^ii)]: 

Thi Segisi§fi rejects t&i reasoning §f ArMs % §ggti§n lj By ipgflng &§£ 
Appellant is entMid to tni privileges and inlmuSMg§ §f §&£ea§ in tfig 6&af §ta1e§: 
ipggil@aiiy ; thi Session Ip§r§§ thai tne ®rEg§ ; IBrgpg aid Jap§n Havi allowed 
selected @te patents In tk@ very sami Mi §§t ali§W§d Mf@ [€z(r^l|Iai|i§@) $ 

Wesiphai(l^ i i), M§ri(i s 4i i 5114)! f at§re§n(i 5 03i ? 0§ i), (f ,§ 1M7 J}, 

(Ij72 5 l88)j (I ; 0ilj0ii)| Aspdin, UH=§1 2j2Jl,4fiI]: lis is a &aMe?e*4 
system; 

10* Hi ©elision rejects' &f fla^§fiing §f tfei §iipr§mi 0§urt ii HSitgd-§M8s-V:: 
Nkon (1974) to all ifi 5? i|ua1 Undgf &g iaw": 
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31: The Decision rejects the reasoning of l4th ArSendmefit; fipMng an impartial 
tribunal [28 U:S: Qoie Section 144; Mav^gfiy_v:._fgnfia. T §\ §:8:| fijflfifBJKJflfflafe, 
88 Qi: 499 1477; lafigaLv ; .tiSwfci3n3, 88 §.€1:1444} and equal pfoleefe In 

the iight §f the lamtansd S@§i§Bi§s§ ; ,! !§§t H §uMtt§i p §p 6f§ 5 and fee §§ffufted 

docket te§ are violations of the 14tB AmendfBent ( § "equal protection" clause 
plf5ni§r§_v t -§l§nMto §1 l?§f 5 411 UJ: l77f W§i§s^J^i§§: 411 M:¥:§ ; 
14 §61 5 II N:Y S Id; 170 (liSi)] wr& §erlous fepilgafe LCkss^:.-L§§g& §i §.- @i 

StoadiLlriflttad . §S i €t H&jLftte, SI i §t iiii, iiif, F§§m , 6te 

7; ef^fei I meken^dgg, §1 I Qi l7TOj Gamez-v ; -T6iedQ: 41 U.-S.-gJi^f ? and 

%%x Hi ©ed§i@n lp@f§§ the Amfesa far Am&§&m f i omamfe §& stw 

desgrlpion pideiM§§ §f&§ WfQ 
|ftttp^/wW:tispt§^^ 

which says that the FT© should he "teehnoiogieaiiy figtifcat-'" TBi§ denial and other 
maters dismissed, Miiding the missing piiadrngsj and simpl? d@ S@t §©mf @rt ^ife 
any ndriefi §f fair play §f justice: 

Si, Hii notas §f epity and €@&s^tu1i§g§i Issiils tog & M§fi€§ and altagrl 
form and procedure often dominate In these pr©egidirlps tee §fieui4 Be i^§f@4 
ifuu% substanee* Juitiii Sfid fair piay.- It is g@mp tetely WimlS &f &§@§M§& 
to eoffeit die maturate de§§fipti©n §f faets 5 and f§ gnfdfee the law afidjusfe; iad 

me pnifai fuie $ e§peeia% where § part? is ^ is t§ rehear §sd sugfc 

matters unless the Appellees §an establish fgai pfgjudigg: 



(5) The Argument in §Upp@rt §f A Relieafing 

U, The Deeision lpefes ttie standards ef feview and trie Office's own rales and tfie 
US GGnstiftitiQn: The Decision has erf§fs of faet and Msgly impps ©f: SWaftz 
purported he did not respond when fee is the impeeeibig and Indelible evidence of 
&@ Office's §Wn date=staSp (Mil), 

Si, ffri ©edsion substantively iper§d the unrebulted ©§giarall§; §Mlgd4s=&§=art; 

wk§ have disputed the QSLu mi mm l§ §§fimaMd& with §iuJ ; &§i§i: ffes 

Declarations demonstrate that the ofiginai speeifiearjofi and eiaiffis eleafiy define 

subject matte? ©f esufdsrabie uffii^ §sd that to&f§, the AppiigaSt Ms My 
edafomed with, ad satisfied,- the nq&mm §f §f.$e Fatest A§t aeiffiet §1 

least one (1) stated ahjegtive jlfeniatdiMAJMa^ #14 

F Jd ills i7i 5 Ii2 uiPQ ii7 ? §44 (ifd €if , ifSft §§& deiied, 4ij§/U:§: fii, i§2 
§ 5 0i 1711, 71 LMId 174 (\m)i M^mlm-isMmQwUL@k vJerMef & 
C§,JiOF:idii47 $ iii§ &\%\m Him WQi 5 §si§46s.-i7(M gff.i§§§)j 

KrM^.andjgfg^Qife, 148 UiFQ #11, #11=11 (€€FA i§#^| GHisiim^n-PatentS: 
4 S 04[4] [1§S§]| M^e§n_€8mpmv— UJ.gA-? Metal 

Gfc®&% l§Si, 714 F:2d §11, 110 UiFQ ill], 

H: He Dedsi§n subslantivliy ipofed SWartz (§7) which deffi§8stat§s gfiatieffielt 
at the te of the MM filing despite that validate ©Sly §§ffig§ tBf§Hp 
peer^feview; Eleven (11) date stamps of th€ Fat§nt OffieS 8® WSgmfflS aid 
undeniable evidence wbM wkieh deffielstate§ §gM§§!§fi and— feceist @f 
Appellant's paer^gWfd publigatieS whi§h pf§ve§ Utiify' aid el§M€melt §§ §fig 

filing date §f m1§ application sueh thai ©ie ski ia the §rt mM mimi Mi 

patent witait undue e^eiimentatl@n (Alii): 
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-37: TM BeeisiGfi should iogiGaiiy match and be mm% consistent wife tfig record 
and submitted Exhibits and Marates, but it dog§ not- Tig geeision d@§§ Sol 
fgad @n the otiglnsl §pg§ffi@§£§g and ©lata: It i§ subffiiied $&if $S ©g§isi'§fi 
must rely upon reference to aft §ut of § ciotn other than this spSe(fieatigfi and eiaims; 
to its position was Written befell g§B§ldgf&g &e facts §f the ifid &§t tfi€ 
Office's case must indeed he fathef weak and dictate allowance §1 the preient 
invention: 

38. The original specification and eiaims complied and conformed with the latent 
A§fc and taught the subjggt matter diingd by §§§1 @l the fgjeeted eiiimSi set f^ffe 
the best mode contemplated? and distinctly p@int out and claim the subject matter 
wnigh goratituteS the invention: His is fmm e§rret§rate§ m&ti&i 
declafafions ; ignofed Amicus Offim Mefs,- and published j5eer=feviewgd paper 
timely submitted with evidence foduding the impe§§Mg date stamp §fftg §Mgg.- 

i§, Appellant ffpitS inad€pad§s that fefig§t a l§§k §f legal edtiGatidfi iS fe 
Request for jyg§nsidefati©ns but the tjj, §up fgffie €@uft has ruled that §ny pf§ §g 
iitipfit i§ entitled t@ iiss stmgent standards [UJ : Rep v§iiM£ 4§4? p§g@§ iifcili 

40, whereto. Appellant respegtruily requests" to this hdfierabie g§uft §ii@w M§ 

Request for Rehearing eoneefning the matter efthe IxamMef s arbtey fejeeti§fi §f 
eiaims 1144, 2141, and 244§ (ail pending eiaim§), afid §fdef ifiy ether relief as 
the Court deems just, proper, fair and equitable. 

Respectfully submitted, ^ 

November II, 2663 ^iM4i^^^J^ t A&M&M 

Miteheii Swaftz,- MS, SeS ; ll ; Appellant; pr@ se 

P:@:B§x81135 

WeiiesieyM§ ; MA0i4§i 



(6) ADDlNDUM 



Reqiiif effient met by Decision b§imd with This MK@S: 



(7) GERTiFlGATE OF SERViGE (Rule 25 (§)) 

Appellant agfdiis that hi has e@mpiiid vaitik Mi M (d): Afpeliall malted tw@ (!) 
copies af the above Repiy Bfief first class prepaid iQ AppSUgg's eoiiSsei,- Attorney 

Thsem Kfau§i 5 A§§§eitt§ §©M§? 5 %\%\ €ryst§i Ww, ?.-§* ta if #17, 



AppgilMt hereby ggriigs that this lypfy Bfigf (twgive §§pi§§ a§ 

has biin deposited With the United italis FSstai lifvicS h^ F!f§t €l§s§ Mai? 
postage prepaid; in a timely manner based on permission from AppeileS's 
counsel, in envelope addressed to 




(8) GERTiFiGATE- ©F MAlUNG 



To Wh@m it Dogs Ooneera! 



lQ\m% UJ, €§tift @f Apials fbf thi Fidirai €Ml 

7i7Madis§nM :| KW 

WasmgtdfijBC 10411" 



on the date Below 



Thank yoii: 
November ll ; 1661 




if 



NOTli Pureiiant @ Fed.- §if.- R= 47.-6 ; tfiis dliposHion 
is not eftafiie as present ft is a ptifiiie f§§§n&- THj§ 
dlsp^ffiorrwl appear in Sfiies puBfisfted p&mMhj: 

United StiiiS Court of Appeals fef the F§d§f§i Oifeutt 

02=1240 
(Sgriai n6 : @§/4§i,4§7) 



IN RE MiTGHELL- R\ SWARTZ- 



More GUEVENGER, gMUuggfe FRIEDMAN; Seniof-GMJua'aS; ana' PR§STj 
Gifaiit.judae : 

PlRGURiAM. 

Mftcneif Fl Swaftz appeals from trie decision of tfie United §tat€s Parent: ancl' 
Trademark Office fPT© 5 ) Board of Patent Appeals and Ihterfefenees (^aro^,- Appeal 
N6; 1998=2593; §fflfmirl§ trie ^miner's final rejection olelai'rns i'3 ; 14, 1 11, iMnd 14= 
S§ §f ippM§fi Serial N@: §§/46f } 4§7 fir i§§fc of §&&afflfcjf @f iMfy Ufi&f §1 U:§.-§: 
§ 101 and for iagk of enablement under II U&& § 11l| fi 1 We affirm tRe Board's 
decision; 1 



1 Trie loard also reversed trie Sxaminef's rejection §f elairns §4=38 of 
Swifts appli^en Under §§ U:§:§: § 1@§: TRS Wf§ does ffol §r§ss=app§ai irii§ 
portion of trie Board's dedsiori; 



• ' The question of-wHeffief a speeifirailGn provides an enabling dgaSsunS tinder 
§ 112, f Um Whether an application satisfies tfie uiify r^uiremeni of § 191 af§ 
Giosejy rsiatea. 8: . in k gwsfe Hi p s §g 862 ; 863,- §1 USPQId 1703, 1703 (Feci': §lf: 
2O0O) f Swafiz-H : in order fig Be enafeiing,- a patent speSfiratjen mtisl feaefi tfiSsg 
sKffied In tfi@ aft Row fig make and Us§ tfi§ ftifi seop© of the a'aimed invention without' 
Undue e^erimenlatte inmii§^emJn§:Jfc-§alQ§n&-in§ a 188 PM 1§9f, 1 371 
52USP§2d 1129 ; 1135 (Fed: Gir : 1§§§) (quoting Q^nf^^JJ.M&mMoM^L 
kg, ffi F,3d 1111, 1t§§, 41 UiP^d 1@§1, 1§§4 (F§d.- §if: 1 §§?)}: Undgf § 191, any 
patentable invention must be useful and, a^faingly'j the* siiBje6! m§8§r df tlte claim 
must be ©peraBie, IfiB^sjgonfeBLgin^ 1§6 F:3d 1§lo, Ills, 52 USP@id 1§2§ ; 
1034 (Fid, Oh 1999): As a PSiUft* jHfiS Saims ft? J§i§m §pp'i^@6 Mf§ meet-thti 
utility fequiFemem beSaiise thefam«ithef net: UseWor ineperati^; they' will' ai§§ faiftc 
meet the enablement re^ifiment See id:.- 52 U§F^£d §i 1 03441; sel-aisS §waffe-i: 
m F:3d at §€3 : 56 USPQ2d at i'704 CP the ejairns in an appM@n M to megt- ft§ 
iitiiity requirement bemuse the inventien i§ in6p§rafiv§ ; they alsS M lo meel the 
enablement requirement bemuse a person skilled In the aft eafinoi pfa^'e§ th§ 
inveniiGn; 5 ): A ciaim that FefUifes § means fef ae^mpiisfiifig an yfiat^i'nafei§ festiit Is 
neGessafiiy inoperative and wili earaequentiy Be Heiei invalid under efthef § 1§1 of 

1 112; Mfamin^ i ji. i J®m£&m l > m Fid §§t» §11, HQ Usp§ III, iii (Fed.- 

Off, 1§SS) S Ui% is a fi§§6§ft if fa€i, in^J^fjfisM- 111 F.-§d at 1§i§, 1§56, 
49 USP02d 1464 ; 1411 (F§d, Q\t, 1999) 5 wriiie I'aek §f §fiabiefn§n1 is i qu'gstiSn of law 
based on Uricierlylng factual inquiHes, See &atLKe^ef3^fe^:Jn^^ 
SeparHtiGn-Svs.Jnc. Iff fM - 11M« 1114, 4§ U§^§ii 1§?1, 1174 £F§d: §if: 1§§§)\ 
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i §n appeal; we review the iSiifs findlnp fi§f feel fief substantial e^'ene§: S|| jfijg 
GartsiSe; mf-M 1§05 ; 1315; 53 USPQ2cj 1 759 ; 1775 (Fed: §fc 2QGO): We review 
que^tiGn§ §f laWdeiiyQ: S§§ jn-fe-Wfiafet: §§§ FJ§ 1§§M§§f (F§&§if: 1993)'; 

l@fef§ tfi§ PTO can fejeei a patent application fisf iaek §f i/tfllty; H must fiaV§ 
reason to doubt tHe objeative frUffi of ffig staMrneng provided' in tji§ wftn de^en'ption: 
See in_fe-Brana, 51 FJei ill©,- ISli,- 34 U§P@|# ft§§, 1441 (Fed.- §fc 1§§i); §ng§ 
the TO furnishes evident aemSnstraflng tfiat gn§ of §ralnafy skill' in tfi§ felevanl arl 
would reasohabiy doubt the asserted utfrty @f the invention claimed in tti§ appiirati'Sn; 
howevef, the burden shifts to the appiieani to provide evfdine^ sMa'enl & S6nving§ 
su5h a skiiied individual 8f ft? invenWs asserted \M^ : SwaftzJ: 232 F:§d at 864\- 
56 USPQ2d at +704: As thi§ Gouft held In trureTBrana, ItF.-Sd at- 1566; §4 USP@id at 
1441, the PTO may estabifeh a feisOTie dotibt an invents ^s^e^S^ 
wnten descnptioh "suggests] arl inherently Uftbeii'evabie unaifMnl Sf inv'6iv§{s] 

irnplau§lfei§ §a@fiiifi§ grinaipies: 3 * 

in the instant ease ; the Board concluded thai the recoil evidenee Supported tfi@ 
examinees flndin§ that Mf: Swaftz's claims are directed © the §§§§mp't§Hni@n1 of in 
"Unattaihabie re§uW ue,, I resti that is not attained in a reproducible marine^ namely 
cold fusion, Reviewing the ref1§f§fi§§§ relied on by ft§ examiner in suppfi of its iaek of 
Lrtflrty determination; the Board determined that "there is §ui§Mai evidence of reeorci 
thai results in the area of 'cold fusion 5 were irreprodUGifcil is of the ffling date of this 
appiieation; and thai those sidlied in this aft would 'feasonabfy dgubf the asserted trbfriy 
and operabiiity of cold fusions 5 The |§afd fciffter roneluded that Mr.- Swaftz Had failed 
to demonstrate thai cold fiisiSn mm be repfoduelbiy carried out as of the finf date of 



* his appitcafion: Pursuant ® Swafi^s request for ree§n§ia§rafi§ni the Boarci 

reviewed its initial decision, subsequently o*eefining W moaffy trial aea§j6fi ; 

Qft appeal, Mf= §waftz arpes tHattfie i§ard'§ conclusion on tfi§ issii§ §f tiffitity 

was in error fir two reasofis: Fjfsis He asserts trial tfie B@af3 erred fey Dfninf its al%' 

analysis to th§ 3U§§S©n ©f ©sld fusion because His claimed inventier! p@ss§§§§§ tftfTrty 

outside this realm, As trie BoarxJ stated on Mr.- Sward's request lor refie^Rg^Rovreven 

Throughout His application; throughout the prose^ufe ant tfireugfraiil 
His briefs, appefiant Has maintained thai His invefrfion feiales to and 
embodies the concept ioTown as 3 eoid ftision.- s W§ Have scoured 
appeilanfs brief and His reply Brief and are Unable M tfierein any 
reference to tHe afprnent now raised By appeiianl in Hi§ request fef 
reeonsideratidn concerning Irfflity offier than s §g@ fusion: 5 

Becausi MP; Swaftz made no represefMtions that Hi's earned inVinfjon related & 
anytriirit @th§f than e§i§ fasiin In is wrlie^ae^gip^gn I#trWi|t5atfl ifiS gr^e^u^n 
of his appiigationi He may rWl now rnalce siiefi represenialions §if§pp§^ SggSwart-i.- 
mi fM it §f4f§l yiPOii §1 \m fMfi twirls Simpi ii show thai His ^ai'm§ ar§ 
directed to a process other than cold fusion musf M In His wrffJen description and 
throughout prosecution of His Application; Mn Swaftz eontinuaJiy represented His 
invention as relating W cold fusion^ Mn iwanWs seeend arfumSnl; tfiat tfie Board 
erroneousfy ignored several d§c1afati6ns ; exHibfe,- and references tfiat d@ffi@nM§d 
the UtiihV ^ His claimed irWerfc is equally Un^nvinclng." fh§ Board's decision 
reveals thai It Based its conclusions on a careful e^rni'nation of tfie §videne§ of f@§0$; 
including tfiose rererences thai Mi: Swartz now alleges it diregarded.- As tHe Boarci 
tad, Ihe Ust of references cited By appellant repfts e^en'menlai sfodi'es tfiat 
present results thai l§g indicati fi§ pfl§§fii§ @f [e§td fitfslan].- However, S 
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\ insufficient ® esSfillsH Utility and enaiiement wftfiin the meaning of tfi§ relevant 
s§gfiGfis Sf the" statute: 5 : / 

©n the issue of enablement; Mf: Swartz again argues that ; tfi§ Board errecl oy 
focusing" @n cold fusion and fgnoHng relevant derations; Sffi&fe; and references: 
Far th§ reasons stated afegV§ ; Hewevef ; ffiese assertions lack merit- Moreover,- as th§ 
Board Gorrecay coftcludedi Mn Swanks elairns failed to meet- § lot's i/tflity 
retirement As SUgfi, thes§ claims could fi§t Be enabled under" § Y\% f 1, and the" 
Boar^ thefefefe did Pi6t err wflefi it affiTned the eXami'nef § rejections gf Mr* Swaf&'s 
ippWon on this ground: 1 See Efocess jQnfe§L§giB:: 1§@ FJd at 1§58, 52 USP§2d 
at 16^4=35: Rnaiiy, §§ t§ the host of unsupported !§gai theories thai Mf: Swaf& 
advances in suppft if His @§if3rW§ Have ^nsidered thos§ argument and^d them 

•J 

entity 4inpefsyasiv§: -A^ftm&, tfie judgrnenlof the Board is affeied: 



i The loafd analyzed Mf. §Waf&s appiicatiofi in terms of Saint 1§,° wtiiefi jt 
feund to tie repre^ntative: On appeal Mf: Swaftz takes issue with this analysis',- 
arguing thai his claims do not stand of fail' with claim if; JBeeause Mf ? §wraf^s claims 
are ail directed to cold fusion; However* and Because the Board property concluded tiRat : 
Mf; Swaftz had Med to prove that cold fiisiifi could S@ conducted Ifi a f§pf@dygii§ 
fashion at trie time of trie appiic^on's ffling,- th§ o^'estiofL of claim i§ ; § repf§senMrV§ 
nature is irrelevant and we therefore do not discuss it further: 
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Commissioner for Patents 
P.O. Box 1450 
Alexandria VA 22313-1450 

December 5, 2011 

pro se APPLICANT'S PETITION TO THE COMMISSIONER 
PURSUANT TO 37 C.F.R. 1.181 

1. This Petition is made by the pro se Appellant pursuant to 37 C.F.R. 1.181 
to the Commissioner of Patents, and is made to invoke his immediate 
supervisory authority to expedite a correction to a wrongful situation involving a 
non-responsive "Letter" dated November 30, 2011 [Exhibit "A" attached, 
hereinafter "Letter" or "unrecorded decision"]. 

2. Pursuant to 37 C.F.R. 1.181, there is no fee. This Petition is reasonable 
based upon the reasons stated below, and the facts as discussed in the 
Declaration supporting this Petition. 



RESPONSE UNDER 37 CFR 1.116 
EXPEDITED PROCEDURE 
EXAMINING GROUP 3641 
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3. In the discussion below, reference is made to the Declaration of Dr. 
Mitchell Swartz (hereinafter called the "Swartz Declaration") dated December 5 3 
201 1, and to the Declarations of Ms. Gayle Verner (hereinafter called the 
"Verner Declaration"). In the discussion below, reference is also made to the 
Declaration of Dr. Mitchell Swartz (hereinafter called the "Swartz Declaration") 
dated April 6, 2011, and to the Declarations of Ms. Gayle Verner (hereinafter 
called the "Verner Declaration") and Dr. Brian Ahern. 

4. The U.S. Supreme Court has ruled that any pro se litigant is entitled to 
less stringent standards [U.S. Rep volume 404, pages 520-521 (1972)]. 

MR. KNIGHT'S "LETTER" 

5. On December 2, 2011, the Petitioner received a seven-page letter from, 
and signed by Mr. Anthony Knight, Director, Office of Petitions. Mr. Knight's 
letter includes a "background" section which is contrived by false, misleading, 
and incomplete statements. It begins with his fabricated, near-mythical, 
description of the submitted Petition. Thereafter, the contrived "analysis" and 
self-serving "conclusion" by Mr. Knight. 

There are several problems. First, said "Letter" consists of disingenuous, 
inaccurate, and incomplete statements made in a federal document which was 
also transmitted through the US mail, dated November 30, 201 1 . 

Second, the indelible record has been ignored. 

Third, the ruling law is ignored. 

Fourth, there is the appearance of impropriety. 

Fifth, this will be shown in palpable detail below. 



3 



BACKGROUND: TIME TABLE OF ABOVE-ENTITLED INVENTION ['970] 

6. In 1991, Applicant filed the original specification and claims of 
application Serial no. 07/ 760,970 [09/17/1991]. 

1991 - 09/17 Serial no. 07/ 760,970 The original specification and claims filed: 
09/17/1991 

1998 - 09/10/1998 Order of the Board of Patent Appeal for Examiner to Consider 
Declarations and other Matters (Ignored by Office) 

2000 - 12/28 Filing of Continuation: Serial no. 09/ 750,765 Filed: 12/28/00 

2000 - 1 1/08 Federal appellate court of Appeals decides Petitioner's case 

2000 - 12/08 Timely petition for rehearing submitted to federal appellate court of 
Appeals 

2001 -01/18 Filing of Pet. Cert, to the US Supreme Court (00-1 191) and Motion to 
Reconsider (no response by the USPTO; in the words of the clerk at SCOTUS this is 
the first time ever); Motion to Reconsider filed 

201 1 - 03/22 Appellant sent Notice of Abandonment on 07/760,970 by Examiner Jack 

W.Keith, Art Unit 3663. 
201 1 - 1 1/28/1 1 Appellant sent "Letter" by Mr. Knight. 

UNDISPUTED FACT: APPELLANT'S FEES WERE PAID (MGL 93A) 

7. Appellant (earlier as Applicant) paid the fees on '970 and 765 for both 
Patent Application and Board of Patent Appeal for services which have not been 
rendered or provided. The USPTO remains in violation of MGL 93 A. 
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UNDISPUTED FACT: MR. KNIGHT'S "LETTER" MISCHARACTERIZES 

THE PETITION 

8. The egregious "Letter" by Mr. Knight disingenuously states 

"This is a letter in response to the Petition to the Commissioner pursuant to 37 CFR 1.18 1, filed 
April 8, 2011, which is best characterized as a letter to the Director of the USPTO in light of the 
decision of the Court of Appeals for the Federal Circuit. ... Mr. Swartz filed the present "Petition 
to the Commissioner pursuant to 37 CFR LI 81, " to "invoke the supervisory authority to correct 
a wrongful situation involving a Notice of Abandonment. Mr. Swartz avers that on September 
10, 1998 an Order of the Board of Patent Appeals and Interferences directed the Examiner to 
consider Declarations and other matters, which the Examiner has ignored. .. Mr. Swartz also 
provides that he has never abandoned the present application. He asserts that the Notice is 
fraudulent, and that the statement (as to the abandonment of the application) is false, knowingly 
deceptive and self-serving. ... He requests relief from the statement that the application is 
abandoned after the Board Decision, and again requests recusal of the examiner and the Art 
Unit, and an internal investigation. " 

The "Letter" is inaccurate and does not reflect the facts. First, the 
substantive basis of the Petition and the submitted Declarations have been both 
ignored. The "Letter" fails to substantially address the actual issues in the 
submitted Petition to the Commissioner. As the Swartz states, 

"The "Letter" is not substantively responsive to the actual issues in my 
submitted Petition to the Commissioner." 

Second, these statements in the "Letter" are serious mischaracterizations, 
made with the appearance of impropriety, obstruction of justice, and possible 
misprision of felony. 

Third, said "Letter", signed by Mr. Anthony Knight, is completely 
improper. 
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UNDISPUTED FACT: Mr. Knight Falsely Claims '970 was Abandoned for 

Failure to Reply 

9. The egregious "Letter" by Mr. Knight falsely, and deceptively, states 

"The above-identified application became abandoned for failure to timely and properly reply to 
the final Office action, mailed September 2, 1993 wherein the Examiner rejected claims 25-48. 
The Office action set a three (3) month period for reply, and provided for extensions of time 
under 37 CFR 1.136(a) (the period for reply was restarted in an Office communication mailed 
September 8, 1993), Mr. Swartz, the applicant, filed replies to the Office action on November 5, 
1993 and December 3, 1993; however, the replies failed to place the application in condition for 
allowance. Applicant was so notified in Advisory Actions mailed November 23, 1993 and 
December 22, 1993 respectively. Accordingly, the application became abandoned on December 
4, 1993, for failing to file a complete and proper reply to the Office action. 

In fact, this statement in the "Letter" is completely untrue. First, the postal card, indicating 
receipt bv the USPTO [Exhibit "B"1 reveals a complete and proper reply that was ignored. 
The USPTO failed to document the submitted Exhibits {vide supra, vide infra). As the 
Swartz states, 

"The "Letter" contains statements which are not accurate. Despite what Mr. 
Knight purports, I filed a complete and proper reply to the final Office action 
mailed September 2, 1993. The date stamp of the USPTO confirms receipt. The 
substance of the reply was simply, substantively ignored. There was no 
abandonment." 

Second, there were several Exhibits rendered to correct false statements by the Examiner 
[Exhibit "C"]. The Applicant filed a complete and proper reply to the final Office action 
mailed September 2, 1993. The USPTO failed to record it. 

Therefore, statements by Mr. Knight in his "Letter" are false, and a violation 
of 18 U.S.C.§1001. They disagree with the actual record. Pursuant to 35 U.S.C. 
120, Applicant "filed before the patenting or abandonment of or termination of 
proceedings on the first application" and then Applicant filed for each 
"application similarly entitled to the benefit of the . filing date of the first 
application". Furthermore, each patent application contained "specific reference 
to the earlier filed application". Therefore, Applicant complied with 35 U.S.C. 
120. There was no abandonment. 



UNDISPUTED FACT: MR. KNIGHT IS DECEPTIVE - THE BOARD 

REVERSED THE EXAMINER ON 35U.S.C.§102 AND 35U.S.C.§103 
10. The "Letter" by Mr. Knight disingenuously states 
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"The Board issued a Decision on June 22, 1999, affirming the decision of the examiner. ... The 
Board affirmed the examiner on June 22, 1999, and applicant filed a Request for 
Reconsideration Or Modification Of Decision, which was denied in an Opinion mailed 
September 28, 1999." 

... "Said final Office action was affirmed by both the Board of Patent Appeals and Interferences 
and the United States Court of Appeals for the Federal Circuit. It is again noted that the statute 
directs that the application "shall" be regarded as abandoned, and where the directions of a 
statute are mandatory, strict compliance with the statutory terms is essential. 
As to applicant's request for recusal of the examiner and the Art Unit, as noted above, the 
application is abandoned by operation of law, and not by the mailing of a Notice of 
Abandonment. As such, applicant's assertions as to the impropriety of the actions of the 
Examiner in the mailing of the Notice of Abandonment are irrelevant given that the present 
application stands abandoned after a decision of the Court of Appeals for the Federal Circuit. " 

First, Mr. Knight is deliberately misleading ~ no matter how many times he 
repeats his incomplete falsehoods. The Board of Patent Appeals and 
Interferences, in Appeal No. 94-2920. regarding the specification and claims of 
a pplication serial number 07/760.970 ("the '970 application": A160-A189 in the 
Exhibits in federal appellate courts held FOR the Appellant, in its Decision, as 
the Board reversed the examiner's rejections of claims 25 through 48 pursuant to 
35U.S.C.S102 and 35U.S.C.§103. As the Swartz states, 

"The "Letter" contains statements which are not accurate. ... Despite what Mr. 

Knight purports, the Board reversed the Examiner's rejections of claims 25 

through 48 pursuant to 35U.S.C.§102 and 35U.S.C.§103." 

11. Second, ONLY because of false statements from the Office, and the 
removed submitted papers, the examiner's rejections of claims 25 through 48 
pursuant to 35U.S.C.§112 and 35LJ.S.C.§101 were affirmed. The USPTO 
purports that only conflict energy is useful. Clean, efficient energy is abhorrent 
to Mr. Knight, Dr. Palabrica and the Commissioner of Patents. With the US at 
War over energy, only conflict oil is, and has been, important to the USPTO and 
Mr. Knight, which(who) continues to obstruct justice for reasons not clear (but 
which hopefully the judiciary and Congress and investigatory bodies may 
someday deconvolve). 

Third,, a timely Single Request for Reconsideration , was submitted to the 
Board of Patent Appeals and Interferences on July 19, 1999. On September 28, 
1999, the Board denied said Request. In a timely manner. Appellant thereafter 
filed Notice of Appeal on October 14, 1999, in the UNITED STATES COURT 
OF APPEALS FOR THE FEDERAL CIRCUIT and appeals the final Decision 
constituting the rejection upheld by the Board of Patent Appeals and 
Interferences of all pending claims of the '970 application pursuant to 35 
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U.S. C. §112 and 35 U.S.C.§101. Jurisdiction in federal court was, and remains, 
appropriate in view of diversity of citizenship and Articles I, III, and VI, and the 
Fourth, Fifth, Sixth, Thirteenth and Fourteenth Amendments of the Constitution 
of the United States of America. Venue of this judicial district is appropriate in 
view of35U.S.C.§145, §146, and §306. ' 

UNDISPUTED FACT: MR. KNIGHT HAS MISCHARACTERIZED FEDERAL 

COURT 

12. The egregious "Letter" by Mr. Knight disingenuously states 

"Mr. Swartz appealed the decision of the Board to the United States Court of Appeals for the 
Federal Circuit The United States Court of Appeals for the Federal Circuit affirmed the 
judgment of the Board in an Opinion mailed November 8, 2000. " 

"The United States Court of Appeals for the Federal Circuit affirmed the judgment of the Board 
in an Opinion mailed November 8, 2000. A Notice of Abandonment was mailed on March 22, 
2011, noting as the reason for abandonment the decision by the Board of Patent Appeals and 
Interferences rendered September 28, 1999 and because the period for seeking court review of 
the decision has expired and there are no allowed claims, noting that the United States Court of 
Appeals for the Federal Circuit had affirmed the judgment of the Board. " 

In fact, this statement in the "Letter" is completely untrue. After the Board of Patent Appeals 
and Interference rendered its Decision, the case was brought by the Appellant to the federal 
appellate court in a timely fashion. The date on which the court of Appeals decided 
Petitioner's case [00-1 108] was November 8, 2000. A timely Petition for Rehearing was 
submitted and was thereafter denied by the court of Appeals on December 8, 2000. In its 
Decision regarding 00-1 108, on 1 1/8/00, the Court of Appeals affirmed the Board's decision 
and the federal court stated that 

"Mr. Swartz made no substantive arguments addressing the examiner's rejection. 
... Mr. Swartz presented no substantive arguments." [Decision 00-1107, 11/8/00] 

This was because the materials had been removed by the Office. This was 
exposed during a duces tecums; TheUSPTO was, and is in the present "Letter' 1 , 
rife with the appearance of impropriety. 

UNDISPUTED FACT: MR. KNIGHT COVERS UP '765 

13. The egregious "Letter" by Mr. Knight disingenuously states 

"On this appeal, Mr. Schwartz complains that the. Board "ignored" evidence that he submitted 
and disregarded his arguments, and he invites this Court to examine voluminous record material 
that he urges supports his position on the issue of utility. Such conclusory allegations in an 
appeal brief are quite insufficient to establish that the Board's decision on the issue of utility is 
not supported by substantial evidence or to establish that the Board's ultimate conclusion of a 
lack of enablement is incorrect as a matter of law. In Re Schwartz, 56 USPO 2d 1703, 1704 
(Fed. Cir. 2000). " ' 
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In fact, the above statement in the "Letter" is disingenous, with the 
appearance of impropriety, in several ways. First, '970 is linked to 765. On 
December 28, 2000, Appellant filed a Continuation of '970, entitled Serial no. 
09/ 750,765 [Filed: 12/28/00]. In 765, the Appeal Briefs contain the Evidence 
comprising the 'voluminous record material that (Appellant) urges supports his 
position on the issue of utility'. They also contain Evidence of corruption by 
those whom Mr. Knight is attempting to protect using his "Letter". 

14. Second, Mr. Knight continues obstruction of justice. The Applicant has 
presented evidence of heat and nuclear reaction products measured by 
professional scientists including himself and members of the US Navy. Both 
DIA and DTRA recognize the applicant AND his invention and find utility. In 
said Dec. 12, 2006, Defense Threat Reduction Agency Ft. Belvoir, Virginia, 
Report, the Advisory Board Findings and Recommendations say: 

"There is good evidence of excess heat and transmutation." 

Attention is directed to Page 21 which has a summary of Applicant's 
presentation. Mr. Knight knows, the Examiner knows, that the Board knows, 
and that the American people and Congress know that the Board and Examiner 
know, and have known. Said background sections supplement the responses so 
that the Examiner and Office can be on the same page as DTRA, DARPA, the 
US Navy, NASA and other US agencies that now take the Applicant's inventions 
and the fields in which they also work quite seriously. The notion presented by 
the Office has been that lattice related nuclear reactions do not exist, and that 
there is no nuclear chemistry in deuterated palladium alloys. However, that is 
not true. The literature shows the Office's belief is obstructively, vindictively, 
wrong. DTRA disagrees with the Office's notion and assessment. DARPA 
disagrees with the Office's notion and assessment. The US Navy disagrees with 
the Office's notion and assessment. NASA disagrees with the Office's notion and 
assessment. Thousands of scientists disagree with the Office's notion and 
assessment. The Declarations demonstrate the existence of lattice assisted 
nuclear reactions including the generation of heat. Nothing of substance or 
scientific foundation has been presented by the Office or other Art which rebuts 
the content of the above-entitled application OR the Declarations or the Amicus 
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Curiae Briefs of Straus, Chubb, Mallove, Fox, and Valone. Nor has the Office 
presented any argument of substance to support his incorrect, proven-wrong, 
notions with respect to any of the matters discussed therein 

UNDISPUTED FACT: APPEAL BRIEF SEQUESTRATION IS SERIOUS AND 

IMPORTANT 

15. Third, Mr. Knight begins a new count of misprision of felony. The 
"Letter" has the appearance of impropriety. The sequestered pro se Appeal Brief 
in 765 is relevant to the Board of Patent Appeals. It is not only a travesty that it 
has been withheld, but it is also relevant to other cases presently before the 
Board which directly affect and are directly affected by or have a bearing on the 
Board's decision in the pending appeal. 

The "Letter" has the appearance of impropriety. The reason the Appeal 
Briefs have been withheld by the Examiner(s) is that the USPTO was exposed 
having also removed Evidence from those file folders in cases which were 
before the Board of Patent Appeals (vide infra). . 

The "Letter" has the appearance of violations of MGL 93 A. The Office has 
for years continued to cash the Applicant's checks for patent application fees and 
then Appellant's (then Applicant's) checks for Appeals before the Board of 
Patent Appeals which have been denied to the pro se Applicant by sequestration 
of the pro se Appeal Briefs. 

The "Letter" has the appearance of obstruction of justice and systematic 
abuse. The Examiner Dr. Ricardo Palabrica has systematically attempted to 
throw out each of Applicant's (now Appellant's) applications, including the 
above-entitled application, using false statements and false abandonments. 

Since the Appeal Brief was filed, there has been a systematic delay to send 
this to the Board for years. This has the appearance of impropriety and may be 
perceived as an obstruction of justice and egregious lack of ethics. 

UNDISPUTED FACT: MPEP 1206 SUPPORTS THE APPELLANT 

16. MPEP 1206 states: 
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"An exception to the requirement that all the items specified in 37 CFR 1.192(c) 
be included in the brief is made if the application or reexamination proceeding is 
being prosecuted by the appellant pro se". 

The Appellant addressed the Compliance and other relevant issues both in 
the Swartz Declarations and in the other, too long-ignored responses and 
communications to the USPTO. For example, the Appellant addressed these 
issues in his (sequestered, "lost" or destroyed) missives entitled, Notice of 
Compliance [January 4, 2004], Motion for Sanctions [April 21, 2004], and 
Responses to the USPTO [April 21, 2004 and May 26, 2004]. 

The pro se Appellant has also filed an unaddressed Motion for Sanctions 
supported by unrebutted Declarations. The Examiner Dr. Ricardo Palabrica has 
systematically ignored timely submitted responses. In addition, he has 
systematically ignored timely submitted Declarations and other Exhibits (some 
of which on information and belief have been "missing" from the file folder). 

UNDISPUTED FACT: MR. KNIGHT HAS MISCHARACTERIZED NATURE 

OF PETITIONS 

17. Mr. Knight has erred by ignoring the nature of Applicant's Petitions 
which involved the Office's lack of good-faith execution of MPEP 707.07(j) and 
MPEP 706.03(d) following a ■, duly-served : request. The Office ignored 
1.192c(6)(v): The Office failed good-faith execution of MPEP 707.07Q) and 
MPEP 706.03(d) following duly-served requests for entry of. such suggestions. 
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UNDISPUTED FACT: IN '970 THE OFFICE REMOVED AND MISLABELED 

EVIDENCE 

18. The egregious "Letter" by Mr. Knight disingenuously states 

"Mr. Swartz argues that there was evidence withheld from the Board and Court. Specifically, Mr. 
Swartz avers that the Office's docket given to the Board was inaccurate, and that as many as six 
(6) pleadings of, or communications by, the Office were not sent to Appellant, and thirty seven 
(37) of Appellant's pleadings and Declarations were not recorded, and as many as seven (?) of 
the Office's entries were out of order. "Petition" at para. 7-8. As noted supra, the petition was 
dismissed in a decision mailed October 30, 1996. Mr. Swartz provides that no explanation was 
given for these irregularities, and that " [t] hey refuse to allow the case to mature to the Board of 
Patent Appeal [s]." "Petition" at para. 10." 

Once again, the statements in the "Letter" are simply not true. What was 
revealed was that in the above-entitled application, to wit: '970, previously 
before Board of Patent Appeals and the US federal court, the Office's "docket" 
was inaccurate in several ways [e.g. Exhibit "E"]. The Office was (and had been) 
disingenuous about Evidence. When a duces tecums was delivered to the 
USPTO's counsel in the federal appellate court, it was revealed that some of the 
Declarations were egregiously hidden from the Board. The awareness that 
Evidence was removed only finally appeared in the federal appellate court. 
Incredibly, despite the Board's Order, some of the Declarations were egregiously 
hidden from the Board and the federal court. 

The findings of corruption in the Office revealed by said duces tecums on 
subpoena are serious (as is the present false statement by Mr. Keith) because 
Evidentiary materials in a federal court case were systematically withheld, 
and/or removed. 

The exposure of corrupt behavior by the Office included that the Office had 
failed to log in or consider all the relevant submitted Declarations - despite a 
previously ignored Remand by the Board to do just that. 

19. THEREFORE: Attention of the Court and Congress and investigative 
authorities is directed to the fact that Mr. Knight actually uses a Petition from 
1996 to attempt to impute Evidence which appeared in the federal court after the 
turn of the next century. This is quite audacious. Said Evidence revealed in 
federal appellate court the following: 

It was revealed ONLY AFTER the Board's Decision (In re Swartz) that the 
Office's "docket" was not timely recorded by the Office. 
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It was revealed ONLY AFTER the Board's Decision (In re Swartz) that not 
all the pleadings and Declarations and Evidence submitted by the Appellant 
(then Applicant) were actually logged into the record. The Applicant undertook 
the full burden coming forward with Evidence as required [In re Oetiker, 977 
F.2d at 1445, 24 USPQ2d at 1444]. Significant, detailed, precise, specific, 
substantive arguments and Evidence of record were submitted by the Applicant 
to show that the Examiner was incorrect, and to support that the invention does 
operate as indicated by Applicant. At the US Patent Office, the submitted 
Evidence was removed/ignored/or destroyed (as it has been, over and over, vide 
supra, vide infra, by the Office) and the invention was misdescribed (as it has 
been over and over by the Office). 

It was revealed ONLY AFTER the Board's Decision (In re Swartz) that as 
many as six (6) pleadings of, or communications by, the Office were not sent to 
the Appellant. 

It was revealed ONLY AFTER the Board's Decision (In re Swartz) that 
thirty seven (37) of Appellant's pleadings and Declarations were not recorded. 

It was revealed ONLY AFTER the Board's Decision (In re Swartz) that 
seven (7) of the Office's entries were put of order, indicating that the purported 
"Docket" was not made contemporaneously. 

It was revealed ONLY AFTER the Board's Decision (In re Swartz) that 
pleadings and Declarations were "misplaced", but really "deliberately misfiled" 
by not recording them. 

It was revealed ONLY AFTER the Board's Decision (In re Swartz) that 
some Declarations were incorrectly listed as "letters", and nearly a score of 
pleadings listed out-of-order temporally [and even later labeled with 
half-"l/2"-numbers], these pleadings and several Declarations all reached the 
Office as proven by the stamp of the US Patent Office. The Declarations entered 
late were given "half ' numbers to fit them in. 
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UNDISPUTED FACT: IN "937, THE OFFICE ALSO REMOVED AND 

MISLABELED EVIDENCE 

20. In other applications of the Applicant, someone from the USPTO also 
removed other Evidentiary documents. In its Decision regarding 00-1107, on 
11/8/00, the Court of Appeals affirmed the Board's decision for putative lack of 
enablement under 35 U.S.C. § 1 12, f 1, and indefmiteness under 35 U.S.C. §1 12, 
1J2 saying that the Applicant has failed to respond. The federal court stated that 
"Mr. (sic) Swartz made no substantive arguments addressing the examiner's 
rejection. ... Mr. (sic) Swartz presented no substantive arguments." [Decision 
00-1107, 11/8/00]. The Declarations and peer-reviewed papers, as with '457, 
were egregiously removed surrepticiously by the Office. Despite the fact that 
the Applicant provided substantive rebuttal evidence [In re Marzocchi] including 
Declarations by those skilled-in-the-art, supported by peer-reviewed published 
papers, the Office removed the Evidence. 

The Office continued to be disingenuous until the moment in US federal 
appellate court that it was revealed that not all the pleadings and Declarations 
were logged into the record. Some of the Declarations were egregiously hidden 
from the Board and the federal court. They were "misplaced" by not recording 
them. What was exposed was that some Declarations were incorrectly listed as 
"letters", and nearly a score of pleadings listed out-of-order temporally [and 
even later labeled with half-"l/2"-numbers], these pleadings and several 
Declarations all reached the Office as proven by the stamp of the US Patent 
Office. The Declarations entered late were given "half ' numbers to backtrack 
and make them fit them in. 

As a result, there was a Petition for Certiorari to the Supreme Court of the 
United States (00-1191) and a Request for Consideration [Exhibit "D"]. What 
was exposed, resulting in the Request for Consideration and the Petition for 
Certiorari to the Supreme Court of the United States (00-1191) was that the 
Office had failed to log in or consider all the relevant submitted Declarations - 
despite a previously ignored Remand by the Board to do just that. So, following 
the revelations that someone in the Office had 'doctored' federal documents, the 
US Patent Office defaulted (ie. failed to answer). The Office failed to Respond 
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in the Supreme Court (twice): According to the clerk at the US Supreme Court, 
this was the first time in history they had ever defaulted. 

"FATETUR FACINUS QUI JUDICIUM FUGIT." 



UNDISPUTED FACT: MR. KNIGHT HAS IGNORED "MISPLACED" 

EXHD3ITS 

21. Mr. Knight has erred by Taking Lightly Missing Papers and Exhibits 
(A109-A117) because they are relevant, important, and the amount of evidence 
required for proof of utility depends on the facts of each individual case [In re 
Gazave, 54 CCPA 1524, 379 F.2d 973, 154 USPQ 92 (1967); In re Chilowsky, 
43 CCPA 775, 229 F.2d 457, 108 USPQ 321 (1956); In Re JOLLES, 
U.S.C.P.A., 1980, 628 F.2d 1322, 206 USPQ 885]. Applicant has provided the 
Office (and Board) with sterling references consisting of scores of articles 
(A109) taken from peer-reviewed and other scientific and educational journals, 
all in rebuttal to the Office's misstatements. These were properly listed, with 
appropriate Petition pursuant to 37 CFR 1.97(d)(l)(ii), and certificate pursuant 
to 37 CFR 1.97(d)(1)(e). 

The latter tapes were supplied on or about April 22, 1994 (and in each of, the 
other pending applications before the Board), and received [confer the middle of 
Exhibit 1] but have 

As an example of additional misplaced exhibits, Applicant provided three 
(3) videos; documentaries made by reputable production groups — the Canadian 
Broadcasting Company [CBC (1993), CBC (1994)] and the British Broadcasting 
Company ["Horizons", BBC (.1994)]. The latter tapes were supplied on or about 
April 24, 1994 and not considered by the Board precisely because the Office's 
witnesses, referred to continually in the Decision on reference to FP, each make 
a poor showing therein. Similarly, Applicant provided Swartz, M., 1996, 
Journal of New Energy, 3, 68-80 (1996) disputing the Board's unreasonable 
opinion that an electrode cannot be made to have a vibrations as taught in the 
original specification and claims. The tapes and the Declarations have been lost, 
ignored, and listed as "letters" (A 1 -A 1 1). 
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UNDISPUTED FACT: THE BOARD FOUND THE OFFICE LACKING 

(REMANDS) 

22. The egregious "Letter" by Mr. Knight partially correctly states* 

"On October 13, 1995, The Board remanded the application file to the Examiner to consider the 
Petition to the Commissioner under 37 CFR 1. 181 filed January 7, 1994] and the Declaration of ' 
Isador Straus, IDS, and the Reply Brief Declaration of Dr. Mitchell Schwartz filed with the 
Reply Brief on April 28, 1994. The Petition to the Commissioner under 37 CFR LI 81, filed 
January 7, 1994, was dismissed in a decision mailed November 14, 19952, and the Examiner 
mailed an Office communication on November 15, 1995, addressing the Declaration of Isador 
Straus, IDS, and a Reply Brief Declaration of Dr. Mitchell Schwartz. Mr. Swartz filed a second 
Petition to the Commissioner Pursuant to 37 CFR 1.181 on March 4, 1996, which was dismissed 
in a decision mailed April 2, 1996. " 

"On March 5, 1997 the Board again remanded the application to the Examiner and noted that 
there was no record of any response to Mr. Swartz* s third Petition to the 
Commissioner Pursuant to 37 CFR 1 .181, filed April 30, 1996 " 

"On September 18, 1998, the Board remanded the application to the Examiner to, inter alia, 
specifically enumerate which of Applicant's filings and/or references had been considered. The 
Examiner mailed an Office communication in response to the Board's remand on October 7, 
1998. * ' • • 

"As to Mr. Swartz's assertion that on.September 10, 1998 an Order of the Board of Patent 
Appeals and Interferences directed the Examiner to consider Declarations and other matters, 
which the Examiner has ignored, Office records confirm that on September 18, 1998, the Board 
remanded the application to the Examiner to, inter alia, specifically enumerate which of 
applicant's filings and/or references had been considered The Examiner mailed an Office 
communication in response to the Board's remand on October 7, 1998. " 

As Mr. Knight admit, and the record documents, the Board did find the 
Office lacking. The Office did not respond substantively, instead removing 
submitted documents (as discovered in federal appellate court), and then being 
disingenuous to the Judges on the Board of Patent Appeals. 

However, the implications of the above statements in the "Letter" are 
seriously misleading. The Office NEVER addressed the Declarations 
substantively and precisely. In fact, it would later be exposed (in federal 
appellate court) that other declarations and submitted documents were never 
even recorded. The first Examiner (Mr. Wasil) admitted the papers were 
removed from the file folder. 

On Sept. 10, 1998 An Order of the Board of Patent Appeal directed the 
Examiner to Consider Declarations and other matters. Attention is directed to 
the fact that the Examiner is STILL in contempt of the Appeal Board. The, so 
far still-ignored, Remand and Order explicitly stated, 

"Further, the examiner should explain why these 'filings' and 'references' are 
inadequate in evidentiary weight, to overcome the. evidence proffered by the 
examiner," 
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23. The Board has remanded the case AT LEAST three times back to the 
Office (1/22/1997, 3/12/1997, and 9/16/1998), twice, directing the Examiner to 
answer the Declarations (eg. A81). Attention is directed to the fact that the 
Board had the authority to Order the Office to substantively respond pursuant to 
MPEP§1211. 

24. Said Remand Order from the Board on October 13, 1995 remains 
ignored in substance. The Declarations must be answered in specificity about 
operability and utility, but have not been. The Decision of June, 22, 1999 simply 
ignores the entire matter, failing to cite that there has been no substantive 
response from the Office about the Declarations. The Decision ignores the 
Board's previous order and remands for the Examiner to answer the Declarations 
[10/13/95]. Despite said order for a substantive answer from the Examiner to the 
Declarants' comments about operability and utility. ~ have been retroactively 
nunc pro tunc ignored by the Board. The Declarations discuss a monitored 
vibrating electrode, its operability, utility, and the verified operation of the 
present invention. These were the Applicant's response to the examiner (and 
now the Board). The Office has not responded with specificity. The Remand 
Order from the Board has . been substantively ignored. The Decision simply 
ignores the Declarations., The Decision is flawed because it is noncompliant, 
ignores the Board's two previous remand orders, and does not answer the 
Declarations submitted by Applicant about the present invention's operability 
and utility. The Decision fails to cite the Board's previous Orders and the most 
relevant Declarations. Thus, the Decision is flawed because it is noncompliant 
with the Office's own rules, Federal law, and the Board's previous Orders. 
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UNDISPUTED FACT: THE IGNORED DECLARANTS HAVE FOUND THE 

OFFICE LACKING (PETITIONS) 

25. The egregious "Letter" by Mr. Knight correctly states: 

"The decision dismissed the petition as moot in view of Applicant's timely-filed reply to the 
Advisory Action(s). The petition requested (1) the Office enforce the October 13, 1995 Order of 
the Board remanding the application to the Examiner (dismissed as moot as the Examiner 
complied with the Order); (2) the Office enforce the MPEP 7 06.07 Q), which requires an 
examiner during the examination of a pro se case, when it becomes apparent that there is 
patentable subject matter disclosed in the application, to draft one or more claims (dismissed 
because it had not become apparent that patentable subject matter had been disclosed), and 
706.03(d) , which relates to rejections based, upon 35 U.S.C §112 second paragraph (dismissed 
as moot because rejections based thereon are no longer applicable), and (3) the Office reverse a 
series of decisions not specifically addressed in the petition (dismissed in that no specific 
decisions had been addressed). 

"Mr. Swartz filed a third Petition to the Commissioner Pursuant to 37 CFR 1.181 on April 30, 
1996, which was treated as a petition requesting that Examining Group 2200 be recused from 
the above-identified application. The petition was dismissed in a decision mailed October 30, 
1996. 

Mr. Swartz filed a fourth Petition to the Commissioner Pursuant to 37 CFR 1.181 to "Avoid the 
Appearance of Impropriety," which was again treated as a petition requesting that Examining 
Group 2200 be recused from the above-identified application, and which was dismissed in a 
decision mailed January 30, 1997. 

"Mr. Swartz filed a fifth Petition to the Commissioner Pursuant to 37 CFR 1.181 for a "Finding 
of Facts and Implementation of the Board's Previous Orders, " on February 11, 1997, 
and a sixth Petition to the Commissioner Pursuant to 37 CFR 1.181 for a "Finding of Facts and 
Implementation of the Board's Previous Orders, " on February 24, 1997. 

The Petitioner (supported by Declarants whose Declarations have been 
ignored), like the Board of Patent/ Appeals, has also found the Office lacking. 
One of the complaints has been that the Office did not respond substantively, 
instead continuing to remove submitted documents, continuing to be 
disingenuous, continuing to be deceptive as in Mr. Knight's "Letter" (vide supra, 
vide infra). 

UNDISPUTED FACT: MR. KNIGHT UNENCUMBERED BY ACCURACY OR 

COMPLIANCE 

26. In said "Letter", signed by Mr. Anthony Knight, no mention is made of 
Mr. Knight's title. Is he an Attorney at Law? This is, and will be, relevant 
because Mr. Knight appears not to be encumbered by accuracy, compliance with 
the law, or integrity in the way he has handled this matter. : _ 

The first example is proven by. the many disingenuous statements by Mr. 
Knight which will be documented in detail, below. In Mr. Knight's 
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non-responsive,"Letter", containing untrue and self-serving statements, the 
following example resonates through: a complete failure to substantially address 
the actual issues in the submitted Petition to the Commissioner— which was 
about Mr. Knight. Despite Mr. Knight's false description of the Petition, the 
Petitioner, on April 6, 2011, respectfully -and reasonably {vide infra)-- 
requested relief from' Mr. Jack Keith's false statement made on federal 
documents sent through the US mail, apparently to discriminate and obstruct 
justice. One of Mr. Knight's falsehoods purports that the above-entitled 
application file was abandoned when it never was. 

A second was that the Petitioner requested a recusal of Mr. Jack Keith and 
his Group Art. The reasons included that the latter has displayed an extreme, 
systematic abuse of Applicant under color of law without even an iota of 
accountability. This systematic improper action by him and his Group Art have 
resulted in a growing, indelible appearance of impropriety and more, which led 
to said Petition for an internal investigation due to said appearances of 
impropriety and obvious obstruction of justice. 

27. The second example is proven by Mr. Knight's utter failure to even 
honestly report the complete contents of the docket of the above entitled case. 
This is coupled with Mr. Knight's failure to honestly report the fact that there 
has been a Continuation of the above entitled case, which arose from the 
above-entitled action; i.e. that this invention has NEVER BEEN 
ABANDONED. The above entitled invention, '970, now '765, is presently a 
continuation in the U.S. Patent Office. '765 is mentioned in the Petition, and it is 
relevant. Yet, this is not mentioned in the "Letter". As discussed previously, the 
false statements which have been made (and attempted to be covered up by the 
"Letter") by Mr. Knight were made to negatively effect case '765. 
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Attention of the Court, Congress and investigators is made to one important 
fact. What is the relevance of 765 that it is not even mentioned? In case 765, 
which is a Continuation of the above entitled action, the Appellant's pro se 
Appeal Brief is presently being withheld (corruptly, and with actions 
additionally consistent with further obstruction of justice and misprision of 
felony) because therein are described improper, felonious actions ... by none 
other than Mr. Knight and his agents. As such, there is one interpretation, one 
hypothesis that must be tested by deposition and duces tecums. The "Letter" 
flagrantly, egregiously attempts to obstruct justice. This is an affront to 
American juris prudence. 

28. The third example is proven by Mr. Knight's impetuousity, and 
willingness to be neither partial, nor completely, truthful. It is a proven fact (vide 
infra) that Mr. Knight's "Letter" contains further false statements. Therefore, 
there is indelible impropriety, as Mr. Knight actually rules on himself on a 
Petition which was sent to the Commissioner of Patents. This is further 
corroborated because said "Letter", sighed by Mr. Anthony Knight, was 
contrived to cover up HIS own obstruction of justice, HIS own false statements 
made on federal documents. 

It is apparent that, to avoid accountability, Mr. Knight, buoyed only by false 
statements, misstatements, and disingenuities, on a federal document. 

UNDISPUTED FACT: MR. KNIGHT IS UNCONCERNED REGARDING 
IMPROPERLY REMOVED/MISLABELED EVIDENCE 

29. Second, it is obvious that the USPTO has no (zero) accountability when 
Mr. Knight writes "Mr. Swartz provides that no explanation was given for these 
irregularities". An Exhibit was given with the Petition and is included here 
(Exhibit "F"). It is not for the Petitioner to explain the "irregularities". The 
corrupted USPTO docket is the responsibility of the USPTO. It is incumbent 
upon the USPTO, the Commissioner of Trademarks and Patents, to tell the truth. 

It is for Mr. Knight to say when he, first was aware of this. Accountability is 
required by ... Mr Knight (since. he intercepted. a Petition to the Commissioner 



before said Individual, as an Officer and Individual, was named as a Defendant 
in a civil court case). Instead of accountability or sincerity or compliance with 
the Law, Mr. Knight's "Letter" is odious as it condones egregious irregularities, 
by the Office, in its entries out-of-order temporally, indicating that the purported 
"Docket" was not made contemporaneously ---' arid in defiance of the date 
stamps of several returned postal cards — '- arid, more importantly, in violation of 
18U.S.C. 2071. 

UNDISPUTED FACT: MR. KNIGHT ATTEMPTS TO COVERUP 
REMOVED/MISLABELED EVIDENCE USING NON-CAUSAL ARGUMENT 
30. Third, Mr Knight knows better, especially since he represents the 
government. It is improper, with a typhoon of impropriety for Mr. Knight to 
attempt to use so-called-fabricated-"evidence" crafted from several years before 
the serendipitous discovery of the actual matter under discussion: to wit, the 
Office's wrongdoing. NOTA BENE: There WAS wrongdoing by someone in the 
USPTO. The Office had failed to log in or consider all the relevant submitted 
Declarations - despite a previous ignored Remand by the Board to do just that. 
Then, having be "caught" by said exposure, the Office failed to Respond in the 
Supreme Court (twice) 

Mr. Knight's contrived "Letter" shows no. accountability, but in its stead 
substitutes utter disingenuity and systematic misstatements. Furthermore, said 
contrived letter has been sent through the US mail to obstruct justice under color 
of law. 



21 



UNDISPUTED FACT: MR. KNIGHT ATTEMPTS TO COVERUP 
REMOVED/MISLABELED EVIDENCE BEFORE SCOTUS 

31. The egregious "Letter" by Mr. Knight disingenuously states 

"Further to this, Mr. Swartz was presented with the opportunity to raise these issues with the 
United States Court of Appeals for the Federal Circuit. The United States Court of Appeals for 
the Federal Circuit affirmed the examiner and the Board in an Opinion mailed November 8, 
2000. Furthermore, the Court of Appeals for the Federal Circuit addressed this very same issue 

in the opinion Mr. Swartz now, more than ten (10) years after the Board affirmed the 

examiner's rejections, and thereafter denied applicant's request for a rehearing on the matter, 
attempts to litigate matters appropriately addressed by the Board, by way of the present 
petition. " 

These statement in the "Letter" are disingenuous. First, wrongdoings on the 
part of the USPTO were ONLY discovered, and then entered into the record, in 
the federal appellate court. 

Second, on January, 18, 2001, Appellant filed a Petition for Certiorari (*) to 

the Supreme Court of the United States (00-11.91). (*) - under violations of 

United States Constitution [Article I, Section 8, Clause 8, Article III, Article IV, 

and the Fifth and Fourteenth Amendments. In addition, Appellant filed a 

Request for Consideration. Said Petition for Certiorari was made regarding the 

then recent-discoveries of misconduct, mislabeling of submitted Evidence at the 

USPTO. The Office did not respond to coverup the egregious behavior of the 

USPTO. As the Swartz states, 

"The "Letter" contains statements which are not accurate. ... Despite what Mr. 
Knight purports, I filed in federal appellate court in a timely fashion [00-1108] on 
November 8, 2000. The US Patent Office was found to have a corrupted docket on 
subpoena. Therefore, on January, 18, 2001, I filed a Petition for Certiorari (*) to 
the Supreme Court of the United States (00-1191). The US Patent Office 
defaulted." 

UNDISPUTED FACT: MR. KNIGHT ATTEMPTS TO OBSTRUCT JUSTICE 

32. The "Letter" by Mr. Knight disingenuously states 

"Proceedings in the present application were properly terminated, and the application is 
properly held abandoned. No further consideration will be given to this matter as it relates to the 
abandonment of this case. : . • ■• ■ 

The case was NOT abandoned since it was the USPTO who failed to 
respond [Exhibit "C".l. , .' . .' '] ''. '. '"'[.'. ' 
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NOTA BENE: The USPTO (Mr. Knight, again??) did refuse to respond to 
the Appellant's Petition for Certiorari (00-1 191). Said the Clerk to SCOTUS: It 
was the USPTO's first time in history to have" defaulted; • 

Consideration must be made by serious, impartial investigatory bodies as to 
the reason why the USPTO defaulted. It is probably because it became clear 
that the Office had failed to log in all the relevant submitted Declarations. 

NOTA BENE: According to the clerk at the US Supreme Court at that 
time, this event of default was "the first time in history the USPTO (had) ever 
(so) defaulted". The implication is: "Fatetur /acinus qui judicium fugit." 

Therefore, third, by misreporting in his "Letter", Mr. Knight has now made 
false and/or incomplete statements on a federal document to obstruct justice. 
This is misprision of felony. The USPTO is now represented, by his choice of 
intercepting a Petition to the Commissioner and calling it a "Letter". Going 
forward, and back to the time of his knowledge of this matter, Mr. Knight now 
admits that he has responsibility both as an Officer and as an individual. 

UNDISPUTED FACT: MR. KNIGHT ATTEMPTS TO PREVENT JUSTICE 

33. The egregious "Letter" by Mr. Knight disingenuously states 

"As to Mr. Swartz's argument that there was evidence withheld from the Board and Court, and 
his request for recusal of the examiner and the Art Unit, the present petition is not the proper 
forum to address allegations of withheld evidence. Applicant was provided several opportunities 
to raise this issue during prosecution of the application, and during the appeal process. For Mr. 
Swartz to assert that there was evidence withheld from the Board and Court, more than ten (10) 
years after the United States Court of Appeals for the Federal Circuit affirmed the examiner and 
the Board, when he was before both the Board and the Court and could have raised these 
.issues, is without merit since both the Board and the Court have heard Mr. Swartz on this 
issue." ' ■ ' • " ■' . ' • 

These statements in the self-serving "Letter" reek with indelible, 
self-serving obstruction of justice. Applicant (Appellant, Petitioner) has NEVER 
been provided any forum or venue to raise this issue during prosecution of the 
application, and during the appeal process because the irregularities BY THE 
USPTO were ONLY discovered in federal appellate court. It is ironic (at best), 
with elements of obstruction of justice and disingenuousness by Mr. Knight 
because in 765, the Appeal Brief of a pro se Appellant has been withheld. 
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UNDISPUTED FACT: MR. KNIGHT'S AGENDA UNCLEAR 

34. On information and belief, Mr. Knight and his agents are presently 
withholding that Appeal Brief from the court, and have fabricated the present 
odious "Letter", which is hon responsive to the submitted Petitions, in part to 
satisfy an unclear agenda on the part of the USPTO in an effort to discriminate 
and hurt the Petitioner, and the American people because the invention involves 
clean energy rather than conflict oil. 

UNDISPUTED FACT: MR. KNIGHT AVOIDS PAPER TRAIL 

35. On information and belief, Mr. Knight conveniently mislabeled the 
Decision as a "Letter" for two reasons. 

First, so that he can give himself an excuse to record it, albeit, inaccurately 
— or not record it at all, as has been the behavior at the USPTQ for one Group 
Art (in fact, what this is partially about in the first place). 

Second, so that Mr. Knight can avoid a paper trail by relabeling a legal 
document involving corruption at the USPTO as "Letter". 

UNDISPUTED FACT: SYSTEMATIC APPEARANCE OF IMPROPRIETY 

36. Mr. Knight's "Letter" is deliberately attempting to change the accuracy 
of federal documents to protect himself (and possibly others). Mr. Keith's 
fabrication is another salient part of an effort to obtruct justice. These appear to 
be a small group at the USPTO, ruling on themselves, at variance with the rules, 
in defiance of all Law, ignoring the stamps of the US Patent Office mail Dept, 
and the wisdom of Congress and SCQTUS, as the few in the Office wage 'war" 
against the American people and the directive of every single US President since 
1989. 
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UNDISPUTED FACT: CAPRICIOUS "LETTER" BY MR. KNIGHT 

37. The egregious, fraudulent "Letter" is built upon knowingly false 
statements. As such it is an unethical, illegal, improper, "decision" which is 
arbitrary, selective, capricious, and is discriminatory with obvious civil right 
violations under color of law [U. S. v. Price, 86 S. Ct. 1152, 1157; 5Th 
Amendment and 14th Amendment; also "equal protection" clauses in Frontiero 
v. Richardson, 93 S.Ct. 1736, 411 U.S. 677; Weiss v. Weiss, 436 N.Y.S. 2d. 
862, 52 N.Y. 2d. 170 (1981)], with serious implications [Gass v. Lopez, 95 S. 
Ct 729; Wood v. Strickland, 95 S Ct 9S2: U.S. v. Price, 86 S Ct 1152, 1157, 
Footnote 7; Griffin v. Breckenridge, 91 S Ct 179D; Gamez v. Toledo, 42 U.S.C. 
§1983, and Bivens v. Six Unknown Named Agents of Fed. Bureau of 
Narcotics]. 

By contrast, the Appellant notes that the U.S. Supreme Court has ruled that 
any pro se litigant is entitled to less stringent standards [U.S. Rep volume 404, 
pages 520-521 (72)]. 

UNDISPUTED FACT: APPEARANCE OF IMPROPRIETY IN THE 

"LETTER" 

38. The Office's actions and ■; behavior, and the; contrived "Letter", do not 
comport with any notion of fair play or justice. Many of these statements <by the 
Examiner are not true. The Examiner and his supervisor, and Mr. Knight, know 
this. 

DTRA disagrees with the Examiner. DARPA disagrees with the Examiner. 
The US Navy disagrees disagrees with the Examiner. Thousands of , scientists 
disagree disagree with the Examiner. The Examiner and his supervisor know 
this. The literature supports the "existence" of the "cold fusion" effect(s). The 
Examiner and his supervisor know this, and this is defined as 'obstruction of 
justice', 'discrimination', and 'misprision of felony'; . 

The Office's action are improper and void of compliance with the 
preexisting standards for review for patentability with respect to resolving 
operability by the Office. By ignoring standards of patentability, the decision is 
arbitrary, selective, and capricious and encourage discrimination and civil rights 
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violations under color of law [U. S. v. Price, 86 S: Ct. 1 152, 1157] including due 
process and Equal protection under the law[5Th Amendment and 14th 
Amendment] and other "equal protection" clauses [Frontiero v. Richardson, 93 
S.Ct. 1736, 41 1 U.S. 677; Weiss v. Weiss, 436 N.Y.S. 2d. 862, 52 N.Y. 2d. 170 
(1981)], with serious possible implications [Gass v. Lopez^ 95 S. Ct 729; Wood 
v. Strickland, 95 S Ct 9S2: U.S. v. Price, 86 S Ct 1 152, 1 157, Footnote 7; Griffin 
v. Breckenridge, 91 S Ct 179D; Gamez v. Toledo, 42 U.S.C. §1983, and Bivens 
v. Six Unknown Named Agents of Fed. Bureau of Narcotics]. 

By systematic failure to use a uniform standard of review for patentability, 
by ignoring Declarants, and by ignoring its own rules for patentability, the 
Office has denied due process and thereby Equal protection under the law 
[United States v. Nixon, 4 1 8 U.S. 683 ( 1 974)] . 

UNDISPUTED FACT: VIOLATION OF 18 U.S.C.§1001 

39. The statements by Mr. Knight in his "Letter" are false, and is a violation 
of 1 8 U.S.C. § 1 00 1 . They disagree with the actual record. 

UNDISPUTED FACT: MR. KNIGHT HAS VIOLATED 18U.S.C. 2071 

40. Mr. Knight has erred by ignoring Missing Documents that the Office 
had received [18 U.S.C. 2071], several ways. ,. .. . ...... . 

The : Office records (A1^V7; Exhibits before SCOTUS where the, USPTO 
defaulted), and the analysis of said records (A8-A 11), reveals the Office's 
records are unreadable, chaotic, and inaccurate; and have been unfair with the 
Appellant. 

As many as thirty seven (37) of Appellant's pleadings and Declarations 
were not recorded. The Board has confirmed this in a remand (A82). 

As many as six (6) pleadings of, or communications by, the Office were not 
sent to the Appellant. The analysis reveals that, curiously, seven (7) of the 
Office's entries are put of order temporally, indicating that the purported 
"Docket" was not made contemporaneously. Finally, analysis indicates that 
eight (8) entries are bizarre, with fractional numbers used, or no numbers used. 
This may be a sign consistent with pleadings which were "lost" or misplaced and 
were "rediscovered" after remand from the Board or the demands of this Court. 
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The errors cited in Document sheet from the Office [A1-A7, including the 
misnumberirig] was brought to the attention of the Commissioner and the Board, 
but have been systematically ignored. Applicant repeatedly asked for the 
Office's copy of the Office's Docket Sheets to see why, or for correction of this 
matter, and was refused. Applicant never received an answer despite repeated 
requests - and Appendix A1-A7 (corrected A8-A11, proof A12-A17) is the 
reason why - coverup of negligence. 

Examiner Wasil informed the Applicant that he did not see some of these 
submitted documents (A8-A11) consistent with the above and that the 
witholding of the Applicant's patent allowance came "from above" him. The 
Examiner also informed Applicant that records sent were not in the documents 
which he had reviewed - despite the date stamps (A 12) which demonstrate that 
said documents reached and entered the building where the Examiner works in a 
timely fashion. 

These are violations of 18 U.S.C.2071. 

UNDISPUTED FACT: MR. KNIGHT HAS VIOLATED 18 U.S.C.§371 

(CONSPIRACY TO DEFRAUD) 

41. Mr. Knight's "Letter" has the incorporation of fraud after being 
informed. Thus, Appellant has demonstrated all required elements satisfying 
Fed. R. Civ. P. 9(b). This is important because federal law criminalizes 
conspiracy to defraud, 18U.S.C.§371, which can be the predicate to a civil RICO 
action. 

Mr. Knight's "Letter" is a fraudulent misrepresentation issued through mail, 
made even after statements were shown to be false through submission of 
enough exhibits satisfying the rigorous requirements of Fed. R. Civ. P. 9(b) 
(**10). In similar cases, Mr.. Knight's behavior would .make for an exceptional 
case pursuant to 35U.S.C.§284 and §285, thus entitling Appellant to treble 
damages as well as the recovery of costs and fees incurred. 



-27 



UNDISPUTED FACT: MR. KNIGHT HAS VIOLATED 18 U.S.C.§1503 

(OBSTRUCTION OF JUSTICE) 

42. 18 U.S.C.§1503 is a criminal statute to which there is no private cause 
of action but Mr. Knight's "Letter" shows systematic strong-arm tactics and 
obstruction of justice used to cover up and delay this matter, and have therefore 
violated 18 U.S.C. §1503. Appellant notes that there has been specificity and 
particularity of all elements for violation of 18 U.S.C. §1503 (Obstruction of 
Justice). This is important because federal law criminalizes obstruction of 
justice, 18 U.S.C.§1503, which can be the predicate to a civil RICO action. 

UNDISPUTED FACT: MR. KNIGHT'S DISINGENUOUS STATEMENTS ARE 

OBSTRUCTION OF JUSTICE 

43. Mr. Knight's fabricated statements in said present "Letter" are at 
variance with the record. They herald obstruction of justice, contempt of US 
Law, judicial process, is improper and thoroughly disrespective of the previous 
Order from the federal court and the Petition, for Certiorari to which the USPTO 
failed to respond, and continues his usurpation of Constitutional and civil rights 
by conspiracy under color of Law, and conspiracy to defraud the United States 
of America, its. Congress and its people. In fact, there are serious implications, 
as discussed below. 

He fails to use a uniform standard of review and has denied due process and 
Equal protection under theJaw [United States .v, Nixon, 418 U.S. 683 (1974)] 
with serious implications [Gass v. Lopez, 95 S. Ct 729; Wood v. Strickland, 95 
S Ct 9S2: U.S. v. Price, 86 S Ct 1152, 1157, Footnote 7; Griffin v. 
Breckenridge, 91 S Ct 179D; Gamez v. Toledo, 42 U.S.C. §1983, and Bivens v. 
Six Unknown Named Agents of Fed. Bureau of Narcotics]. 
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UNDISPUTED FACT: DESTRUCTION OF EVIDENCE AND ITS COVERUP 

44. Mr. Knight is now involved in a coverup of this matter. In the present 
matter, Mr. Knight has made his false statements which he expects to be the end 
of the matter. However, it is obstruction of justice. It is fraud which has gone 
through the US mail to the Commonwealth of Massachusetts where the Courts 
are now ready to adjudicate, if necessary (****). 

(****) - The Appellant continues with his strong interest in judicial 
economy, but his patience is now stretched over two decades by Office abuse, 
and Office false statements, and Office obstruction of due process, in the 
above-entitled application. Mr. Keith and those involved, as both Officers and 
Individuals, are reminded of Massachusetts General Law 93 A which is invoked 
because Applicant's (and Appellant's) checks were cashed. 



UNDISPUTED FACT: PROBABLE NEED FOR CIVIL RIGHTS TRIAL 

45. Mr. Knight's fabricated "Letter" with false innuendo following 
disingenuous statements does not comport with any notion of fair play or justice. 
He has substituted his fabricated false statements, sent through the US mail, to 
obstruct justice, to discriminate, to harass^ to conspire, and for possible nefarious 
reasons in place of the. truth.- ! . 

May the Court, and Attorneys General note that Evidence, has, been removed 
by someone at the USPTO. Mr. Knight is now involved in attempting to 
coverup this up by disingenuous statements. 

46. The ignored Ahern Declaration states,, , . . 

"I sympathize with the Applicant, Dr. Mitchell Swartz. I can understand his 
frustration with one USPTO examiner, namely, Mr. Palabrica, who was an 
ex-aminer for my filing of a patent application on an invention involving high 
en-ergy density discharges and their intensification by high voltage pulses in 
liq-uids. For this invention, I drew on the vast experience of decades of exploding 
wire experiments and other high energy density studies. I based the invention on 
the same principle that is routinely observed in femtosecond laser-matter 
in-teractions. This invention was useful because energy could be extracted. My 
patent application was taken by Mr. Ricardo Palabrica." 
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"The Examiner Mr. Palabrica denied my application and dismissed all of my 
claims on the grounds that he deemed that it was "coldfusion". My technology, my 
scientific explanations, and my arguments were summarily essentially ig-nored and 
dismissed by Mr. Palabrica, as he appeared to have pre-judged my technology and 
invention as part of the /cold fusion 9 phenomenon. It was not. I did not even used 
those words. I did not even use the word "fusion" in my filing. I did use the metal 
palladium and heavy water, but the similarities ended there." 

The ignored Ahern Declaration states, 

"In discussions, Mr. Palabrica implied that if I removed all references to 
palladium and heavy water that a successive patent application would be allowed. 
Mr. Palabrica said that a new filing without the words 'fusion 1 , 'palladium' and 
'heavy water' would have a much better chance of moving forward. This was an 
odd request by Mr. Palabrica because to compliance to his demand would have 
made a second filing useless by removing the very materials used. Because Mr. 
Palabrica apparently has the power to decide what an inventor's technology would 
be, I gave up in frustration even though I believed, and continue to believe, that the 
technology was sound. " 

"I am the inventor of over 20 patents, and have never experienced such a 
response from any Examiner before, like I have, from Mr. Palabrica. Mr. 
Palabrica's response was inappropriate for a Patent Examiner. The comments 
involve attempting to change an invention by overstepping his directives and acting 
as a 'protector' of scientific knowledge." 

"The Applicant, Dr. Mitchell Swartz appears to be laboring under the same 
misuse of authority. , * : ;* I ^ 

UNDISPUTED FACT: CONSPIRACY TO DESTROY AN ENERGY 
PRODUCTION SOURCE FOR CONFLICT OIL 

47. The Office has used any and all means to stop the above-entitled (and 
similar) patent(s) because they involve energy production. Because energy 
production is involved, some in the US Patent Office will not allow any notion 
of fair play or justice. The Office has achieved the coverup of energy 
production only by its systematic and unrelenting use of false statements (as in 
the present "Notice") and other fraud the extent of which we have seen only the 
"tip of the iceberg", such as what was revealed in the federal appellate court as 
discussed above. This is a serious matter because the USPTO and the Board of 
Patent Appeals and the writers of the SAW Memorandum and possibly another 
group are operating outside of, the US Constitution, the. Congress, and the Law, 
to create a biased, two-tiered discriminatory system.. , : 
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48. The pro se Appellant has been compliant, timely, and complete. 
Unfortunately, the present flawed decision, a flawed decision mislabeled as a 
"Letter", as it stands, has both the salient, appearance of impropriety and 
obstruction of justice. The Office, though the "Letter" , signed by Mr. Knight, 
has ignored the facts, several laws and the USPTO's own rules, including but not 
limited to: 

There have been violations by the Office of MPEP 1206. 

There have been violations by the Office of 18 U.S.C.§1001. 

There have been violations by the Office of the 5th Amendment and 14th 
Amendment; also "equal protection" clauses, and 42 U.S.C. §1983. 

There have been violations by the Office of Title 18 U.S.C, Sections 1831 
and 1832. 

The Office has ignored U.S. Rep volume 404, pages 520-521 (72). 

COUNT #1 - Violation of 18 U.S.C.§1001 by Mr. Anthony Knight 
COUNT #2 - Regulatory Abuse by Mr. Anthony Knight 
COUNT #3 - Obstruction of Justice by Mr. Anthony Knight 
COUNT #4 - Misprision of Felony by Anthony Knight 
COUNT #5 - Obstruction of Justice by Mr. Anthony Knight 
COUNT #6 - Misprision of Felony by Robert W. Bahr 
COUNT #7 - Misprision of Felony by Donald T. Hajec 
COUNT #8 - Misprision of Felony by Past Director Jon W. Dudas 
COUNT #9 - Misprision of Felony by Director of Patents 

49. Therefore, as discussed above, the flawed decision, "Letter" is in error 
and should be corrected. This Petition is an attempt by the Petitioner for judicial 
economy because said false statements by Mr. Knight directly , effect other cases 
presently before the Board of Patent Appeals . . ' . 

50. Appellant notes that the U.S. Supreme Court has ruled that any pro se 
litigant is entitled to less stringent standards [tJ.Si Rep volume 404, pages 
520-521 (72)].. 

WHEREFORE, given the evidence in the record, cited in this Petition and 
supported by Affidavit (so far all ignored) proving that the Appellant is correct, 
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and that the "Letter" misrepresents the record and is not consistent with proven 
facts' in the record, the Applicant (now Appellant) respectfully requests : 

i) relief from the Mr. Knight's false statements made on federal documents 
sent through the US mail to obstruct justice, and 

ii) a recusal of Mr. Jack Keith and his Group Art with their systematic abuse 
of Applicant undercolor of law without even an iota of accountability by the 
USPTO resulting in a growing indelible appearance of impropriety, and 

iii) properly transferring the Dr.Palabrica-sequestered 765 Appeal Brief to 
the Board of Patent Appeals immediately consistent with the checks which were 
cashed and compliant pro se Appeal Briefs were delivered. 

iv) an internal investigation because of the appearance of impropriety and 
obvious obstruction of justice. 



Respectfully submitted, 



Mitchell Swartz, ScD, MD, EE 
pro se, Appellant 



CERTIFICATE OF MAILING [37 CFR 1.8(a)] 

Decembers, 2011 

To Whom it Does Concern: 

I hereby certify that this correspondence will be deposited with the United States 
Postal Service by First Class Mail, postage prepaid, in an envelope addressed to 

"Box Appeal 

The Commissioner for Patents 
Alexandria, VA 

22313-1450" on the date below. 

Thank you. Sincerely, 
December 5, 201 1 M. Swartz 
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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE BOARD OF PATENT APPEALS AND INTERFERENCES 



Inventor : Mitchell R. Swartz 

Serial no. 07/ 760,970 Filed: 09/17/1991 

For: METHOD AND APPARATUS 
TO CONTROL ISOTOPIC FUEL 
LOADED WITHIN A MATERIAL 



Box Appeal 

Commissioner for Patents 
P.O. Box 1450 
Alexandria VA 223 1 3- 1450 

December 5, 2011 



DECLARATION OF DR. MITCHELL SWARTZ 
SUPPORTING PETITION to the COMMISSIONER 

I, Mitchell R. Swartz, declare that I am a citizen of the United States of 
America and the inventor of the invention described in the above-entitled 
application. 

1. I have a background in energy production, electrical engineering, 
material science, electrochemistry, nuclear physics, and medicine. I have 
worked in these fields for almost thirty years, and have worked on medical and 
scientific experimental projects at the Massachusetts Institute of Technology, 
Massachusetts General Hospital, Harvard Medical School, and elsewhere. 

2. I received a Letter dated November 30, 2011 [Exhibit "A"] signed by 
Mr. Anthony Knight in response to my submitted Petition. 

3. The "Letter" is not substantively responsive to the actual issues in my 
submitted Petition to the Commissioner. 

4. The "Letter" contains statements which are not accurate. 
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5. Despite what Mr. Knight purports, I filed a complete and proper reply to 
the final Office action mailed September 2, 1993. The date stamp of the USPTO 
confirms receipt. The substance of the reply was simply, substantively ignored. 
There was no abandonment. 

6. Despite what Mr. Knight purports, the Board reversed the Examiner's 
rejections of claims 25 through 48 pursuant to 35U.S.C.§102 and 35U.S.C.§103. 

7. Despite what Mr. Knight purports, I filed in federal appellate court in a 
timely fashion [00-1108] on November 8, 2000. The US Patent Office was 
found to have a corrupted docket on subpoena. Therefore, on January, 18, 2001, 
I filed a Petition for Certiorari (*) to the Supreme Court of the United States 
(00-1 191). The US Patent Office defaulted. 

I declare that all statements herein of my own knowledge are true and that 
all statements made on information and belief are believed to be true; and 
further that these statements are made with the knowledge that willful false 
statements and the like so made are punishable by fine or imprisonment, or both, 
under Section 1001 of Title 18 of the United States Code and that such willful 
false statements may jeopardize the validity of the application or any patent 
issuing thereon. 

Signature of Inventor: 

December 5,2011 



Mitchell R. Swartz, ScD, MD, pro se 

Weston, MA 
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The date stamp of the United States Patent Office 
on this postcard will indicate receipt of: 

1. PETITION to the COMMISSIONER pursuant to 
37 C.F.R1.181 with a certificate OF MAILING, 

2. and a DECLARATION with PETITION 
and 

3. This self-addressed stamped postcard. 
Serial No: 07/ 760,970 Filed: 09/17/1991 

Thank you. 
December 5, 2011 Dr. Mitchell Swartz 
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Pleadings, Declarations, and Exhibits Submitted 

The Declarations and submitted Exhibits exceed by any test the amount of 
evidence required for proof of utility. In this case (00-1107), the 
Documents and pleadings supplied are on the left Those from case 
00-1108 are on the right. The documents include more than three hundred 
references, more than thirty publications by the Applicant, Declarations 
and other exhibits, constituting considerable weight (more than 140 
pounds for all of the patent applications). These Declarations and exhibits 
with crystal clarity disprove the Board's notions and are therefore 
sufficient Hn re Gazave, 54 CCPA 1524, 379 F.2d 973, 154 USPQ 92 (1967); 
In re Chilowsky , 43 CCPA 775, 229 F.2d 457, 108 USPQ 321 (1956); In re 
Tolles , U.S.C.P.A., 1980, 628 F.2d 1322, 206 USPQ 885]. 
NOTA BENE: In '937, the Office's "docket" is inaccurate in several ways. 
Forty-three (43) pleadings, Declarations, and letters sent by the Appellant 
were not recorded, and Declarations have been incorrectly listed as 
"letters". It also ignores that six (6) pleadings of, or communications by, 
the Office were not sent to the Appellant. No explanation is given for the 
eighteen (18) Office's entries out-of-order temporally, indicating that the 
purported "Docket" was not made contemporaneously [Appendix A1-A7 
(corrected A8-A11, proof A12-A17)] and in defiance of the Office's date 
stamps (A12) and in violation of 18 U.S.C. 2071. These events have 
prejudiced the Appellant. 

In '970, the Office's "docket" is inaccurate in several ways. Thirty seven 
(37) of Appellant's pleadings and Declarations were not recorded. The 
Board has confirmed this in a remand (A82). As many as six (6) pleadings 
of, or communications by, the Office were not sent to the Appellant. The 
analysis reveals that, curiously, seven (7) of the Office's entries are out of 
order, indicating that the purported "Docket" was not made 
contemporaneously. These events have prejudiced the Petitioner. 



Table 1 - Tablulated Response of Multiply-Submitted 
Peer-Reviewed Exhibit (*) to the Patent Office and the Board 

[(*)Swartz. M., 1997, Fusion Technology, 31, 63-74] 


Missive 
Numbe 
r 


Date 
Sent 


Form of peer-reviewed 
article 


Where Discussed 
Therein 


Result by PTO 


Result 

by 
Board 


Proof of 
Receipt 


1 


3/15/95 


prepublication 
with original 
specification and claims 


Form 1440 
Exhibit 1 


"lost", as 
admitted by 
Examiner Wasil on 
12/96 


ignored 


Postcard, 
Stamp of 
PTO 
(not shown) 


2 


3/12/97 


replacement with 
post-publication copy 
Sent to Examiner Wasil 
(see also Exhibit 6) 


In letter, and in 
Response in 

Averments 6,7 
discussed on pages 
50-51, Also Form 

1440 Exhibit 2 


"lost", as 
admitted by 
Examiner Wasil in 

telephone call 
"typically left in" 
[4/17/97 at 3 PM] 


ignored 


Postcard, 
Stamp of 
PTO in 
Exhibit 3 


3 


5/26/97 


Second Replacement 

copy of 
post-publication article 


In Response on 

pages 2, 3, 
Also Form 1440 


"Lost" 


ignored 


Postcard, 
Stamp of 
PTO in 
Exhibit 4 


4 


9/16/97 


Third, Fourth, Fifth 
Replacement copies of 
article send to Board As 
part of Appendix 


Discussed in 
Appeal Brief 
including on pages 
47,57 


"lost" with entire 
Appendix, 

admitted by the 
Examiner 


ignored 


Postcard, 
Stamp of 
PTO in 
Exhibit 5 


5 


11/08/07 


Sixth, Seventh, Eight 
Replacement copies 
of article send to Board 
As part of Appendix 


Discussed in 
Retyped Appeal 
Brief including on 
pages 47, 57 


"lost" with entire 
Appendix, 

admitted by the 
Examiner 


ignored 


Postcard, 
Stamp of 
PTO in 
Exhibit 7 


o 


11/27/97 


Ninth, Tenth, Eleventh 
Replacement copies of 
article sent to Board, 
One in Each Brief 
-Triplicate 


As part of 
Appendix 


Ignored by the 
Board 


ignored 


Postcard, 
Stamp of 
PTO 
(not shown) 


7 


6/25/98 


Twelfth, Thirteen, and 
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mmimi idmng sf'miQptcfiiei im s mmi mWfa Mk 
m esmpetitm mMm a/f ss at im\ ffihstie mi \\%% fs- 
Ha efthi ifa'trie mfgp m mmai mm esnffii im 

spatial frtstrmtiM ffiQ fdaaiftg rati: 



INTRODUCTION 

In Mafefi 1989; eleetroGhemieaily induced nuclear fiiiion 
reactions were* fepdjiii^ But were initially very diffietiif 18 
reproduce: By 1992; several experiments Had demonstrated 



This technical note discusses the electrochemical loading 
6F a palladium cathode with an isotopie fuel (aeiiferiiim): A 
quasi=6ne^ifnensi6nai model was deveioped thai suggests 
that B6lh 66mpetitive §as3V6ivin§ reactidfis at ttiS metal siir- 
faee and the ratio 8f tHe appiiid eieclrie fieid energy {6 ther- 
mal energy {k% % f) appear 13 Be decisive in eSntroiling the 
loading 6F the mTtal By tH8 is6t6pic* ftiei: 

QUAsi:0NE^iiviENsi5NAL ModeL 

giassieSUyi an electrode in a heavy Water soiUti8n at equi- 
librium sHqiiid measiife gotgntiais asSoeiateci With the Nernsi 
equation: However; during IM ioading of isdtdpie fiiel or 
dlifing the fusion reaction? the system may fi6t B§ af eqiil- 
iiBHuni: Furthermore; §Uch derived s6iiiti6ns may fee les§ 
infpnfiatiVe regarding the fates of sueh j6ading of fusion re- 
actions.- TrjeTefore; a quasi^ne-dimefisionai model has feeen 
developed in an attempt 18 describe the fliix of detiterons 16= 
w'ardand infQ the catHode 1 : 

TRg application of an electric power sSiiree generates an 
applied electric fieia intensity: The Problem* of a mathemat- 
ical saitition includes the feet fhat the electric field is itSeif at 
tered as the solution and system each respond with complex 
eondttetidn arid polarization phenomena: 5 THe saiient result; 
among 6tKer things; include eaiidri fiiix toward tfig cathode: 
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THere aiso rgsuiti iH fliS pericaificiciiH §oiution 3 feuilciuB 8f 

136th deiifirons 3R& 5 Sthlr catlSHS; 3s wlli as the SSVSiSBffigfit 

of a low aieiectric constant (glS iJufcfeie) iSJfgf : iSffi£ &if{; !Sc- 

ofidary §pa£g:6hafI8 pSiarizaliSH; gfSpiSfiSH 8f I8iV3{ed 

detitefSfis; agute?8H§ IR ciathrate§; 383 ifitra-" SHd inlerrfiS- 

leeuiar aSuterSH fr3nsfe in ihS fieSvy WUBf; 1 and thl feffS3 
lifts af iftii: zzuzizzi faazisszsd zuith 1212 lei* huhbie- 



Figiirc 1 sfiSws the dif ectiSS Sf {fee agSlie^ eiectfic fteli 
afid iis effect 6fi the SgatiSl giSffifetitlSfi Sf ^etffefSfil iff ffle 
anilSriiic criwiiRZ zza zztkzris. risuss t sksnns :hs tear r^- 
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Fig: i: F6uf:F?giSS HtiiSa'e fnSael: 
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^L5* ^^4? t™*.?.*^.^*' aeUierons reside.- Trie see- 



aSd'fa TUT i luc 4«V BU " im eainoae; Beginning at i^and 6f 
*ldtH^ : i f = M {§ 56 small Ml for ffiSSt £al!ui3tiin§ /= 

duced by the aooliea eleftrir RSia ic Stiau;a sskaraati-oii" ;n 




to travel .ffi sugfi a SifBpIt faSBiSB: 

ih toil siseiei; a dsubteliyff is Brsssat fegtwua the 

ution anS trig metal: THp Hfi»Ki2 ia»s; ;s. ;s sa=t. cieate^ s»v 




hsains ir^a-~~i«i!~v"i:"™.r • K*""""™ caino.ae ana trie 
fi6avy watgr solution also may infiuenge trig loidiBE File of 
Uie metal by tfig isoiSpie fiieX- 

ks ^.flfcL^^M^^^yiBBjl te must 
^considered:. The ffi6d§l presented lifiKs tfee deutefofi fiiix 
frSffi ffig §8 Uti6n ifif6 trie pgflgatriSdig V8iuffie\. iHflSffi ft 




lost ifl any and all putatiVg filSiSii feag£i6fis ?Fepre§e8igd U 
DEVELOPMENT OF THE ItMlfflffiVI MO DEI 




0»6.tB6 aeutgf8as) Fesliits ff8ffi Boffi a*iffii= 
si on down t^ncentrntirin SrSrliSntc asa sisstssaunsstis d»& S 




??9j5f u ® wftaiiBB > g8ffip9Rgat§ art igasria fenhS 

analysis-. N6te trial (sSe rVoffleiiaaturg 8B p : 388) 



where 



B = diffii§iviiy 6f 4eyttf€fi§ is esefi fgspegtlv* fetfss 

e9fl§idgfgd (effiVsl 
At = giectfopriQretie ffloBiiiiy" (effiVV-s): 

?!f.L h if. ifiiseaeigneities and m an-" 

!5$fe#i f ft! '««Pai pafafnetgrs atg ignSfed: Widu's die 

fifii?fei ^ r ej{ SniP«g; tHH£ 8f6 great aifferefiges i'fi 5 

E r ?"f?° ut *•* m6t3,! specially Between" the lattice ana grain 
boundaries': 




~r --i!~^:7™ TiT". *.*"• ui ucuieruns into me DU1I 

fLgy&nPS 1 * eofiTtitutes tfig gatliSag: That fiiix is de 




„_r.s_. _ . v ^y*'-'" "ua.tcims arc assumea to Be present 
f ^f: TRg tgrm J} i§ tfig flUx of dgUtefSHs i8st to 
fusion, WBieH is issuffigd t6 feg 2gf8 In thg §8iUtioB: 

Aaaini the aaaitienai dsutgraH flusgs yields 

az Hz 



SiirfSeS and in {fie bu'lfc' iBetaJ 3fid 



lere 



if8 s iffigUlSS fiiiictiSB; iSSHed" spatiliijf H f = £f 



fusion TEeiifiioLQGV VQL: 22 sf P.- i§§2 





is 

iki§ to 



*{«.f.l]-^.. „ 

can be made as follow^ : 




| : All ef the fusisB fgaaiSHS sfi asuffiti is Scatf smiv 

at « $ (i:g ; . fi8 ftiS18fi Secure ifi tfie feiiiic S8i{i£i8fi)\- 

gectf8pK8rgtlc ffieBiiity ifi ^8ffl^8flf8fi w'iffi tBSf fSf §? • 
§eUteF6^ ai$6 my ffiigf3{| By' aielecffSf feoYetic feFSSf 8 ^ 




^ 4: It 1$ SSIiifBga tfiSt 38 FeceffifclfiatiSff SfSSv' SIBer r S{^ 
& gU 8c£tir;$ {8 fSfffi ftSSVy' miSf: ffiiS,. fSf SfflrSI. 7 
(fefrec8m8ifi3ti8fi)isigr]8Fd: nmpucny, ^ 
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swifti §UA§i--©NE:§iMiNsi§NAi; model 



vicinity 6f irregularities slieri as spiffeS or near Eitfier temper^ 
atufe 6f ffialeriai iniiomogeneities: 

^withstanding the* f@F^8ing; trie sieady=stai8 gefierai 
soiutioRs are obtained by substituting 



condition of maS coRseRation of ail detHerons St some 
fFeqiiires 



i me 



; where 7 can Be eompiex: f ^ . „ , 

By §UBstjiuH6fii e6li€ctl8n of terms; §nd {fie Use of tfie bi- 
nSfniai expansion; iM Homogeneous solution of Eq: (3}j5e- 



38 

it is SfeVieiis that §*(/ s §) ffiay fiSf fee uftifefffi Ind 

:)-«.- J arsil / rasj: 3301 fas lazes in.varjaiK. -cllSltlSSSSSXS. 




A simple soiuB6n can 6S deveiepea WM fUrtfier SppfSx^ 
iifiaiions arid linearizations': 

i: It is assumed that there is" no spaiiai gradient tS tfie 



and Is pr3r3IBiy;n6t triig aerBsl tfil fjSUblS iajfgf: ri3WeyeF 5 
this appfoxirnation does permit a m8re slnipilflecj expression: 

iQ: The generation 3f §i §as; ifie fu§i8n i6ss 8f deiiteF= 
6ns fey the putative fusion reactions; and the loading of Bii= 
iaciiurn ar6 in&asiea to oceUr as firsi=order feaeiiSn rps 



are a1§8 B8ifi ignSfed if! fffif ft'aiifSiiVe rBSaSl: 

f fe6 rr56ie£iiiif fiiix at eaefe eiecJf 88e mulf fee cSHstfefeti 
sS trial jiiSf St tfie pSfiadiu'ffi c&fiSde I ^ ir f ; 

§eiitef8ri Sfitf y 1 t8 trlS mk8&$ if If SKiRld t8 fe? gfetfffiB 
jiffilted (wltft aii entry occurring 8Hiy' at tfie catnS^Sufile-- 
iay'ef interface); and 13 




formation of diatomic deiiieriUm; and possifciy not true for 
some of the' putative fUsion reaetions: 

i i Terms ifg aria Kg are assumeti 18 fee J€r6 Sw'Sy ff8ffi 
the surface of tfaf eatHocig in the" soiuti6ii.- THe\6niy cSntri- 
butiofi to trie spatial derivative 6f tfie firsMafdef deuferofi flux 
fates is tKUs pfopoftionai 16 trie aBsoiufe Viiii§ 6f Mgs 
and #g at tHat eatriSdic ioeation.- Note trial 



Finiiiy; it San Fje aSSirned ffiai tfiere ii I negligible fiuffi: 
tier 8f dStitefSns at tfie £5682: foil ii feasona&le Because 8f 
tfie URstarSie Raiure of catlonic ^liitgrSHI It (Hat iocaiiSn; 
wKefe tfie anode is trie site of Sxidation: f fie iiPplied eleclfiS 
field intensity would siveep the paiiaa'iiirn catiSns away froffi 
the anode toward {fiat catfiod'e: Tfie SIIUiBBtiSB is 3i§S fea-" 
SSfiSfjil f)ec3use 6f tfiS i8W sSiufeiiity 8f dguter'SfiS f8F fJliti-- 
niiin. Mdte trial 

(©*(§,/» =8: 0« 

Trie steSdy--§tg{f ej£pfgSi8fi f6f {fee MM§B^MS& 8/ 
tfie fifiaj s'paiiai aiSrifjiifion St tfie Pefica{f5Sdic interface il 
gF6p8ffi8fiai t8 



exj5 



[( 



\W§f IF) 



th) = i 




and 



For G ^ z ^ i i; the genefai solutions §f§ tHUs 
^ S6i (#) = (#) 




-[(i)"(W' f?s 



SBOnBaBY CONDifiONS 



ity.Thatiifriitiii: 



POS§iBiLiTY OF & CRifiCAt LfiADiNG FLUX 

Exafnifiaf iSfi of Eq: ffi FevHif thSt tfilfl ffiay fee 1 criti- 
cal ioading fit! ifiat occiiH wfien the terms iil t fie par en t fieies 
i3 Eqs: (7) Sfid (IS) g8 18 £IF8: Tfi^t SgSu'FS 3t £r s L S mSS 

6ne implication is tfiaf tfie ei-oiiition 8f§i gas arid loaa'- 
jfiS 8f tfie paiiadftim citr?3dl Sf€ rHo'ttiSlly' mfflE:,A% 
Stfigf IS thSt tfie critical iSSoifig fite SBfelrl f8 8? felH^ 
t8 tfie difference fjetWeai fti deuterSfi^aiSfitHty: ^8f?d-; 
afliy pW fjy' trie IBpliea ellcffic field) Sfid trJe.lSIf c 8f 

diutefsfls fjy' gs§ gvsfiitiea,- issdifig ef tfie sm t saa tfti tttr 

siSfi Feaciions": ^ . Jr ■ , ■ . ,u 

lFi faft; the FaflS cafi 81 elafnined fSFHS FeiifiSi? IS trUf-- 
Hiai Pf ocesses By' siiBstitiitifil the Einsfeifi FelatSSfl:' 



Th6 aetuii eeefnaents ef lq : (S) are ditsFmified fe6iH.by 

the bd'ufldaf V c8nditi8Bs aitd BV cSnserVation 8f mSis: Trii 
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Af the beginning of an experiment my 61 vingjfie electro- 
efiemicai loading of deuterium ifito^paliaeiiuffi; If is zero Be-" 
eaiisS fiie paiifldium is riot ioaded: Therefore; the loading fliix 
of deulefons info the palladium cafHode is 



1*1?) 



as 



where" 

^§i> = initial concentration of cieiiterons in the solution 

K = relative ioadifig rat€; trie FaB6 5f the fiiixes; ioad= 
]ng flux h to the gas evolutiofi fliix /j: 

Note that 



TKusj if A is 6:6 i; most of tfcgciirrent goes {6 gas eiectfSjjr- 
sisj whereas X = 1GD w6iiici indicate a most efficient ISSding 

Vfie suBstifution 6f Eq: (U) ifitS Eg: (}§j reveals that the 
l§idifig is determined B$r two terms; THe first term te coftj 
tf6ilea By die ratio of tie organizing 8f the aeuteroiiS.(by.the 
appiied elegtrie field) to trie random tRerffial alsprgaliHtiSrl: 




of fey the ioadinl fact8r in E^: (I®:, 




flux 6f dgUtefons itito tRS PaUaailim at tHe cathode surf fee 
r sis fiiA^isK »p <K@ ^lpptrtr field intensity Dara- 



cathode (ana resulting m*n*W ^JffiJSil^ai;, 
cates that the loading fates may Be critically dependent on the 
electric field energy a§ well as the corripeting gas--ev61virlg 
reactions.- 



WfffllN THE CATHODE 




POSSiBtE iMPtiGAf IONS REBAROiNB 3PIKES 
ON fHI CATHODE 



tie.- ffci§ crfes m ess® Hmftmm^em^ 

{feat 88E8F St §u£fe JfiifP 88ifit§ Sir S SffllfiS fflffiKS StfSfi S 
tfee paiiadiiirn c3tft8cle: 

STEm§fAfEFUs16NRAfi§ 




6f 





tagfe lad «§ci {fig sisipiieaasfi sr * si m mmisf&hg 
m fotoh Tfil iifiiisifi FgiifiSfi ii used {8 8itf ifig Sqii&SS 

'BSck in {irffis of UK Sfiilfial gSFIffiSlcFI: 



POSSiBLE iMPLiGATiONS FOR COOEPOSITION 
AND OTHEB THEORiES 



=5 =4 =3 =2 =1 .0 

iogiio) lqV/k§f j 
Fig: 2: Loading fate of paiiadiiirn: 

FUSfQN TEGHN9t§§V V@L: 22 SEP: 1992 



simi! 




caffiode ifi'afi Sppiied electfic field; FSf gliiSdiiirri; &SS ii 
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SbviSUSiy B6 K% 8r K} term; But K$ does exist; and {lie pah 
iaaium SatiSns can eieetr8deppsit 8ij tfiS athsai: Tfag ffiSilei 
was examined to consider this fiirtrief : SolipleB cqiialion§; 
considering B6th charge carriers; 'were Used to determine th? 
final ciisifiBuiion of deulerdH species in the Biiik solution: An 
equation simTlaf to Eq: (i2) Was used to deteFmtne the ratio 
6f dMeT6iis to palladium* jii§t at & r . This is the ioeSi 1630- 
ing ratio: 

Jjie derivations for the* spatial d&F&utiSn of palladium 
niieiii undefgditig eodep6siti6n from trie 1 s61(iti6n indicate 
that the phpe^deut^ F§U8 near the cafhScje 

stiffaee is significant and nonzero §H6rtiy after the eiectfie 
field is applied to the solution; 

f fig mm indicates that the distfiBUtiSS 6fe8dep6siied 
palladium and deiitefons 6nt8 Iki 6arhode shoiiicj theSreti- 
eaiiy yield excess efiefgy more qtiickiy f Kan simple electro- 



pdsited phase occurs at This an^ySis ifid|cate§ that the 
actiVe mediiihi wSiiid fee very eiose t8 ftiiiy charged as it is 
created; Snafeting it 16 fiinetioii iffiffigdiateiy: 

Ift §6id fusiofi experiffieBtSs fiiii loading appeaFs 18 fee a 
jprequisite; BUl pQssifeiy insufficient j^uiremeRt; feefoFS 
Fusi6n occurs-. ThereforS; a§ SSmgared with sifrlpie eiectro : 
dgp6siti8B of deuterium onto a palladium eath6de ; 68dep6s1= 
Hon may Surmount at least one rafe=delermining step: 

Finally; §6rfig theories of cold fusion are reported to invoke 
the putative requirement of a perieathqdic of ifitf aeathodje^rpie 
for see6nd=f6W elements during the fusion reactions. 11 Tfiis 
quasi=6ne=dimensi6tiai model eSlild fcS used f 6 similar Ijf a€= 
termirie feetH their BiiiidUg and i6adifig paTafnetlf§: 

SUMMARY 

A simple §ii§iltatiy§ gua5i=8K^iffien§j6na1 mSdei is de= 
rjved to cSnsjder tfi€ ioadipg 8f deutefiUm jnt8 palladium 1 ; 
Both competitive gas-evolving reactions at the metal surface 
and the rat i6 6f the agjiigd eiectfie energy t6 ihSffii] did- 
dering energy (kg * T) may Be decisive in c6ntfoiiing the 
ioadifigjif the fnetai By the deuterpns obtained, from heavy 
water*, f here appear to Be possible iffiplicaf ions for the shape 
of the ealhsdi and for codeposition melhods of loading the 
cath6d8-. . 

NflMiNGLflTiiRE 

A ' = area 

B = diffusivity of deuter 6ns (eifiVsj 

(B)t6t s tdtal deutef6n c*6nc*§ntrati6n (vised Withifl the 
ffietai) 

(D+ ) = deuter on concentration (used withifi the soliiU&nJ 

Q'[i s fi] = initial deiitefofi concentration (at time i = 6) 

E = eieetfic figid 

F = Faraday 

/ = eieetfieai ciiffent 

Jo = flUx of deuter6ns in s6iUtioh 

J$ h fitik of d€Ulgrons entering into the paiiidiUm 

eathods 

jf = nUx^f^deutefBng l3st in putative fiision fe3e= 

tiori® 



ii = nux 8f diiiteFSni ii t&s 8g{ri8^ mim§ is su 

# g = fiFsi=8fdef deutefSfi miB} Fatg 

Kf = fir§t-8Fder deiifefSn fuliSn Fate 

M S S fir H--8fdeF dSiiigFSn g3§ eVSltitlSfi HIS 

k§ = BSitzmanfi cSflStSHt 

b = length 

Q = eiectfie cfcSfge 

f = afe§8iute temperature (Mj 

V ^ ffansISfnpie vSltSge 

Z =di«ancev'a>1s6le 

6ffik 

$ S pStefitiai 

H = eigctF8ph8F8ti6 ffiSfcUift (£Hl¥V=S) 

5 = electrical transference ratio 

K B relative ioaciing rate 

fleKjiowtiSoiwiNTS 
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A new look at low-energy nuclear reaction (LENR) research: a response to 
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In his criticisms of the review article on LENR by Krivit and Marwan, Shanahan has raised a number 
of issues in the areas of calorimetry, heat after death, elemental transmutation, energetic particle 
detection using CR 39, and the temporal correlation between heat and helium 4. These issues are 
addressed by the researchers who conducted the original work discussed in the Krivit and Marwan 
(K&M) review paper. 



1. Introduction 

In 1989, the subject of "cold fusion", nowadays known as Low 
Energy Nuclear Reactions (LENR), was announced with great 
fanfare, to the chagrin of many people in the scientific commu 
nity. However, the significant claim of its discoverers, Martin 
Fleischmann and Stanley Pons, excess heat without harmful 
neutron emissions or strong gamma radiation, involving elec 
trochemical cells using heavy water and palladium, has held 
strong. 

In recent years, LENR, within the field of condensed matter 
nuclear science, has begun to attract widespread attention and is 
regarded as a potential alternative and renewable energy source 
to confront climate change and energy scarcity. The aim of the 
research is to collect experimental findings for LENR in order to 
present reasonable explanations and a conclusive theoretical and 
practical working model. 

The goal of the field is directed toward the fabrication of 
LENR devices with unique commercial potential demonstrating 
an alternative energy source that does not produce greenhouse 
gases, long lived radiation or strong prompt radiation. The idea 
of LENR has led to endless discussions about the kinetic 
impossibility of intense nuclear reactions with high coulomb 
barrier potential. However, recent theoretical work may soon 
shed light on this mystery. 

As a result of the New Energy Technology Symposium at the 
American Chemical Society in Salt Lake City in 2009, the 
symposium organizers (K&M), were invited to write a summary 
of the presentations given at this meeting and overall to intro 
duce and briefly review the topic of Low Energy Nuclear 



"Dr Marwan Chemie, Rudower Chaussee 29, 12489 Berlin, Germany. 
E mail: info@marwan chemie.fta berlin.de; Fax: +49 30 6392 2566; Tel: 
+49 30 6392 2566 

b SRI International, 333 Ravenswood Ave., Menlo Park, CA, 94025, USA 
'MIT, 77 Massachusetts Ave., Cambridge, MA 02139, MA, USA 
d Dixie State College, St. George, UT, 84770, U.S. A 
'JET Energy Inc., Wellesley, MA, 02481, USA 
f KivaLabs, Santa Fe, NM 

* Advanced Technology Research Center, Mitsibishi Heavy Industries, Ltd., 

18 1, Kanazawa ku, Yokohama, 236 8515, Japan 

h SPA WAR Systems Center Pacific, Code 71730, San Diego, CA, 92152, 

USA 

l JWK International Corp., Annandale, VA, 22003, USA 



Reactions. The article titled "A New Look at Low Energy 
Nuclear Reaction Research" mainly includes and discusses 
a range of experimental results in light of LENR effects with 
access to new sources and theoretical explanations. 1 With this 
writing we intended to give insight into this controversial subject 
and to help the audience re evaluate their perspective on LENR 
for a possible alternative energy source and to create appropriate 
Energy Sustainability Concepts. 

In the following we respond to the critiques K. Shanahan has 
revealed in his rebuttal of our paper. 

2. Discussion 
2.1 Calorimetry 

Shanahan manufactured beads for LENR calorimetry experi 
ments in conjunction with EarthTech (Austin, Texas) in the mid 
90s. Swartz noted in his published analysis of the experiment 2 
that EarthTech may have ignored evidence of excess power and 
a possible Optimum Operating Point (OOPs) manifold. 3 These 
manifolds also correlate input power, excess output power and 
the generated de novo helium 4. 4 Nearly fifteen years later, Sha 
nahan followed this up with a commentary comprised of 
unsubstantiated blanket statements critical of the field. He 
reasons by syllogism from particular examples (often misunder 
stood) to general conclusions that clearly cannot apply in all of 
the examples of anomalous heat production observed in a wide 
variety of experimental configurations involving different kinds 
of calorimeters, e.g. isoperibolic, Seebek, and mass flow. To 
explain the excess heat in these experiments, Shanahan invokes 
what he calls a Calibration Constant Shift (CCS). This CCS is 
nothing more than a hypothesis and should be stated as such 
(CCSH). There is no experimental evidence that it occurs, espe 
daily at the level of ±780 mW stated by Shanahan. Furthermore, 
Shanahan does not specify mechanisms by which a calorimeter 
thermal calibration can change in such a way that, just during the 
periods of putative excess thermal power production, the cali 
bration constant is different from its initial and final calibrated 
value. He employs the calibration constant shift hypothesis 
(CCSH), unquantified, with the logic that if this can happen in 
one experiment or calorimeter type, then it must be presumed to 
happen in all. To dispel this notion, the excess heat results 



This journal is © The Royal Society of Chemistry 2010 



J. Environ. Monit 



View Online 



obtained using two completely different types of calorimeters will 
be discussed. 

The excess power measurements done at China Lake used an 
isoperibolic type calorimeter. Periodic calibrations over a five 
year period showed no significant changes in the heat transfer 
coefficients for the China Lake calorimeters. 5 In addition, the 
isoperibolic calorimeters used by Miles at the New Hydrogen 
Energy Laboratory (NHE) in Japan incorporated an automated 
Joule heat pulse. The calorimeter was calibrated at least once 
every second day. From this, the coefficients of thermal calibra 
tion are deduced by backwards integration fitting of the calo 
rimeter response to this known input thermal power pulse. 
Calibrations were performed before, after and during the 
production of excess thermal power. The excess power measure 
ments 5 were summarized by the following six conclusions: 

(1) The excess power effect was typically 5 to 10% larger than 
the input power. The largest excess power effect was 30% 

(2) The excess power in terms of the palladium volume was 
typically 1 to 5 W/cm 3 

(3) Long electrolysis times ranging from 6 to 14 days were 
required before the onset of the excess power for Pd rod cathodes 

(4) Excess power production required a threshold current 
density of 100 mA/cm 2 or higher 

(5) Overall, only 30% of the experiments produced excess 
power 

(6) The success ratio in obtaining excess power varied greatly 
with the source of the palladium 

It would be nearly impossible to obtain these conclusions if the 
excess power was due to Shanahan's random CCSH. Further 
more, SRI obtained very similar conclusions using a totally 
different type of calorimeter over this same time period. 4 ' 5 The 
SRI calorimeter was based upon mass flow in which the thermal 
efficiency reflects the fraction of the total heat removed by 
convective flow, i.e., 

^* = Qconvection/[Qconvection Qconduction ~^ QRadiatio J (1) 

A Mass Flow Calorimeter designed with high thermal effi 
ciency, <£, can operate as a first principles device with no calo 
rimeter specific calibrations. Nevertheless, the calorimeter was 
periodically calibrated using an internal resistor. The maximum 
error was determined to be ±50 mW. For a mass flow calorimeter 
with <I> = 99%, only 1% of the measured heat output is subject to 
the vagaries of geometric effects on conduction and radiation. 
The remaining 99% is determined solely from temperature, mass 
flow rate and the heat capacity of the convecting fluid. None of 
these measurements are subject to calibration drift and can be 
measured and calibrated independent of the calorimeter. Thus 
the CCSH can account for an excess power of at most (and 
actually much less than) 1% of the output power in the example 
given. Reported excess power numbers are typically >10% of the 
input electrical power. The CCSH can thus be shown quantita 
tively to fail in all cases of excess power reported in mass flow 
calorimeters. The SRI results typically yielded 5 to 10% excess 
power with a maximum of 28% excess power; the excess power 
was 1 5 W/cm 3 on the average; the initiation time was on the 
order of 300 h for 1 4 mm Pd rods; the threshold current density 
ranged from 100 400 mA/cm 2 ; and the success rate varied greatly 
with the source of the palladium. 6 ' 7 Two laboratories working 



completely independently using different types of calorimeters 
(isoperibolic vs. flow) could not arrive at these similar conclu 
sions if the excess power was due to random calibration 
constants shifts. 

Like Miles of China Lake, the SRI group showed that the rate 
of heat production is dependent on applied current. However, 
the SRI group also discovered that heat production correlates 
with the average D/Pd ratio of the cathode. A similar correlation 
between these variables and energy production has been 
observed in every subsequent study done world wide when such 
measurements are made. This consistency in the behavior of two 
independent variables shows that in many cases the anomalous 
energy is not the result of error in measurement. Additional 
excess heat production replications are summarized in books by 
Beaudette 8 and Storms. 9 

Since the CCSH has no reason for bias in sign it may equally 
increase or decrease the measured output and thus excess power. 
In no case that we are aware of have significant "negative excess" 
powers been observed in calorimetry experiments except in 
transient departures from the steady state. Unless a reason is 
given for asymmetry in the hypothesized mechanism (or any 
mechanism given and quantified at all), then the CCSH logically 
fails. 

Finally, this isn't the first time Shanahan has raised these 
spurious arguments. He's applied them twice before, in 2002 10 
and 2005, 11 prompting a published response from Storms in 
2005. 12 In his response to Shanahan's criticisms, Storms notes, 
"The assumptions used by Shanahan to explain anomalous heat 
claimed to result from cold fusion are shown to be inconsistent 
with experimental observation." Shanahan's assertions are no 
more true now than they were five and eight years ago. 

2.2 Heat after Death (HAD) 

The poorly chosen term 'Death' referred to the termination of 
input electrical power in Pons' cell, which by definition occurs in 
the HAD region. In the original "HAD" reported by Pons and 
Fleischman, the electrolysis cell had finally run out of heavy 
water (due to the electrolysis) thereby unintentionally and 
inadvertently creating the region of no further input electrical 
power, because the electrical circuit was 'open circuited'. 

Shanahan first mis characterizes this as a phenomenon of 
a thermodynamically open cell in which "the electrolysis cell is 
allowed to lose enough electrolyte via evaporation, entrainment, 
and electrolysis that electrical contact is broken and current flow 
stops." The phenomenon is more generally the observation of 
continued heat generation after the cessation of electrochemical 
current generation by any means (normally, disconnecting the 
power supply). While not' common, this phenomenon is suffi 
ciently well observed, clear and distinctive to have evoked 
comment by several researchers. 

Shanahan. seeks to account for a putative mis measurement of 
heat in a single 1993 example of HAD cited in the K&M review. 
This he does in terms of his ad hoc Calibration Constant Shift 
hypothesis (CCSH) and/or as the result of the catalyzed burning 
of (previously) absorbed deuterium, neither of which does he 
trouble to quantify, leaving the impression that this is "common 
sense" although not common or sensible enough for the 
experimenters who actually observed it, to be aware of it. He then 
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argues from this (mis)analysis of one example of HAD to 
a general claim that all must be false. 

In the 1993 example addressed by K&M and Shanahan, the 
anomaly observed and reported by Fleischmann and Pons was 
simply (but remarkably) that the temperature sensed close to an 
exposed cathode stayed high for a period longer than was 
previously experienced or anticipated. The significant point of 
this experiment (unmentioned by Shanahan) was that the elec 
trolyte had evaporated by boiling with input electrical power far 
less than was needed to do so by simple Joule heating. If Sha 
nahan had troubled to calculate the energy needed to evaporate 
a significant fraction of the cell electrolyte volume before the 
cathode was exposed, or added to it the energy required to 
maintain the cathode at elevated temperature after exposure he 
would have found that, even though the former is much greater 
than the latter, both exceed by large factors the heat of formation 
of D 2 0 from cathode absorbed deuterium. 

Miles had an experiment that produced the "heat after death" 
(HAD) effect when he was at the New Hydrogen Energy (NHE) 
laboratory in Japan. This experiment used a Pd B rod cathode 
prepared by M.A. Imam of the U.S. Naval Research Laboratory 
(NRL), and complete details of this experiment are available. 13 
An excess power greater than 9 W was observed prior to the cell 
being driven to dryness (see Ref. 13, Fig. A.22). Furious boiling 
and swirling actions were observed that were centered around the 
Pd B cathode indicating that the cathode was the hottest point in 
the cell. During this boiling phase, most of the gas in the cell 
would be D 2 0 vapor rather than hydrogen and oxygen as stated 
by Shanahan. Furthermore, the gases exiting the cell were con 
ducted through about two meters of glass tubing to a balance in 
order to continuously measure the amount of D 2 0 that had 
boiled away. The excess power continued at about the same level 
after the cell boiled dry and then gradually decayed over several 
hours. Shanahan's argument for explaining this HAD fails 
because there would be very little oxygen in a cell filled with D 2 0 
vapor. If this HAD effect depended upon oxygen, it would 
initially be small when the cell first boiled dry and then increase 
as air is gradually drawn back into the cell through the two 
meters of glass tubing. This was not observed, 7 thus Shanahan's 
hypothesis for the HAD effect is invalid. 

2.3 Transmutation 

With regards to transmutation, Shanahan impugns the work 
done by both Mizuno et al and Iwamura et al Figure 9 in the 
K&M review 1 shows Energy Dispersive X Ray spectroscopy 
(EDX) analysis done, by Mizuno et al , on a Pd rod before and 
after it produced excess heat during electrolysis. In his critique, 
Shanahan suggests that the observed new elements on the Pd rod 
are the result of contamination. Shanahan contends that metals 
from the cell components leach into the solution and are trans 
ported onto the cathode. What Shanahan does not indicate is 
that Mizuno et al. 14,15 used very pure and carefully analyzed 
materials in their experiments. During the course of the experi ' 
ments, electrolysis was done at 150 °C under pressure in an 
electrolyte containing D 2 0 + LiOH after it had been pre purified 
for seven days by electrolysis using sacrificial platinum elec 
trodes. Furthermore, the stainless steel cell was sealed and pro 
tected by a thick coating of Teflon. In these experiments, 



electrolysis was continued for 32 days. Upon completion of the 
experiment, the palladium cathode was analyzed using EDX, 
AES (Auger electron spectroscopy), SIMS (secondary ion mass 
spectrometry) and EPMA (electron probe microanalyser). The 
Figure 9 in the K&M review only shows the EDX results. The 
other analytical methods confirmed this analysis and found other 
elements such as As, Ga, Sb, Te, I, Hf, Re, Ir, Br and Xe, several 
of which had abnormal isotopic ratios. While Shanahan might 
argue that the chromium (Cr) and iron (Fe) came from exposed 
stainless steel, this cannot explain the copper (Cu) and titanium 
(Ti), which were not found initially in the materials, and which 
showed abnormal isotopic ratios. Nor can it explain the anom 
alous isotopic distribution observed for Cr. 14 

Iwamura and his co workers conducted gas permeation 
experiments. 16 These experiments used sandwich structures 
consisting of alternating thin layers of CaO and Pd. On one side 
of the sandwich, Iwamura et al deposited a thin elemental layer. 
This elemental layer is referred to as the 'source element' in the 
K&M review. 1 The sample was then mounted in a vacuum 
chamber, with the elemental layer facing the upstream side of the 
diffusion barrier. The sample was heated to 70 °C and D 2 
allowed to diffuse though the structure. During the course of the 
experiment, the elemental composition of the 'source element' 
layer was monitored in situ and in real time using X ray photo 
electron spectroscopy (XPS). As the D 2 passed through the 
sandwich structure, the elemental composition of the thin 'source 
element' layer was observed to change as a function of time. As 
the concentration of the source element decreased, the amount of 
product element increased. 

Shanahan states these transmutation results were due to 
contamination. However, either Pr or Mo was only observed 
when Cs or Sr, respectively, was deposited on the Pd/CaO 
multilayer prior to permeation. Neither was otherwise observed. 
Furthermore, if Mo came from vacuum chamber contamination, 
then it should be observed with bare Pd instead of only with a Pd/ 
CaO multilayer, but it wasn't. This effect did not occur when 
CaO was replaced by MgO, or when H 2 , was used even though 
the other conditions remained unchanged. Hence, the deuterium 
permeation of a Cs or Sr layer in the Pd/CaO multilayer was 
necessary for elemental transmutation. 

Shanahan also referenced NRL's' assertion that the inner wall 
of Iwamura's balance, and nowhere else in his laboratory, was 
contaminated with Pr. Iwamura used the balance twice for each 
sample for 10 s each time. If Pr from the inner wall 'of the balance 
contaminated the Pd sample, the lower part of the Pd multilayer 
sample should also have been contaminated: it wasn't. Praseo 
dymium should have consistently contaminated both control 
samples and multilayer samples, but it didn't. 

The ion implanted Cs concentration continuously decreased 
from the surface. There was no Pr in the "sample prior to 
permeation, but after deuterium permutation, the Cs concen 
tration decreased in inverse proportion to the increased Pr 
concentration found in the top 10 nm of the surface. Prior to 
permeation, the Cs depth profiles in both samples were nearly 
equivalent, and thus, Cs atoms didn't diffuse. It is unlikely a Pr 
contamination impurity migrated as Pr was only found within 10 
hm of the surface. Consequently, neither NRL's contaminated 
balance hypothesis nor Shanahan's suppositions account for the 
observations of elemental transmutation. 
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2.4 Energetic particle detection using CR-39 

In their review, K&M r discuss the results of an SRI replication of 
a Pd/D co deposition experiment done using CR 39, a solid state 
nuclear track detector. In his critique; Shanahan implies that 
little or no control experiments had been 'done to test conven 
tional origins for the tracks observed in the CR 39 detectors used 
in the experiments. He further suggests that the tracks that have 
been observed in the CR 39 detectors are due to either 0 2 attack 
or 'shockwaves' resulting from explosions due to D 2 /0 2 recom 
bination on the Pd surface. He also states that the triple track 
shown in the review article is actually overlapping tracks. 

In actuality, SPAWAR had done an * exhaustive series of 
control experiments that showed that the tracks were not due to 
radioactive contamination of the cell components nor were they 
due to mechanical or chemical damage. 17,18 The time duration of 
these control experiments were the same as that used in the Pd/D 
co deposition experiments. Also, the experimental results 
summarized in Fig. 1 rule out both 0 2 attack and Shockwaves as 
the source of the tracks. It was reported that when Pd/D co 
deposition was done on Ni screen, in the absence of an external 
electric/magnetic field, no tracks were observed on the CR 39 
detector. 17 Instead the impression of the Ni screen was observed, 
Fig. la. The observed damage is consistent with X ray/gamma 
ray damage. When Pd/D co deposition was done on Ni screen in 
the presence of an external electric/magnetic field, tracks were 
observed, as shown in Fig. lb. A high track density is observed 
inside the eyelets of the Ni screen where the Pd plated out. In 
contrast, tracks in CR 39 were observed in Pd/D co deposition 
experiments done on Ag, Au, and Pt wires in both the presence 
and absence of an external electric/magnetic field. 17 The effect of 
cathode material on the generation of energetic particle tracks in 
CR 39 is still not understood. Recently, Pd/D co deposition 



experiments were done on a composite electrode, Fig. lc, in the 
absence of an external electric/magnetic field. The composite 
electrode was a Ni screen. As shown in Fig. l c, half the Ni screen 
is bare.. Metallic Au has been plated on the other half. At the end 
of the experiment, the detector was etched and analyzed. The 
results show that no tracks were obtained on the bare half of the 
cathode, Fig. Id. The impression of the Ni screen is observed. 
However, tracks were obtained on the Au coated . Ni screen, 
Fig. le. Both halves of the cathode experienced the same chem 
ical and electrochemical environment at the same time. If Sha 
nahan's suppositions were correct that the pitting in CR 39 is 
caused by either explosions due to chemical reactions or to 0 2 
attack, those reactions would have occurred on both the bare Ni 
and Au coated Ni halves of the cathode and both halves would 
have shown pitting of the CR 39 detector. This was not observed. 

Triple tracks in CR 39 are diagnostic of the carbon breakup 
reaction due to interactions with > 9.6 MeV neutrons and is the 
most easily identifiable neutron interaction with the detector. 19 
These triple tracks have been observed on both the front and 
back surfaces of the CR 39 detectors. 19 * 20 They have not been 
observed in CR 39 detectors used in either control experiments 
or blanks. The triple track shown in Figure 12 of the K&M 
review is similar to those observed in CR 39 detectors that have 
been exposed to a DT neutron source. Fig. 2 compares Pd/D co 
deposition generated triple tracks with those created upon 
exposure to a DT neutron source. Both sets of tracks are indis 
tinguishable. Fig. 2a and b are examples of symmetric triple 
tracks while those in Fig. 2c are asymmetric triple tracks. 

2.5 Temporal correlation between heat and 4 He 

The China Lake experiments on the correlation of heat and 
helium 4 production carefully ruled out contamination. 5,21 
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Fig. 1 CR 39 results for Pd/D co deposition done on Ni screen cathodes, (a) Photogragh of CR 39 used in an experiment performed in the absence of 
an external field. The impression of the Ni screen is observed. Photograph was obtained from S. Krivit, New Energy Times, (b) Photomicrograph of CR 
39 used in an experiment performed in the presence of an external magnetic field, 20 x magnification. Tracks are observed inside the eyelets of the Ni 
screen, (c) Photograph of the composite electrode used in a Pd/D co deposition experiment done in the absence of an external electric/magnetic field. The 
top half of the cathode is bare Ni screen, the bottom half is Au plated Ni screen, (d) Photomicrograph of CR 39 in contact with the bare Ni half, 20 x 
magnification. The impression of the Ni screen is observed, (e) Photomicrograph of CR 39 in contact with the Au coated Ni half, lOOOx magnification. 
Tracks are observed. 
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Fig. 2 Comparison of Pd/D co deposition generated and DT generated triple tracks. 



Control cells were run in the same manner as the cells that 
produced excess power. Excess helium 4 was measured in 18 out 
of 21 cells that produced excess heat. None of the 12 control cells 
yielded excess heat or showed excess helium 4 production. The 
random probability of obtaining the correct heat/helium 4 rela 
tionship in 30 out of 33 studies is 1 : 750,000 (see Appendix C of 
Ref. 5). Furthermore, it is very unlikely that random errors due 
to contamination would consistently yield helium 4 production 
rates in the appropriate range of D + D fusion of 10 M 10 12 atoms/ 
s per watt of excess power. 5 * 21 

Case 22 reported production of extra energy by nano particles 
of palladium on the surface of charcoal when the material was 
exposed to D 2 gas at temperatures up to 175 °C. McKubre et ai 2i 
replicated the claims. The results of this experiment are shown in 
Fig. 3a. This is the Figure 6 in the 2004 report prepared by 
Hagelstein et at. 24 that Shanahan discusses. This plot illustrates 
the real time correlation between excess heat and the growth of 
4 He concentration in a metal sealed, helium leak tight vessel that 
was observed in the SRI replication of the Case experiment. In 
his critique, Shanahan briefly touches on the quantitative and 
temporal correlation of excess heat and 4 He production with an 
odd argument posed as a rhetorical question: "If in fact there is 
no excess heat, then what exactly is being plotted on the Y axis?'' 
Where does the "fact" that "there is no excess heat" come from? It 
comes from the strained logic that the CCSH "explains all excess 
heat results." As discussed above, CCSH has no validity. Plotted 
on the X axis of Fig. 3a is the increased level of 4 He measured in 
samples drawn from a helium leak tight vessel. Again in his 
critique, Shanahan asks: "If there is no proof that the observed He 
is not from a leak, then how does one know that is not what is being 
plotted on the Xaxis?" This is easily explained. The shape of the 
measured 4 He vs. time curve is quantitatively different from that 
of a con vective or diffusional leak of ambient 4 He into the closed 
cell. The measured and plotted [ 4 He] first remains constant (no 
leak), then rises approximately linearly to roughly twice the 
ambient air background level. A shape consistent with the 
hypothesis Shanahan proposes would be exponential with 
greatest slope at time zero and rising asymptotically to the 
environing background level (5.22 ppmV). So an explanation 
invoking an in leak from the ambient can be seen to fail quan 
titatively. 
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Fig. 3 Summary of SRI results on the Case replication, (a) Plot showing 
correlation between 4 He and excess heat where O are gradient data 
points (y 18.36 x, R 2 0.99); SSSSis gradient Q 31 ± 13 MeV/ 
atom; $ are differential data points (y 18.89x, R 2 0.95); = is 
differential Q 32 ± 13 MeV/atom. (b) Helium 4 increase in sealed cells 
containing Pd on C catalyst and D 2 (H 2 ) gas where """"is 4 He in 
room air at STP; B is SCI; • is SC2; O is SC3.1; ■ is SC3.2; □ is 
SC4.1;and A is SC4.2. 



Fig. 3b shows plots of the 4 He concentration, [ 4 He], measured as 
a function of time. This is the Figure 1 2 that Shanahan discusses in 
his critique of the SRI replication of the Case experiment. In his 
critique, Shanahan questions the decrease in [ 4 He] after day ~30. 
The original experimenters also noticed this, questioned it, and 
sought the explanation experimentally, quantitatively and with 
reference to the literature. At elevated temperatures 4 He absorbs 
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or adsorbs to a modest degree into or onto carbon; the measure 
ments reported therefore reflect a slight systematic under 
measurement of the [ 4 He] consistent with the measured Q value 
correlation between the rates of heat and helium production. 
Shanahan impugns the mass spectroscopist by pretending supe 
rior knowledge of the variability of f 4 He] in room air. The original 
reports indicate that each helium data point was developed by 
measuring 4 He in a D 2 standard, in the sample, and in room air. 
All three measurements are made for each data point. There is no 
fluctuation of [ 4 He] in room air as any level of actual experience or 
a simple calculation of the volume of helium needed would show. 
Nor is there an "unknown and therefore uncontrolled systemic error 
in the mass spectrometer results". 

3. Conclusions 

Despite Shanahan's unsubstantiated allegations, LENR 
researchers are well aware of the necessity for controls to verify 
proper instrument function while eliminating more prosaic 
explanations for the observed effects. Indeed, peer reviewed 
published papers and conference presentations have long dis 
proved Shanahan's chemical/mechanical suppositions regarding 
LENR observations. Furthermore, contrary to Shanahan's 
assertions, the observed effects are often several orders of 
magnitude larger than the measurement errors. For example, in 
a variety of experiments, the solid state nuclear track detector 
background was less than 1 track/mm 2 whereas the signal 
exceeded 10,000 tracks/mm 2 ! Both Swartz and a team at Ener 
getics have reported excess power an order of magnitude greater 
than the input power in elect rolytically driven systems. 

Similarly, LENR researchers have replicated the LENR effect in 
a variety of electrolytic and gas loaded systems. First Miles, and 
later both De Ninno and an exhaustive effort by SRI, correlated 
4 He production with heat in electrolytically loaded systems. Later, 
SRI replicated the 4 He heat correlation in gas loaded systems with 
Case's Pd/carbon catalyst and Arata's double structured electrode. 
Excess heat production in Szpak and Mosier Boss' electrolytic Pd/ 
D co deposition system was first measured by Miles and then 
replicated by Letts. Kitimura and Ahem have both replicated 
excess heat from Arata and Zhang's gas loaded Pd/Zr0 2 nano 
structures. However, reproducible heat production in bulk Pd is 
still an issue, with much to be learned about Pd metallurgy and 
batch to batch variability. Indeed, material irreproducibility 
plagued the semiconductor field for decades and is still a concern 
with high Tc superconductors. This is not a new phenomenon for 
a new and emerging field. In conclusion, reproducible control of 
LENR has been difficult to achieve because of multiple factors 
including significant Pd/D loading, adequate loading times 
(sometimes weeks), loading rate, deuterium flux, lattice prehistory, 
and electrolyte/cathode compositions. 
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SURVEY 

Survey of the Observed Excess Energy and Emissions in 
Lattice Assisted Nuclear Reactions 

Mitchell R. Swartz 
e-mail: mica@theworld.com 

Abstract — Lattice assisted nuclear reactions (LANR) are real, and offer a clean, 
efficient potential new source of energy production. Two decades of LANR R&D 
have confirmed excess heat production, and other clearly nuclear phenomena, 
using electrolysis and other gas loading techniques. Requirements for success 
include incubation time, high loading of >90% PdD x , and other requisite con- 
ditions difficult to achieve. Several types of LANR now exist, as well as LANR 
metamaterials, and several types of triggering and control methods. In LANR, 
excess heat and helium-4 are the usual products, but charged particles, tritium, 
and the sequelae of neutrons can be sometimes detected. Excess power gains 
up to 200-400%+ have been reported. Given the prevalence of the fuel, and the 
incredible efficiency, LANR could be an important revolutionary technology. 

Keywords: palladium — excess heat — lattice assisted nuclear reactions — deute- 
rium — deuterons — loading — flux — excess power gain — optimal 
operating point 

1. Background: Brief Survey of Lattice Assisted Nuclear Reactions (LANR) 

LANR [1-44] enable deuterium fusion. They are incredibly clean and free of 
pollution, all toxic emissions, all carbon footprints, all greenhouse gases, and 
radioactivity, while obviating fossil fuel. The deuterium is plentiful in the oceans. 
But the problem with this new technology is that the first published LANR 
reaction involved the 1989 Pons-Fleischman (Drs. Martin Fleischmann [South- 
ampton, UK] and Stanley Pons [Utah]; P-F) experiment which was called "cold 
fusion" [1, 2]. Before that, the term was originally introduced by Benjamin 
Franklin for fulgurites, created by atmospheric lightning discharging into sand. 
Rather than agglomerating sand, LANR's core is quite different, involving a 
metal, like palladium, loaded fully with heavy hydrogen [45-51], obtained either 
from deuterons from heavy water or gaseous deuterium. 

Cold fusion was widely, but not deeply, investigated in March 1989. P-F 
announced that the "electrochemical experiments" they had conducted had pro- 
duced more energy ("excess energy") than could be accounted for, either by input 
energy or by available chemical reactions. They speculated that nuclear reactions 
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were involved. Attention was directed to cold fusion which savaged its messen- 
gers for global sensation and to benefit special interests. Was there a substantive 
basis for this attack? Fusion had not been explored, and was not known to occur, 
at low temperatures or in solids in a lattice. High energy theoretical physics never 
involved a lattice in the nuclear calculations. And yet, in favor of LANR, this was 
not the first time a lattice was involved with coupling to nuclear effects. Moss- 
bauer effects [52-54] preceded cold fusion, as did other physics and engineering 
calculations which would eventually prove cold fusion is consistent with physics. 
Although the Mossbauer effect involves nuclear decay, it also shows a coherent 
momentum coupling to the lattice as a whole. The relevance to LANR is not 
the nuclear decay versus nuclear fusion, but the fact that the Mossbauer effect 
actually heralds one real existing case of nuclear lattice coupling. It is an example 
of a coherent linkage between the nuclei and electronic s-orbitals bathing them, 
coupling them to the entire solid state lattice. It demonstrates that the lattice is 
important in this branch of nuclear physics and must be considered, even if it was 
not previously. 

In 1989, most efforts failed because of flawed paradigms, cracked inactive 
palladium cathodes, contamination (including from ordinary water), and most 
often, improper cell configurations, inadequate or questionable loadings, and 
incubation times. The patterns of failure have been many and have been discussed 
in detail elsewhere [1, 38], although in 1989 the physics community did not 
believe the initial P-F experiments since fusion was not known to occur at low 
temperatures or in solids. Today, the experimental facts rule. The initial failures, 
some which took years to understand, involved bad paradigms, questionable 
materials and loadings, but that is now resolved. Particle emission, excess energy, 
power gain, commensurate linked helium-4 production, increasing power gains 
and total energies achieved since 1989, all pave the way to an important, new, 
clean form of energy production: LANR. 

Two decades of R&D, sub rosa, have investigated LANR phenomena ranging 
from excess heat production (far above the input), very low level but measurable 
emissions, thin films, and coupling to motors and electricity production systems. 
A few hundred credentialed scientists with diverse backgrounds continued to 
conduct careful experiments as they performed detailed data analyses using 
improved instrumentation, equipment, calibration, and controls. No single error 
or combination of errors on the part of all of the scientists can explain the develop- 
ing results. They have been reported in over 3000 papers [55]. This paper will 
review a small, but worthwhile, fraction of the worldwide experimental work 
which saliently provides much compelling evidence that nuclear reactions can be 
assisted by a metallic lattice, PdD x . 

As will be discussed in Section 8, LANR (cold fusion) is consistent with 
conventional physics. The LANR-derived "excess energy" begins at high energy, 
in the excited state of helium, which is obtained from reactions between deuterons 
within the lattice. That helium-4 excited state is either the first excited state, or 
one energetically located above it, all at least 20 million electron volts (20 to 
~23 + MeV) above the ground level. This is significant in magnitude and clearly 
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Fig. 1 . Diversity of palladium LANR sites and nanostructures. 



not "low energy", as often (mis)claimed. As such purported "low energy nuclear 
reactions (LENR)" are a misnomer, a paradoxical description of what is actually 
not observed. Furthermore, if these are low energy reactions, why even bother? 
Fortunately, they are high energy reactions. 

Today, LANR research involves electrolytic (with solution resistance ranging 
from conventional to "high impedance" devices in the range of 200,000 ohms), 
gas loading, gas permeation, ion beam, and glow discharge loading techniques 
and devices. They run in both open and closed systems, at pressures up to 10,000 
psi, and driving motors, with on-line monitoring, redundant, high precision, 
time-resolved semiquantitative calorimetry. 

What has been learned? That LANR is real and generated in one of three 
different sites within the solid state, deuteron-loaded, metallic palladium lattice 
[42] (Figure 1). Each location has its own, differing, rate of excess heat, tritium, 
and helium production and appears to be linked to a different group of optimal 
operating point (OOP) manifolds characterizing active LANR samples and 
devices [39-44]. 

The fuel for LANR is the deuteron. It is driven into the metal by the applied 
electric field intensity or by gas pressure applied. In most cases, the product is an 
extraordinary amount of heat. Commensurate with the amount of excess heat is 
the "ash", usually de novo helium-4. The important point is that from those high 
energy levels of He 4 * made in LANR come the observed excess energies in those 
difficult-to-achieve loaded lattice conditions, under some conditions. 
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These reactions are complex, and under some conditions, tritium and other 
emissions result. Some of the variety of regions involved both within, and upon, 
the metallic lattice is shown in Figure 1 [42]. Like hot fusion, the keys are con- 
tainment, time, and density, but with flux substituted for temperature [1, 37, 43, 
44, 56, for example]. This first key for LANR is that the PdDx alloy must be 
driven, usually electrically, to extremely high loading, until it is filled and almost 
bursting like a sponge with water. The electrode must accept and maintain high 
loading for excess heat (>90%), for a sufficient incubation time, up to several 
hundred hours. Why? Vacancies must drift into the bulk from the surface, slightly 
facilitated by the loading itself [7, 56-58]. 

The additional keys for LANR are that there must be integrity of the loaded 
alloy; a condition difficult to achieve, although it is circumvented to some degree 
by the codeposition methods, albeit with their limitations [5, 7]. As the lattice 
loads, it swells. Too much swelling yields irreversible failure, just like a swollen, 
burst balloon. Another requirement is that deuteron flux must continue, within and 
through the already highly loaded lattice. 

LANR success is rewarded by "excess heat", which means that the energy 
producing reactions have generated de novo helium into the lattice (~10 12 for 
every watt-second), and those conditions were adequate to enable energy transfer 
to the lattice. LANR success also means that significant energy (think, E = mc 2 
from the tiny difference between D2 and He 4 ) is released rather than the low 
energy released by "burning" the deuterons into heavy water. There is more heat 
released than if the entire cathode were substituted for an equivalent quantity of 
TNT, but in this case it is safe, clean, and efficient. 

2. Varieties of LANR 

The LANR method which P-F first taught in March 1989 had problems, 
including inefficient reproducibility, and a requirement for very high loading with 
long incubation time. This created havoc for those inexperienced in metallurgy, 
electrochemistry, and physics. Today, briefly, there are several types of LANR; 
conventional (F-P), two types of codeposition (JET Energy, SPAWAR), dual 
cathode (Arata) systems, and a variety of other loading systems. 

On one hand, development for high power has led to today's high electrical 
solution resistivity LANR systems (very low levels of electrolysis yield superior 
excess heat levels pioneered by JET Energy) and then LANR metamaterials 
(JET Energy [59]). Metamaterials use shapes engineered to control deuteron flux, 
even at equilibrium, and even after loading, such as shown in Figure 2. The 
Phusor® spiral cathode system, with its open helical cylindrical geometry, in a 
high electrical resistance solution, creates a unique and unusual electric field 
distribution [59]. There is an anomalous effect in those portions of the cathode 
closest to the anode. This results in both deuteron loading flux from the solution 
to the electrode, and intra-palladium deuteron flux [59]. 

This configuration is a new kind of Pd/D 2 0/Pt and Pd/D 2 0/Au engineered 
LANR structure with impressive energy gain and fairly good reproducibility [4, 7, 
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Fig. 2. Phusor LANR cathode in high electrical resistance solution. (Left) 2-D vector E-field distri- 
bution for two parallel, infinitely long, wire electrodes (anode at the top, and cathode wire). 
(Middle) 2-D vector E-field distribution for the wire-PHUSOR®-type LANR system. (Right) 
Close-up of cathode showing asymmetric bubbling. This heralds flux through the loaded 
metal, which differs from how others approach the problem. 

10, 60]. These contain low paramagnetic content heavy water creating a unique, 
distinguishing electric field distribution quite different from customary wire- wire 
and plate-plate systems. LANR metamaterials, and high loading systems (includ- 
ed those explored by LENA, Energetics) and metallurgically engineered electrodes 
(NRL, SPAWAR, JET Energy), all point the way to high output powers and 
efficiencies. 

On the other hand, codeposition LANR systems point the way to speedy onset 
for some of the reactions. Codeposition yields faster results without the prolonged 
incubation times. In codeposition systems, fresh Pd and D plate out together on 
the cathode. Highly expanded surfaces, nanoscale spherical nodules dominate on 
the growing surface. Cyclic voltammetry and galvanostatic pulsing experiments 
indicate, and excess heat measurements herald, that a high degree of deuterium 
loading (with an atomic ratio D/Pd > 1) is obtained within seconds. The results 
to date indicate nuclear reactions which occur very near the surface of the elec- 
trode (within a few atomic layers). In the original JET Energy Pd/D codeposition 
process, working and counter electrodes are immersed in a solution of palladium 
solution with neither chloride nor lithium, deposited on palladium. In the SPAWAR 
Pd/D codeposition process, working and counter electrodes are immersed in a 
solution of palladium chloride and lithium chloride in deuterated water, deposited 
onto silver, gold, or copper. There are physical differences in the two types involv- 
ing deep diffusion [5], where Pd is deposited either on palladium (like Dr. Swartz) 
or upon non-loading materials such as copper, gold, silver, or platinum (like 
SPAWAR). 

SPAWAR and JET have investigated the physical changes, the excess heat 
generation, hot spots with calibration showing near- and far-infrared (IR) emis- 
sion (Figure 3). JET Energy's and SPAWAR's (near- and medical IR imaging) 
have revealed that in LANR there are cathodic hot spots, and not just Joule 
heating in the solution (IR drop). The desired reactions producing excess energy 
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Fig. 3. Visible and near-IR images of a DAP Phusor® type LANR device in heavy water before and 
after activation. 

yield localized hot spots (Szpak). The calibrated imaging of these localized 
hot spots, using an IR camera, reveal non-thermal near-IR emissions correlated 
with excess heat (Swartz) in active LANR devices by in situ monitoring [11] 
(Figure 3). This discovered non-thermal IR is linked, and specific, to the presence 
of excess heat production and not their physical temperature. This confirms 
the Swartz-Verner hypothesis that in LANR, unlike hot fusion, bremsstrahlung 
emission, under increasingly lower temperatures, shifts from penetrating ionizing 
radiation toward skin-depth-locked infrared radiation [61]. 

3. The Products of LANR 

In LANR, excess heat and helium are the usual products, but charged particles, 
tritium, and the sequelae of neutrons can be sometimes detected. Excess heat 
and helium production are the dominant reactions. Melvin Miles of China Lake 
with Johnson-Matthey Pd rods was the first to show the correlation of heat and 
helium-4 production. Arata and Zhang reported de novo He 4 with LANR, includ- 
ing with Zr2C>4/Pd powder exposed to deuterium gas, but not with hydrogen gas. 
Les Case ([28]; NH), using LANR with platinum group metals on carbon cata- 
lysts, reported He 4 production from deuterium gas. As a result of these findings, 
but ignoring the impact of the lattice for the moment, the reaction is something 
like 

D + D — He 4 + -22 MeV (lattice) 

Energy and momentum are conserved in LANR [49, 62, 63], and because of 
the unique relationship to the lattice, the helium generated is moving slowly, at 
low velocity, very unlike hot fusion (discussed below). The He 4 which appears is 
retained in the cathode, until very high temperatures (-850C). The peak energy is 
consistent with the relatively low energy, but penetrating, ionizing radiation. Miles 
(China Lake, USN) and M. Srinivasan (Bhabha Atomic Research Center [BARC]) 
independently used dental x-ray films on the outside of this apparatus; they be- 
came fogged indicating low energy x-ray production. 
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In rare conditions, tritium production has been seen. In India, M. Srinivasan 
from BARC reported tritium in 1989. John Bockris (Texas A&M) reported tritium 
in bursts but the tritium was not accompanied by measurable heat, which he 
measured in other experiments. Szpak (SPAWAR) in open cells reported 3000 to 
7000 atoms per second for a 24 hour period. Ed Storms (LANL) reported excess 
tritium in 10% of his cells. 

Some experiments have detected very low number neutrons and charged 
particles with short range. M. Srinivasan (BARC) reported neutrons in 1989. As 
the current increased beyond 100 amperes, neutron signals, in bursts, resulted in 
6 of 1 1 cells. X. Z. Li (Tsinghua U) first used CR-39 in his 1990 Pd gas loading 
experiments to detect energetic charged particles [64]. CR-39 is a polyallydigly- 
col carbonate polymer, widely used as a time-integrating, solid state, nuclear 
track detector. Larry Forsley (JWK International) and Mosier-Boss (SPAWAR) 
have reported D-D and D-T possible reaction pathways capable of generating the 
observed charged particles, neutrons, etc. Their CR-39 tracks indicate possible 
neutron interactions, including carbon shattering. Some tracks herald D-D and DT 
reactions. Etching suggests uniformity in the 2-8 MeV range. The triple tracks, 
found in -5-10 of their experiments, indicate energetic neutrons having shattered 
a carbon atom. Also observed in LANR systems are post LANR mini-explosions, 
ionizing radiation, and neutron production, and tritium production. These obser- 
vations of significant quantities of high energy charged particles, and emissions, 
in LANR systems, suggests that there is accumulating, near overwhelming, 
evidence that nuclear reactions in, and assisted by a lattice, are initiated at low 
energies. 



4. Megajoules of Excess Energy 

P-F reported excess energies of 4 megajoules in 80 hours. Similar amounts are 
seen in Figures 4 and 5. Several LANR devices show excess power gains from 
25% to several times input electrical power, beyond the controls. High impedance 
LANR devices have shown power gains 200% to 400%, and one has yielded 
8000% power gain for a short time. JET Energy has shown that some electrodes, 
of specific shape, are metamaterials which produces excess heat of a superlative 
magnitude, successfully driving Stirling engines at the 1-19+ watt level [3, 4, 
6, 7, 39-41]. In 2003, JET demonstrated a working LANR high impedance 
PHUSOR-type LANR systems for 5 days at MIT at ICCF-10, producing -230% 
excess energy at the 1-2 watt level. 

Representative time histories (Figures 2 and 3) show both input and output 
electrical powers and energies. The input electrical power was switched manually 
between the LANR device and the resistor ("Control"). Integrated total energy for 
electrical input (solid red line) and thermal output (dashed blue line) are shown. 
The data marked by "PHUSOR" heralds electrical power supplied to it. The input 
electrical power is taken as V * I, so the excess heat measured was a lower limit to 

what occurred. An excess heat is induced at low power with a gain near 200%, 

C1| after which the system is taken to higher input power, where the 
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Fig. 4. Input electrical power (solid red line) and output thermal power (solid blue line) of a single 
ohmic calorimeter as a function of time. 
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Fig. 5. Input electrical power (solid red line) and output thermal power (solid blue line) as a function 
of time for a Dual Ohmic Control (DOC) Calorimeter showing and activation energy, power 
gain, excess heat, and "heat after death" (HAD) which occurs after the termination of input 
electrical power. 
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power gain is lower, near 130%, followed by another calibration pulse. After this, 
the cell produces excess heat under varying conditions. The total input energy 
over 4000 minutes is illustrated by the solid red line, giving a result near 480 kJ. 
The total output energy over 4000 minutes is illustrated with the dashed blue line, 
giving a result of about 820 kJ. One observes in this run an energy gain of 1.7. 

It can be seen in Figure 3 that the observed output power is much greater 
for the deuteron-loaded system as compared to the joule control and thus, there 
is excess heat. Two additional curves, the result of time-integration, on Figure 3 
support the excess heat of the deuterium-loaded palladium system compared to 
the control. Figure 3 also has the integrated energy curves. It can be seen that for 
the ohmic joule (thermal) control the integrated energies of the input and output 
arise in parallel. By contrast, in the deuterium-loaded heavy water systems, 
there is an expanding gap which is not parallel but which increases over time, cor- 
roborating that there has been excess heat generated; more than 50,000 joules 
compared to the control. 

The most important point is that even if one were to replace the entire cathode 
with TNT, one would only get 1.2 kilojoules on explosion. The excess energy 
observed with LANR is greater than any known chemical reaction. The second 
most important point is that the excess energy brings heat and changes wrought 
upon the electrode. SPAWAR, JWK, Stringham, Dash and others have reported 
volcano looking pits in electrodes. These induced pits are important for two 
reasons. 

First, these features require a lot of local heat to produce the focal melting of 
the Pd, require substantial energy expenditure in order to form, again consistent 
with a nuclear source, not chemical. Second, SPAWAR [12, 20, 22, 23], Mitsubi- 
shi Industries (Japan) [37], George Miley (U of Illinois) [65], and others have 
shown elements appearing only at these unusual sites, which are consistent with 
nuclear, possibly even fission, products, some of which could not be extracted 
from cell components. 

The heat diffuses away from the cathode, the site of LANR activity. Szpak, 
Mosier-Boss and Frank (SPAWAR) have shown that the temperature of the 
cathode is greater than the solution for codeposition. Swartz has shown how the 
temperatures change between anode and cathode as the OOP is reached. Modern 
calorimetry systems routinely employ calibration including thermal ohmic, metal- 
lic controls, and thermal waveform reconstruction. JET Energy measures the 
background noise, displaying it in "thermal power spectrograms" showing both 
input and output power, and energy by time-integration (Figures 4 and 5). These 
are supplemented calorimetry with up to five corroboratory measurements includ- 
ing heat flow measurements, electricity production, and paired, LANR-coupled 
Stirling motors. 

5. Triggering LANR 

There are two ways to control LANR — triggering and maintaining one OOP. 
Successful LANR requires critical control of input power, the OOPs of the driven 
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Fig. 6. Three LANR OOP manifolds. 



systems, loading ( > 85-90%), and loading flux. Worse, the driving and loading 
fluxes needed for the reactions have a side effect. They can easily destroy a Pd 
specimen making it never work again. This occurs because there are complex 
metallurgical problems which involve swelling grain size and changing orienta- 
tions, occurring at increased loadings, deforming the lattice. More than 1 giga- 
pascal pressure produces stress, strain, cracks, deloading, and the usual "fatal" 
cracking. 

JET Energy has examined the impact of laser irradiation on LANR cathodes, 
and reported in 2003 that part of the impact is due to reflection off of the cathode 
back into the double layer. There, deuteron injection into the palladium increases 
(activation energy of -14 kilocalories per mole) from microwave rotation and IR 
vibration for the intermolecular transfer of deuterons to the Pd [10]. Hagelstein, 
Letts, and Cravens [29, 66] have reported both single and dual photon impacts on 
cathodes. 

The important point is that several types of experiments have revealed that 
input energy levels of less than lOeV (involving the applied electric field, with or 
without additional visible light irradiation) can successfully stimulate production 
of excess heat of megajoules and, on occasion, stimulate nuclear by-products, 
including neutrons which have been detected at energies exceeding 12 MeV 



JET Energy reported that anomalous energy gain in metal deuterides became a 
more reproducible phenomenon as system operation was guided using continuum 
electromechanics. It revealed that there are narrow regions of optimal excess 
power generation, and peak helium-4 or tritium production, each when viewed as 
a function along the electrical input power axis (Figure 6). In Figure 6, the three 



[23]. 



6. OOP LANR Operation 
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OOP manifolds show LANR systems response for excess power gain, de novo 
helium and tritium production, for several LANR systems, including codeposition 
and palladium-black nanomaterials. The peak of each of these relatively narrow 
biphasic functions is the OOR The OOP peak is only one operating point at which 
the LANR system can be driven. The other possible operating points at which the 
system can be driven are not "optimal", but are within the OOP manifold. 

OOPs are complex, often more than one, and they can change shape and size 
over time. During situations in which excess power is generated from an active 
LANR sample or device, large changes in LANR output, such as excess power 
gain, are observed as the input power is varied over a relatively small range. Over 
the years, the OOP approach to LANR has been quite successful (JET Energy 
[38-41]; JWK [67]; Innoventek [68]). The development of OOP technology 
has been one of our most useful assets in this research. Most importantly, OOP 
operation allows control and better understanding of LANR systems. For exam- 
ple, there are the corresponding matched peaks for heat production and helium 
production in the Pd-D20 system, in an entirely different regime for tritium 
production and Pd nanomaterials. 

Second, OOP behavior is a general property of most, if not all, LANR systems. 
OOP manifolds appear to be universal, describing a large group of LANR systems 
and their generated excess heat, incremental helium-4, and tritium production. 
OOPs characterize output for heavy water helium production, for excess heat pro- 
duction from general LANR systems and devices, for high impedance LANR 
devices, for codeposition systems and codeposition PHUSOR LANR devices, for 
tritium generated from codeposition and "P-F -type heavy water systems, and for 
excess heat and helium production in palladium-black systems (Figure 6). 

Peak LANR performance occurs with production of heat and He 4 , or tritium, at 
their two OOPs which exist at two different locations in electrical input power 
space. As a result, OOPs explain a vast set of experimental data, not otherwise 
explicable. 

Third, when the data is thus organized, it formidably dispels any arguments 
that LANR research is not reproducible. Fourth, OOP operation enables research- 
ers to "standardize" samples and devices, which has led to several discoveries, 
including those which only occur when the LANR sample or device is driven at 
the OOP (including maximizing and controlling "heat after death", the response 
to incident coherent optical radiation, and non-thermal near-IR emission). 

7. Transmutations from LANR 

The production of helium-4 de novo, making the excess heat, when a LANR 
device is driven at its OOP is a transmutation. Other transmutations do not 
produce heat, such as when tritium is produced. Iwamura (Japan, Mitsubishi 
Industries) reports transmutation by deuterium gas permeating through palladium 
which has barriers of cesium and calcium oxide. The cesium content drops, 
and praseodymium appears (also strontium to molybdenum). George Miley (U of 
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Illinois), John Dash (Portland State), Takahashi (Osaka U), Karabut (Russia), 
DeNinno (ENEA Rome), Claytor (LANL), Arata and Zhang (Osaka), and 
Stringham (HI) have all reported shifts in isotopic ratios, although most have not 
semiquantitatively corrected for electrophoretic mobility (ie electrodeposition). 

8. Theories Involving Portions of LANR 

It cannot be true that only one single "theory" will fit all the solid state, 
nuclear physics, and requisite electrical engineering. They involve a complex non- 
linear, time-variant system including an overloaded metal lattice, stirring with 
flux, and electrical currents involving both electrons and deuterons and their holes. 
In time, also formed are low dielectric constant layers appearing spontaneously in 
electrical series (bubbles). There are second order applied fields. This is in addi- 
tion to the electric fields, magnetic fields, and electromagnetic fields including 
optical, terahertz, and other irradiations, which LANR experimentalists use, which 
result from the drifting electrons, deuterons, and their holes. The bottom line is 
that no one theory can ever cover it all. Instead, there are several, and they fit 
conventional physics quite well [31, 44, 56, 58, 62, 63, 69-74]. 

The quasi-one-dimensional (Q1D [39-44]) model of loading, based on 
continuum electromechanics, has led to the discoveries of OOPs and the key roles 
of D-flux, solution conductivity, and cathodic irradiation by laser in LANR 
systems. Recently, coupling this with Laplace's law has uncovered the need for 
deuteron flux within the palladium in an already highly loaded (D/Pd) LANR 
system. The Q1D models most important insight is that the first order D-flux 
equation, with the substitution of the Einstein relation, shows that the ability 
to load D depends on the ratio of ordering energy (the applied electric field) to 
thermal disorder (k B * T) minus what goes up into the gas. The latter is perhaps 
most important because it reveals why so many have failed to generate successful 
LANR, because the name "fusion by electrolysis" is a misnomer. 

How is fusion achieved? Are there "expected products"? In hot fusion without 
a lattice, the kinetic energy of 23.8 MeV charged particles (alphas) yields ioniza- 
tions, Pd knock-off atoms, low energy X-rays, and heat. Secondary neutrons (by 
D[a,n]) have a small cross-section. Most physicists are more aware of the ioniza- 
tion and X-ray production of D + D impact physics without a lattice. In this 
hotter fusion, the products are fast moving helium (23.8 MeV a-particles) which 
yields 22 keV Pd K shell X-rays and bremsstrahlung below ~4 keV. Conventional 
bremsstrahlung is ionizing penetrating radiation well-associated with hot fusion. 
In D + D impact physics without a lattice, neutrons and charged particles (fast 
moving helium ions, a particles) are seen. 

In summary, in hot fusion, the production ratios are about 50% neutrons 
with He 3 , 50% tritium and a proton, and a tiny fraction (less than 1/1,000,000) as 
nuclear gamma rays. By incredible contrast, the production ratios observed for 
LANR reactions is mainly He 4 , and negligible He 3 , neutrons, and gammas of very 
low energies. Why is it different from hot fusion? 
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Historically, since 1989, cold fusion was ignored, along with the scientific facts, 
generally speaking. The basic truth is that the temperature of cold fusion, lattice, 
and the nuclear isospin control which products are observed. The physics in 
LANR appears conventional, but band energies, lattice and isospin issues, and 
temperature dependences must be addressed. First, not all emission branches from 
the excited state of He 4 * are even spin-available. The gamma emission branch 
from the excited state of He 4 * is actually spin-forbidden for both hot and cold 
fusion [62, 63]. However, at higher hot fusion temperatures the restriction is lifted 
slightly. This is consistent to what is seen for both hot and cold fusion. 

Second, the relative absence of neutron and hard gamma-ray penetrating radia- 
tion in cold fusion appears to be due to the lack of availability for two different, 
but thermally linked, reasons. The first thermally linked reason is that the only 
nuclear branches available are those whose band gaps are surmountable by the 
available activation energy (limited by the ambient temperature and incident 
radiation). The neutron emission branch is more than 1 MeV above the first 
excited state (He 4 *). Hot fusion has large activation energies available (it is "hot"), 
whereas LANR (cold fusion) does not. In LANR, given the actual much smaller 
amount of thermal energy, k B * T, available for cold fusion (-1/25 eV), absence of 
adequate activation energy decisively means that that branch is NOT available, as 
it is for hot fusion. Neutrons are not observed, helium production is in its stead. 

The second thermally linked reason is that in the analysis for LANR, with the 
explicit incorporation of temperature into the bremsstrahlung equations, reveals 
that ionizing penetrating radiation by bremsstrahlung is not expected at low 
temperature. The bremsstrahlung shift (secondary to temperature and lattice 
availability) alters from what is expected at room temperature with the forward 
deposition of energy dropping by 18 orders of magnitude. Instead, at cold fusion 
temperatures, the penetrating ionizing radiation shifts to lower frequencies (to 
the near-IR) where the radiation is not longer ionizing, and where it is trapped in 
the palladium by the "skin-depth" effect. In fact, this shift to near-IR was later 
observed (and reported) in LANR devices when they were operated at their OOR 
The result is non-thermal near-IR emission [11]. 

It is the lattice which is key to the final products. It controls the de-excitations 
to produce He 4 in the ground state if there is coupling to though phonons. In hot 
fusion, the lattice — and therefore the coupling — are not there. In LANR/cold 
fusion, the fast moving He 4 (as charged particles, alphas) are not seen because the 
phonons, each about 35^3 millieV, help the He 4 * state shed -20+ MeV to return 
to the He 4 ground state [7, 38, 57, 58, 71]. However, in a coherent lattice, there 
are enough phonons to enable transfer in the nanoseconds required. Hence the 
"excess heat". Ergo, it is the lattice that opens up the new pathway. The many- 
spin, spin boson model [58, 61] has led to discoveries of how exchange energy 
between oscillator quanta enables coherent energy exchange. One sine qua non is 
that there be enough phonons (lattice vibrations) [7, 38, 57, 58, 71, 75]. If they act 
coherently, and if there are enough Frenkel defects, then the lattice appears to be 
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"oiled" enough for coherent energy transfer (this is from where the excess heat 
arises) from the very high energy nuclear state consisting of the nuclear helium 
excited state to the lattice [7, 58, 62, 70]. This unusual coupling in LANR, occur- 
ring from nuclear states to the lattice, is rare, requiring s-orbital interactions. 
It was first seen in momentum transfer to lattices (Mossbauer-type) experiments. 

Other theories which improve nuclear state-lattice interactions are those 
involving Bose-Einstein condensates, poly neutrons clusters, and loosely coupled 
oscillators; each give a view to electron screening, an important physical factor 
in metals, astrophysics, and LANR. The catastrophic active media [56] theory 
models the unusual change in deuteron solubility that Pd demonstrates with 
temperature. 

9. Advanced LANR Technology — Revolutionary Apps Just 
Around the Corner? 

LANR could become the energy multiplier saving the planet. The energy 
density of LANR reactions is 10 million times that of gasoline. The fuel is heavy 
water, obtainable from the sea which is already one part in 6000 a heavy hydro- 
gen. Given the prevalence of the fuel, and the incredible efficiency, LANR could 
play a critical role in all future technologies with potential revolutionary applica- 
tions to all energy issues — robotics, transportation, electricity production, space 
travel. Larger LANR power devices will fit into a hybrid car and offer methods to 
power in vivo medical devices such as the artificial heart. JET Energy, Inc. has 
already reported on thermal and efficiency issues of the electrical feedback loop, 
and has connected the excess heat to Stirling engines. 
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electrophotochemotherapy for treating human tumors and infectious organisms, 
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continues on medical inventions, unusual dielectrics and poled ferroelec tries, and 
lattice assisted nuclear materials and devices to be used for propulsion, electricity 
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Angsffoms 7 ; and the reaction proBaBiiify' j| neSligibie until § 
fefc' fefmis''.; §8tji trie intefaSufefofi separafion fequiremgit 
and tfie lack of normal reaction products (as neutrons and 
gamrn&rays) are required for a complete expiarlaQon of 
^ jteSBjta&B^ Furtner cr&eisffi 6**8 SM feiion reP&rH? 
incliiaing the putative generation of J He invSiv'es fiie 
skeptics'' Bgfief that tfie 6813 fusion ^enSrneni duplicate tfie 
propensity: 6f Strter d&foSftS pafn« for teron fusiofi 
reactions in plasmas: TfiSse plasma^type pamways create 
neutrons arid tnotim: 

ttiese fiv6 reagtiSns jiWE §imlia^pr^iiities J : ffteif 
raho is termed the Branching ratio: Trie following coiipied' 
third and fourth reactions are one-ten millionth less frequent 
for piasma h$«i6gy c^iiisiSn^ niiioii reacti'Snl 1 ': 

lift*" M Hi* * mm] 

Aii of fee SBSve Have in eorfirnon tfie emission of 3 te§fe 
energy ionizing' photon.- §iff neSRer ; tR3t norffiaify obligatory 
emission — nor significant netitrcm emission — criaractenzes 
many of fee coid ftision pHenSme^ tRefefefe; IcioseTiSoie 
2 fepi^ Is tliefe an afeSiute reason feat 
ttiese emissions sfcSuici cteterize all fiisiSfr reactions 0 
including feat witfiin s81id matter? 



ABSTRACT 

Tfie catastrophic active meciiUm (GAM) theory 
hypothesizes a fw§=stag§ sy stern for cold fusion that ends 
willi tfie production of tfie cracks that aBsorB and dissipate,* 
rather than create- the energy required to activate fee desifeci 
reactions: Fdiiowing adequate deiitefon ioadifigj a local 
iffeomogenSity of heat distnBiition in the metal is 
Hypothesized to ; caiise an in=slfii fractional desafiifation of the 
fiiiiy-ioadgd piiaMifri: This desafiifation is feciiitated By 
optical pfionons; eoiipieci with deiitefon transpdit: THe GAM 
theory of cold ftision hypothesizes that these c^ir^ reactions 
occur at select vacancies and defects: §aiasfjophi 5 detitelBn; 
plasmofi; phonori; and polaron fluxes are eoiipisi v/rai further 
exothermic deiiteron desafiifation to cfeaie an active medium 
and at least one positive feedBaelc loop: There is possible 
internal conversion of any potential ftision reactions to the 
lattice fey coupling through the phonons; already present from 
the desaftifatiofi; and polafons feat increase the effective fnass 
of the deutefofts: A "Y -886 electron may stabilize the 
pfe-fiision confipfatiorl; Trie dynafnic instafeiifry continues 
either Ufitii tfie active media is dfained of; By a second 
caiasfxopHie process; the ftision^efecfcsite is no longer 
confined. 

[Keywords: isotopie loading; catastrophic active medium; 
cooperative reaction; deutefiiifri; paiiadiiifn] 

B^TRGBU^nON 

Deutefon^iiteron fusiofi remains eliisive Because of 
eiecfirostatie repiiisiwi Be^een the deiSfons 1 ^^: Many 
theories of cdid ftision iii ^Uadiiim hypothesize fiinneiing' 15 ; 
however within fee Sy^iiifie ifielai fee average intexniiciear 
deiiteron separation ciisfece in Pd is iafgef than cliatemic 
Tiifineiing may Be feciiiSieci By scTeening eiecfrofi? 7 - 8 ; 
efianges in the effetive mass of SiS .ei^Bns 5 ' is Sflci : 
361^905'' detitefon enef^ m^S&^^{ 
scTeening 14 and piasmons 5 . Trie coherent and supemdianee 
feeofies 3 : 16 ' 17 further discuss the n^irrjofls arid incfeaseci 
eiectfofi density Between deiftefons; HoWevef; fee tiifineiing 
profjaBiiity remains vanisfiingiy smaii untii fee S=8 
interniieieaf sepafafidn disSnee decreases to less than =6:7 



We Began wife an examinafion Sf fee selertiSH Riles 
governing such nuclear pnenomena: That re-exammahon of 
trie physics has inciuoed trie extenclgi lattice; tfie integer spin 
of trie two bosons; Ferrnfs gold Riile of ffine^endait 
p^Bfii5afi8n fee6r^ iS ffid h^Sr&'s JMf of! 3 quaM 
elec^oa^Barnic selection rules: Tfiat examination rfias' ~- 

ernissieni Phoiorj etnissiori requires spffi 1* 6SNBffi6ff^l&'- ; 
rfit^ef ffom fee 4 HS* state,- and tfiere are nSpriot3S§ of 

. of mm 2: As a mflk'm ffit essSssei $m SiSfM" : 

. sUcji 'f&BMfa rpa^\f^ ! Ridden: Trik j^rM titim 
(witii the restriction lifted in Hot plasmas probaBry due to 
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collision wftfi paraffiapgtie parh ; eig) coupied with the €AM 
theory to^ttief may 65$iiffi tfhy neutrons are not seen; and 
why 4 heiKmi accounts for some of the ash with a 
non^pia^S^pe pShway (with a thiffi of the SSq3§aKi 
amounts of ashgivSi the genSlleci excess h^P^. 

N 6 = THE ATOMIC RATI6 

Ffesent theories consider the ii5mic ratio (Mg) of 
: aeu'terons to paUadiiirn: : 



At eqiiiUBrkim and at low coneentranorls; tfie 
iiiemio^namic aetivrty oftiie i8aded dSutwons Is detenniriea 
by die tanetic relafensrups 'c^ween (iiatomic deuteBim (Bj) 
arid the aasorbed cieutCTons 1 including those states with 
charge gansfer to tfie aeutefon wMe in tfie fnetais (eqSfeciaiiy 
ffiQsg at a surface or at a Kunc3ry BSween comfaranenS). 
THe epMs e^ffieisfi (Kg-) dSfmS3 feS^lfie two 
states at the suffice Is weii4m6wn and aftjeaiiy ilnkgi io the 
loading: The dlatomk nature of deuterium alia the role of 
efiarge firansfef at the eieeSodg §Uffice ate linked as weiL 



Hie delation of an activify' coefficient (05) and the 
ftipeity coefficient (which is appilcaBle at iow to 
tntefmediaie coneenfrahons at e^iiiBrium) results in a 
radieai in the niimetHcai solution fef f8fegfrjy: 



[Eq: 5] 



p!. 



iy(86*j5e ia ) Is the SlSV^t e^fleiffit(Ss): ExperfmenB 
have indicated thai other terms are required for accuracy at 
higher eonEentratioris such as the second below : 



7 



2 



. , _ .... 'F*i9 

is tfie constant used to optimize the fit with 
experimenSi findings. TtiCTe are sev^al pfohieffis: FBst; 
the aefiiai net quantify of deuterDns in the mSfii Whm a is 
related to the average vdiumetrie loading Ng(wiiieH is Both 
<ptiailyandt8re : 



„ . . ... . .... . mn . 

Second; miieh infermanon is I8st By averaging me 



us oeapncies as a simple KimP§ci pWarneter: tftifa,' 
tfie sys^fn ma^ rift even 61 at equiiibniiffi: Foiirm; 



ShMigfi Be quantity of &£utefons are derivaBle (aJBeit at 
e^iUBftiirn) ffom tfie stffroim&ng partiai pressures of 
deiiterons and tfie avaiiaBiiify' of ail' sites fef ail' dgtSerSns 



fincliiaing BStfi as D; ET , and tfiis is qiihe c6fnplic2ed 
Because of moieculaf (ffideutefon) dissociation; a^rpSSS? 
re^feinafififi} enfiy §8 tfie eiec?8dl (of fesft § antf aS^ 
other feactioTis in wfiicfi tfie deiiterons cafi pafticipafe witfi 
nirtHer iddiBonal mass and' energy ffansfer'.- 



Fm there are several proBlefns witH tfie relanonlfiip 

fiig^iry within ml ffigfil' Wrli6b-§t-i8^-pgg§§iifS§ ifi^ S 
gquiiiBritiiS is pfopoftionai ^oy p§ j t6 PgiSf ^fefi is ttie 
amhient deuterium pressure: ft8w P Si g- cSUl'a' one 
appiiSa extemai gas pressure (as §i) of couia' afi efec^Ve 
pressure ereated By eiecfiBpHorelic continiiiifn ^'§tems iiil 
such as the application of an eiecffic field in an aqueous riea^' 
WalerLiegs^Seii? 1 ^. 

However, by wfia£Ver iSacling mecfianism; me 
fiigae%; %jg (z) ; may differ cSnsiderafcly' ffofr? Pffig? 
which presents the external' (of a solutiofij partial* pressure 
6f dSiteriiiin 3 : Most imp8ftantiy' ; in ciSsed s^'stefns fe c is S 
"'zhS sum" system ISSSuse 8f 6Sns«vSiSn 8f fnass. 
ttiefefdre; iri that case- the externSl* pressure fills as oie 
palladium first ioads and; merefdfe; the fugacrty must 
ffierease:: tTiis effect is not p^radSxicai ISut is depgfident 
upon the nafiife 6f the system and whether the ly'stefn is open 
of ciosecL 

Sixifii the s^efri may not only h? at mlfmSdvnarnic 
equiMBiTuni; But iSStfi the ioadmg itself Snd the success of 
the deSired reactions laid to wBuglit ffiu'ch chSige up^n me 
maieriais: tliefefofe the GAI^' system was aSVeiopa as an 
exieftsion ofmeopsi^&dffiensionai fn8dei i,i ^ 

Given the complexities; mis fnanuscnpt will consider 
several sffipuficahons. First? we stiall' assume that tfie 
eiecuwle is already fuliy ioad'ea and that there are many' 
mecfian^ns of material and geoffie^ic nafiife wHicfi can 
preVent fiiil idading of any' paftioiiaf piece of rneiai.- §eep 
sa^esaMiffeguiafffiescOT^ 
§i and prevent fiili and adeauate iSaomg by keeping me 
io^n§rafe^^{6%1^ 

Tfie @AM moiiei iffffiiea^iy Begins fouowlfig nie > 
sticeessfiii idSding 6f isotonic fiiei int8 a ffie^ Snd a^Si3nien{ 
Sf a sUfficleni nifiniJer df detfierons wimm the metai a^liaij'y' 
afeie to parlicipaie © me desffwi reactions 5 '^: For example; , -jkk 
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eieettochemieai ioading is used wife a current i; .and an 
eiSeffieal Sffisfeenee (efficieney) of ffe: Tfie idling 638? 

the el^Srie ordSyfeSnai ciisonier ratio and the 
quantify of deiiierons e6nfffcifiin| to fUsim/f^ora ^¥^ ; 
aria otfief paSnetefi HaVe fegSi discussed*^: 



1 (i=expC=^j 



THe modei uses several speeiai material propSSS of 
paiiMiiim; starting with its d&ffieron and hydrogen soiiiBiiify' 
and its Hydrogen s6luBiii^4empa3aife relationship: 
Palladium Holds so many deiiierons (figure i) thai it aeg like 
an ^fnpfiore" (S:g: ; vase 3 ^: Fiirfeemiorei iiniileg most 
ffieSis 35 charaeteriral By ioW absorption propSties Hne 
deiiiefon pgr iO;666 meSl ^oms^ fee deuteron §6f llbi5ill! * 



m 

paliadium is both large and decrease wKfi temperature 

(figurel): As a ratti* dafiSium ^ 
suddenly B^Bme an unwanSed resident iociced Within the 
mefil lattice: TKiis; the SAM Hypothesis Seats the metai as 
an active medium eapafcie of rapid dSoiption: §6me of the 
Heterogeneity; and the time variance of the eiecfiodSi are also 
considered: In addition; fee GAM model incHidS two 
possible positive feedback loops creating Both the Bursts and a 
plethora of termination sequelae; 

Sb = the QUAMTfy Qf a vmlable sites 

in the ajtemate GAM foffniilationj as discussed In part 
pfevioiisiy 2154 ^ ; consideration is made of ajj-typg of sites 
in which the intraelectrode deiiteroascan nSide: Tfie GAM 
hypothSis attempts to separate 5b into its component 
compartments: is the niimBef of lattice sitK ac&iaiiy 
avaiiabie fef deration By the deuterons; and Woiild thus 
consist of se veral typg of shallow; and d&fxrr; traps: 

j~sites 

rg s> JS To,- 

Lumped Parameter ^ Biscrete Model 



and 



r fi = the o€gupaNgy parameter 

Since there ^e sevgal $pjg of ift^j fee Seeiipafiey Setof 



sites shown in figure jA; TBe^^lH^ty^ 
descnbes the paDaai^ 
(confer figure jfc): Tliis is BasSd tfie m^i^cai 
propgrtiS of fee Hydfided el^^Vr^fflp^ffi^Bt i is fee 
deutefon=iada aysSliing jpSlMuni: Tfie .. seetmd 
eompafuiient is fee location in which the desirel Fractions 



r 




iA) Paiiadiiim Lattice Heavy' Waief 

(fiiilyfflea witfi deutefoffi) 




tompartment I 
eSmpaffinent 2 




tfie p^iim(i6c2ea on tfie leftside): T^ieteSnsire 
represented as Snaii spHSres: Trie figure 8n tfie figfit side 
was adapted from J. Mara": IB Tfie BiiDc meSl SysSiiine 
iattiee Is represented By a simple square; and is coffipafSfiefit 
i; and neither j£ fiili periodicity nor iS figterSgerieolis nafiire 
is stressed inlfiis sefiematic figiffe: Also stiowti are reaction 
sites greatiy enjaipi - not open to tfie amfiient - wfiicfi may' 
Be fiiied witfi deuterons and KomSniiciear diaiofnic 
daiteriiirn (possibiy' 4He) and wHicii comprise compafSient 
2: Witfi s^Bseqiient crack; fispS; or otfier dislocatiafi 
foriiiarioS, onfy' one of wfiicfi is ten on tfie lower fi'gfit of 
tfie p^lkiiurH; compafmient 3 is fofmecL- 



* eompanment 3 



IB) 



mm \ -. mmmmm wmh §f m&N 

LOADED PALLADIUM §AfH§§§ 
Figure 1 s^eniaficaiiy sfioHvs a voiiiffie of metai tiigKiy' 
ioaded v m deuleriuin.- gotfi tBe molecular iA) ind' 
seiiematic cMffiuum (i§) t ffiodgls are shown. iA tfte 
eieefiSae is fte GAM Model assumes it (8 feg ; M tr?e 
paiiadiiifn is fiiily' ioad'ed; as ffom el'e^o^enucai load'ing 
using iieavy' water.- §n tfie figfit side offigtire \A ; fiea^' 
Water is seen tS Be 66n§fitictea ffam *e '%diSgeR ,,; -f3SSd'eci 
§i§ffianearfieaVy1ee%i^ AsatesulfSfBStfi 
eieeffic poiariStion and § molecular vibration; ttiefe is 



occiif: Possii31y trie second; and certainly' me tfiifd 
comparffierits ificiude trie defect grain r3ounaary 
diSlo^afionsj and ia^er defe: Wtfi SiBs^erH cracicing,' 
fesufifig; of otfier avocations opening tfie central portion of 
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[&?§?] pa 



■5 

j 



the eteeffode to the ambient; {fie proportion of compartment 3 
grows: THefefefe; although both eompafSnents 2 and 3 are 
both exfiaordinary paiiMium,- eorapafBneni 2 is 
di^guishe^ffoffi 3 in that it is not paMtiy connected to ttfe 
amBient The spatial integral now Secomes a Simmafcon 
6v§r aii iypS of deiBpn Saps ^5j| 

r&jai [^©DPd;P6iBrf] £ the hohdimensiohai fiaetionai 
sattifation of occupancy paramSCT associate! with each tyjS? 
of potentiaiiy filled of fiUaBle site Within the palladium 
electrode: fya is a ftihctioh of ihe external partial pressure 
and ftigaeity of deutenum as cited within the Brackets; and 
also temperature and seme externally applied fields and 
fefces: Because Vq^ is the saniraridn parameter of 8 in Pd 
r B pa is 6 when the fnetai is void of deutefons and 
approaches i only as the fnetai becomes My idaded: 



ill 

m 



rot ~ 



TotaJ *= Gompafiment 1 

r B 



tOSS, FROH 
300* TO 
S00K 




Tfiiis; Ng is related to ihe fiigaeiry (internal pressure « 
© = @6pd(2) of the deiitefohs: Hovvevef in salient contrast to 

the total quantity of deiitefons in fee physical voiiime of 
metai p]fqf ^ hetefogeheify and reflets several terms : 
Tr\os§ involve aii the deuterons Bound to the srM6w=Saps 
throughout the paiiadiiim lattice (compafBfient t) and the 
afhSiint of deiitefohs in aii the reaction and ciefKS sites: 

The amoiint of each eompartmeht is related through the 
fiaetionai defect parameter xjg: &mpaftmeht 2 is 
hypothesized to be quite smati [perhaps a small voiiime; jiist 
6f£axis hear the Rjfotfies&ed y^teelron (SSe Below)].* 
Compartment 3 grows over time: The ffactidnai defect 
parameter^ relates the vSiumetrie amount of compaffinents 
2 and 3: So there is 1=X5 edrhpafSneht i ; or intrinsic periodic 
palladium lattice free of defects and sifpiMcaht dislocations.- 
Thiis; the final terms can Be eoiiSetSd Sid orpnized By Both 
decofatioh location and the metaiiur|peai qualify' of the 
electrode: p , ^ N - 

*+ SSomparSficnS 2 & 3 



is fiie fiaetionai safiiiation of lafe over aii sites: 
r§j repfieseng 8ig sites pg^fi^i^i ffl Wlie" 
smsaisi ( R 6 Ji ) and tefiahsdsi ijf) sM: 1$ is the 
number of each type of lattice sites: %Bj fepfeseffg the 
fiaetionai Volume of defects over Both eompaffifients 2 and 1- 
Note that in the first tenh,- Beth oeShedfal and tetrah&ifai 



388 488 388 £88 TEMPERATURE 



2 -- BEUTERON LQaBeD PALLADIUM 
TKe quantify' of Hydrogen in ftiiiv loaded pSMum is 
maricaiij; temperature dependent- TTie ciirVe §ii8«S tne 
qiijffifity [cui5j6 cOTtjmeters (§t?fl Uft$ can &§ contained ifi 
i 00 grams of pallacliufn. 



sites are considered, in tfie second term- j is rterated Sver 
cdmpf&nenSianciS: TRe first tem? in Sqiiafion 3 tiip&iik 
i5otfi iipon amgiint of deiitefon Binding material' present; 
(he niimBer of infiiiattice' litB av-aiiafile for tfie deuterats 
(He); and tiie affinity of tfie paiiadiiim iattice for &6se 
oeuteroiis.- TTie second term is fndclejeci' as con^enti'SSai 
procfiiet 6f a Henry gas Srufeiiify--uTce c3efficient and *e 
external deuteron paraa pressure tPSiBtr]-* 




Be made I 

asstimption tfiat" tfie parameters are tfie same for 
c^pifffiienS 2 and 3 (Ssi^Sj = Sgj: Ail8; trie sizS 8f 
compartment 2 is assumed to Be quite sffiaii- wHefeas 
c^paftment 3 grows witfi time (at fee expense of 
eofnpSSfieni l)j thai is; 



mm 



§iffiiiaffy;f^er*Sncarry' Fsj^aiong. SQMfyife 
slmpiicity Fev^iieuse^. Fin^\-nien6rffla1^ran : 8of 
tSj^^dJ^rjeu^ecL TTierefere; tt$i$p[®m£M 



z f=o;t 



In tfiis stirtplifiea model; ^ is tfie tractional volume of 
■■fflfySM #p1i^cty1iiirHep^irum j^ 



WHHin trie palladium lattice a numBef of a^e Binaifig - 



oe^ariey fietor we cali 

Fb; Tteifi^te^deu^Mis^fe 
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in=§ifti "Qeprasufization ;; : With rising temperature; tfie 
deiicefon sanation [ Trfj) } Slis in palladium** so markedly 
that there is a T-fdH decrease ffiom 5 to 50 §Siu^pacie": Tfii§ 
is assumed as the ration d'etre for the rapid IMnass transfer 
from ^mpaf&fienf i to 2 wfiSi the cafiafopfiie desafiiration 



THe SAM hypothesis was exaffiinSi By a compuW 
modei: Several qualitative aj^ruximffions were made 
including that the tempgfafiife would increase exffemeiy 
sliptiy toeaiiy with gieh putative fusion event tfegt 
themselves would Occur only secOTciariiy t8 markedly 
inereased delitefon pressures and loeai tempSafiinS: TKSe 
arbitrary kernels; chosen to find any ease where this might 
occur are similar to some iised in hydrogen diffiision 
analyst 34 -. Kp and Kf are the coefficients to fSiate 
temperature and ftigaeify to the Sectional Sfiifation: 



d = [ 1 = (exp 



Figure 3 §fiows th§ ou§5u1 of a eompiifer simulation 
used to test the GAM hypothesis.- This gendankeii mefii is 
capable of exothermic eaksifophic fiacfiSnal d^afiiran'oiL 
The curves shown in the figure are tfie SdffnallzSd deiiteron 
fugaeify; iernperafiire; and fiSetionai sa&lration (r$): WMi 
early ioading there is a steady increase in deiMiiim contSK 
within the eaihSde; consistent with some models* 5 and 
e^fimenta! oBservations^i and the deutefon fiigaciiy 
[©6pd rises siightiy: ©n the other hand; in closed systems 
conservation of mass reslitts in PsiEcr in Ming as the ioading 
Begins; henee ; demonsffating yet Spin the non=ideHtity of 
©5^i arid hiixr- Notice m epamle invasion of Fg ^as 
©5-Prj (t) and tfflpefatlire reach crescencio levels: 

After sufficient time (ef: right side of figure 4) 
compartment 2 is suddenly and caSsoTophieaijy "fed 
deutefons" from the large vicinal VoRimS of tfie aystaiiine 
paiiadilim lattice [compartment i] ; farther inerrasing the 
likelihood of tCTpCTa&^incronHi ut ig reactions: Afier a 
certain point; a critical catastrophic event causes invasion of 
the ^fractional saturation as the temperatuie fisS: ffiis 
combined dynamic instability may fSiitt in locai asSonomic 
ftigaeities with cGneomifint in&aeiectrdde deiffiSon flux:: 

m 6AM hypothesis i§ feat fee ae§i?ea reasons m 

driven by S®sS^We fiaefiqnal ~^i^Mfj^;ra3i@^S;" 
pSssiBiy feaisedi towards tfie fraSfeB " site: Tfie 
thermodynamics of Miy deutenued ^phaSe suggests M 
deutefon a^a&irahon from T$ s i t6 6:8 is^MSmle^ 3 aiso 
consistent with the GAM model Tfie catastrophic &ansfef of 
deiiterons to compartment 2 increnientaily may increase tfie 
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nguRE 3 = @uALfrATfVE §QLB fu§i©&' 

A^ALySI§ 0u$a6faqu^vem8ciei used t8 test the 
response of an active metftmi cagabie of exothermic 
dgaEff^on: TTie three SirvS are \) the nSfmaiS^ 
aafiSBS fepafy'; 2) the normalized local catfiScle 
fenpgatuTIi and 3) tfie fecfenal mMtBR{f$&F$S 

gsspfe ffiigi (aaMitgn) isms! wfam thg sms msim 

^UiditSn}: 



pfSSfig ifi--sii 6? sevmi thoiisffias of affiosp«efes: A 
cigafiifaiion of only six additiofial' a'-iiterofis fi{8 £ defect 
VSKffie (loffipfinait 2 j of size e^iaif tS a ffijt iaffice Sf 
tfie piSiign wojiici gSigfate increm5iSi fiiglcitia (iirH^ 
qiiite ex5§6rainafy as Bas«i iipSn cSffSsiori Ifld 
eiecSe&emicai inforfnafion) By Si adciifionai se^era! 
tHoiisana affiospiieres: TOs aJone; However; may fee 
insiifficient 18 8verc6me tHe coiiioffife BifRer. §n ttie ^iH§ 
Hanti; HoWeVef- tfie siiffece gnefg; f^uirKi t8 niptiife trie 
paiiaaiiim prcveng tfie escape,- for a wruje; of tfie reactants 
while tfiey continue to accumiiiaie in OTmpafSnSfit I fey 
cafisSopliic reactions and rjiereby mainSin ciose contia for 
trie desired reactions: 



*e 



Positive feedback- cornel from 
safiifatio^terapeia^ire reiarion and perriaps frorn trie 
pBonofrsoftenerj cot^iing: Tfie active site (coff^artrnent 5} 
fnay fjg tjie very' iocafj'on tSvvafci wHicii tfie infiSpaliadial' 
deifieron flux may' ffiipte se68Bdariiy' tS pfionon fB6de 
softenffig Scoffing for some vacancies in some fians%6n 
rnetais^.- Tfie tlrapeTffifie rise 6ccafs Ss *i acoustical and 
opticai pfMofis Become iinaBl'e to carry' 8§ ail' tfie 
tnomen&im and excess energy 3f tfie reactions: For times 
Befcveen ^ and (see figure tne eAM moSei 
sligge^ Jfil ifeai conversion; f3y way of tfie piasmSns and 

enaBimg aeo^cifions to couple virfift phor^BI; alriacry 
pr^c^ during tiie 6 A^ia^a^orl fte pfionon mod'es,' 
wfiicfi are refely- siowef and wouid ffiere?6re produce 
sSgiificffiiiy joSger tiSffifafift nines: gqiyled jvifi 
movement of tfiose pfionons during trial &ansifiSrial time,' 
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tfiefe would Be aaeqiiaS recruitment of Wee sites to account 
for sipifieant energy transfer to the lattice: 



^TERPRET ATI@N = DRIFT AM PH8M6N§ 
Hiis Sickigi a^a&nSion is a reasonable issiimpBon 
because of the na&ifal chafaetefisties of pailadiimi and Hs 
aeufieran difesivi^ wftigh increases With tanj3S3fiire" ffiS 
wife ehafactefiffic increasing graifcBounciaty fcfmaSon^; 
woiiid form during such eSasfiSphic changes: Trie 
Sansnission raonanee ffieofy" aiso noted fedeulSrons of 
specific momen&im penffiate the metal as "difilisons 11 : 

As discussed elsewhere 31 defects,- gain Boundary 
disioeation^ "zeotite fi =iike diffusion 37 ; differences in pfiasS 34 ; 
and fissiifes may all influence deutefoh diffusion in trie 
ptiadiiifri: But the phonon sp&Hra thefhseives are also 
important Deiitefoh migration is aided By pfionofis at lower 
tefnperanifes 39 - 40 : This coup ting aiso offers a pathway fdf 
ph6nqn=assis^ MneUng 41 : Further coupling of such optical 
phonon modes 39 to file lattice occurs ififough polafofis 5 : 
FihaOy; the caSstrophie dSulefon flux will Be followed By 
piasfnohs; for charge neutfaiity possibly akin to a type as 
previQusly discussed 3 : 

There are two separate vibfaHonai specM wliicri result 
from the small mass of the deiitefoh in the fiSnsition nietal 15 : 
The deufefon viBfatiohai modes are Sf above the lattice 
modes 3 ' 45 : The phonon energies (~3f 4§ mliii eV for Pdp) 
have significant zero point motions 42 * 43 so therefore inrBairy 



the pHonons 3fe Optical: EvenSialr? eVS? ffie acousfic 
pfionons fnay cSfffffeiifie tS the 8&serve3i excess effing 

TTiefe exist ad&ai sources of enef^: fte 
defect sites th«€ may 8EEtiF p§ feHffitiffi $ty«H?8f 
aaitefons to §i P§ that would aiso c8ffi&$z Stag/ fer 
fiision^: The energy release gSF ^terium T^Sm^Mm % 
=7eV or iess; feiit the §AM bpftSS g felled i$88 &§ 
voBilie desaturation surrounding a small compartment 
gonsidSStiSn of the aVaiiafele dlutenSn cSScefifiafiSR f^eak 
tfiS a radius of only a sfnaii numrJef of lathee lengths give§ a 
quantify' that pEBVMfe 8 fB^ySiiE RtfRbff 8f dSffiRBK- 



Figure 4 presents trie results of 3na$zing How marty 
lattiee sites are required to provide energies consistent witri 
fiisiSfi activation: G>n the x r axis are the numfeer of lattice 
sim in ireSSB £ The fight ^2x& grov^g &£:V8limi$ 
iri^ofu^numBer: llig ^it £ & 
and 7:0 ev (the energies associated wim single phonons and 
Wife trie energy' tied {3 cieifteron recoYnrJinltidS «8 aiatoffiic 
deuterium); 

Trie §AM Iiy^triesis inciiides trie genfrafi6n 8f 
significant priononi and moving inteiSitiais wittiin oil 
pliMiiiffi: ffee fUslSn reacfi8ns mSV feg ftfrffi ^ fJi8se 
reaSioris anrj trie opticai prionon fields acid moving 
interstitials: 



Figtire 4 - GlimiiiatiVe Energy AvaiiaBie Hie twin curves sriow trie ciiniuianVe energy' availaBle (of fequ^fecijfdf a 
48 miiiieieerron volt and 7:6 eieeiron vok system as a fiincrion of trie number of lattiee sites.- Trie triifd ciifve is trie vojumerric 
corrgehon for trig actlial nufnrjer of sf6es avlflaBig ijeeaise of me mTee^dffiiensionai nafiife of tfie lattice (nglit-fiand y-axis): 
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There are many factors thai eontHBute to poSiB jg fesion: 
eleeffieai ehsging of ihe cafliode to a KigH fixative voltage; 
the deutsroii band ^elire 43 ; BIcSB^/mm^^ B6se-§iocii 
eondensa®*' 5 ; piaSnon S^Snge^i electron sSSSffig^t tffe 
inefSseci effective mass of the agutSons due to poiarons^: 
There are many reactions 15 gaiSate tfee ofesSVed excess 
enthaipiS; These soiircS of heal include coiilsions; pSiiron 
formation arid • drift; Both optical a^ acoustic phonon 
pnefatiohs; iattiee a^fem^on and ffacfiife; diatomic 
a£utenum formation; and any potential fusion reactions: 

©ne helpftii aspSct is the ma|piitude of % which is the 
generated energy in the reaction 4 and which may nSaift in 
fiifthef ampiifieaSon of the phonon fieicL Not counting the 
equivalent mass of the photon,- the Siergy release based 
upon recent data 20 ; this is 22:4 MeV: We how add the hip 
local ternpefa&if^; local fraffiaa^p^ and 
eonfinemint disciissed in fee GAM theory'; Moreover,- the 
lattice may directly enhance fUsion Because fee diffiision flux 
of delitefohs within fee palladium may be propoftionai to fee 
nihngiing maffix element*: We also posfiiiaie that 
Basabplane shift s^ndary to sheaf <an§§ aiorig fee 
ten^6hai-piane-a3cis may play a roie in Bringing dSffigo^ 
together for fee ftision reactions; pahaps fonning 
edmpartmemt 2 from fee tefiah^fial deuterons in feat plane 
(figure i): This is shown in figure & The fiision reactions; if 
generated; will siipply significant local heat causing release of 
more deuterons: 



We are patently examining fee factions where some 
of fee energy is eoiiplSd to fee lattice through fee §AM 
processes: FiiU analysis rcxjiiire sStisticai 49 and fiaetal 
methods 56 , wife inclusion of polarons in octahedral and 
tetfahedral systems 5 and consideration of Anderson 
iocaii^Hoh"; and phonoreiectron interactions including 
amarfnonieities 51 ": The ne^ s^ot expldrS fee possiBiiity 
of accessory states involving int^didSitSon eiecffons: 

INTR^DiDEUTER@N (ESTATE) ELE§TRSNs 

The intefdideutefon pathway Hypothesizes feat 
tH6fe is an electron (y-site) Between fee deiiteroh pairs in 
the Wliy fitted; actiVa^ Sad eige&icaiiy reduced 
palladium electrode-. For this charge transfer; fiill 
leading (f g) would Be only a sing §uS ndfi [ totiie desired 
reactions. The V-electron is shown in the next figiire 
(Figlire 5) which is a Blowup of ^ fifitte 1§; speciFicaiiy 
showing fee ietr^&inU p^ sites 
wifejn fee paiiaditiSi; iarficS^ ~ W^&f ^io ffli§ al ffig 
y-state iocatiofi; after ffig suggestion of this 
most^feeeiitiy desef iB€d phitte 1^ 

We think this proceeds to fiision fiif seygal nSsonS: First; 
as Vigief has shown such a system could account; through 



Figure 5- 



faedrai Plane witfi feterSeHflfSfi |\ 




fetCT^dideuSfrjn electron 



girecrion of deu&ron mass Sansfef and one pSssfBle 
direction for Its wavefimcfion InaBling coupling to the 
lattice: 



tigHt 6r(5rg- £6 reduced inffaniicieaf distances^. "fe result 
ffom §pin--§pin and ^ffi^orBit couplings Sdded tS $1 usual 
Goulomb rxrtential spm^spm ana spm-orbit forces which 



permit new bgjnt Bonr orbits with orbital energies of - 
5GfcV}: rjgiea«i ferces resUfe jpSffi tile intefacBSn 8f 
fee antipafallei proton^elecffon rna^ietic fnSfnenS: 

From trie inter^Kase ciiaiuteron eiecSon state t8 trie 
fiisiBn wifji procriiction of /He wStiirl oni^' 86£iif .UfiA 
collapse of the system through the strong force as the linear 
momentum is conserved fey rntemai conVersiSfi (p{iSn6n 
coiipiing to tfig iafiice): irMeciiafe states faciiitafing tfie 
coiipiing may ificiiide triose ffiscussecl afeove containing trie 
ijoiind sfites proposed By vlgl^.- 



Second; wjtji tfie increased screening ffom trie aclciitionai 
electron; tuftrief e^ancement feading. tS trie morcasea 
possfeiiity] fer ftision woiiid restifc Tnoe &e 
possiBiiity of trie reqiiiremerrt of a iong-range corierent lafflce 
for tfiis electron t8 remain in sSfeie fasrtion.- Tfie arrow in 
figure 5 shoWs ihe oirection of momemum and poslibie 
Viravenmction invoivement HoweVer; U^i long range 
pCTOoicity; tfiere w8iiid not only arise s^feiirty But coupling 
over many ia&ce sites.- Qfily' 3 few' Mred woiil'ci gfSvide 
afleyiate numbers of phonon sites to account for the energy in 
tfie femiation 8f*HS (figure c^: 



THifH,. jBis reaSiBn coiiid MthW 6e ffiven by several 
n^^ps including annarmonic moridn: Some portion of 

regions rnay &mW08U&iA mtiEBtitiAffl 
dgu^ns-tnat yield § 4 IV per atom: Hie anliSfrnonic 
effea aredfrven by;the jaTrrtteiief dispia^eni^ncfecS 
aiso niftrief enable trie fiision" reSctiSSs t8 proceed*- It rriay 
aiso be mat such effect can ais3 ootB coupies tS trie priofiSns 
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| airedy connected te tfie if5^Ne«fi /^Hasig^f^iiSf Fsi$®%S® Sndfefnpetu^\ 



an3 may Be 
eieeffon (IDE): 



Yet another pathway which may a^Jly is deScriBeaBy 
Bass wtiere each deuteiron 6f SiSgy i IA SV altering a fiiiiy 
imm Pel iS&e wffl \Sm eStain condition produce an 
alpha paSeie' 5 : A 6^ of this RypotHSis Wouiajnciucie 
detection ofthe generates proiSns; phonons; and the ^fieiiiim 
gyrated eoif ie3 In time mSBefifonousty 16 tfie generation 
ofthe agjifea fiision reaflidns: 

This gatasffophie effect is also ekpeefed to play a sipifieant 
rale in the etiology of the eoid fiision phenomena: The final 
ffansfef of charge to the inter-{34eutef6fi site may play? with 
of without a requisite activation energy'; the penultimate 
control of the desired reactions: However; as with 
m^hanoefiernieai effect elgeftSefiefniM effect 
ph6non=66upi{ng ; and other eofnpiexities; this is stfli Being 
explored: K any ease; the reactions dScfiBeci cannot 
continue indefinitely; But are MtiM By the sfiti&irai integrity 
of the v§ry matefiai in which they oeoif : 

END OF THE gATA§TR@Pffi€ REA^TlQftS 

in the §AM fiypS&Sis it g fee movement of aeuter6ns tS 
e6mparSnen^2 that begins fee cola fiision proeSs at that 
location: The reactions occur at seieet sites of the 
deuteron- loaded periodic pailMium lattice driven By siicfelSi 
local catastrophic fractional desalurahon 8f cfelifiSSns: 
However; because no matefiai can withstand an indefinite 
buildup; there comes a time When the internal pressures are 
able to exceed the energy needed 56 to create fresh new 
surfaces in the palladium: 

The fiision of deuterium is hypothesized to cdhtihue until 
the crystalline palladium (the active medium because of its 
high fractional saturation and its exothermic desafiifatiofi 
tendency) is spent of its detitefons fir until; By a second 
catastrophic process; the ftisioh^defeet-site is no longer 
cohfihecL Leakage now occurs and the sampie Brines; at 
fe^st; io^f^ionaiiy inactive; 

Ffaetofiision" hypofcgiaS thai efaeks CTeate coia 
fiision by the high eieefrie field gyrated aSoss Sy^iiiine 
frac&ires: In contrast with the fractofiisioh theoriS; But 
eohsisteht with theories @f adhesion and siifface energy 
feqiiiremehis^ for generating;^ 

GAM theory hypothraize§ thai tBe d^ifSd fgaSions old with 
the pfodiietioli of the efaeks wftiefi IfesorBi father than create; 
the activation energy for any fiision fBa§tidhS: 

What is hot determined yet is of what mapifiide thepSak 
temperature gets in the model Inclusion of energy transfer t8 




mim&§MMmEh§¥ burst M§ 

[VtCTALfcUeGIGAL GAf ASTRGPfflG BEHAVIOR 
TRis figiire shows slvefaj' ciifVes fepfgSting a 



ioiisty Based upon 
safiirail8n of {fig deiiteron she (f B )-- At some time just 
alter Tg the catastrophic reaction occurs and the rugactty 
%B]> rises wiifi the temperafiire lagging out then going 
critical: This continues until there are catastrophic changes 
in the material (y£ approaches 1) and mere is outgassmgj 
ioS6fsa^6^Maiiife TffiS 
second catasffophic change to the system (foniiation of 
eompafBiient 3) Begins at f | . 



the sjiOTundinp; ffieiuaing the amfeipif and sdfiiBofi; 
possifciiify' of further phase changes including tfie (^phase) in 
tiiS eieetrodei and evoi possible mass Sahsfer ffofn tfie simple 
^pafffiehts; miist be cofisidam^ FiifftoBio^ ffiatgBl 
hetefogeneify' and phase change (with tfie possibility of 
cooperative phenomenaj fniist oe included: As one example 
of the compiex ^jing^as tfie lSaciffig drops feefe^ fe ^ &8 
the lattice will absorb energy produced limiting the 
temperature rise.- 

TTie GAM Hypothesis miist Be te^wi against ttie feiciings 
repoftecL Fiiil; of neaf^fiiii; loading of BSMiiffi vW& . 




f^Sfe «8.daie: §^e 6f tfie 

6f feS §AM ffiodgi appeaf tS CCTisltem?w®|^^i«C 
ifiefiiiiirgieal ScMan^ii 6f gie^ilWlC 

deiitefon loading: IrfegiiiaT VoKiiSesV oonlS^t 
c8inpment3iiSa#e1f: & f& ^m &^MS^M 
ffifiagraniiiar fSiighne^ MinS 8 , 0a&&ii:-i®%m 
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significant morphologic efiffigg ail 86oir: Four prohg 
resistance mSSffemgiS inciicge the aSveiogfient of 
siiBslirfiee Sacks feUowing dSSgSfi ioadffig^ fiifther 
corroborating this^ Siiefi efeangg coiiia 158 consistSt wiifi 
the development of e^paiffients I and SpgHaUy 3: 

The QAM hypothesis may also Be eonsistait with tfie fact 
that the increases in the volume fer defter peHrjrmirig eoid 
ftision palladjiSn sample ale lSs^ eon^oSding to tfie §AM 
siiggeSion thai eomparffient 3 effS^very terminates the 
favorable reaetions: 

TTie GAM hypothesis is also consistent with corrosion 
theory 23 Because hydrogen diffiisiofi is known to Be rJQtii 
InSrmiBent and characterized By flow towaftis imp^wtiorls: 
The intraeatfiodie compartment 3 could 158 similar to trie 
B&fier-iffioWn endstage hydrogen emBfiSi^OT^ which 

aesiafg igeifwhsn the H^ga ^iaMfi© tfig WsM ' 

as the mStai fissiires of otherwise iffefiHHrjiy changS of 
§R3pS: Tfie eaieUlaiSi fiipelties invoiced are enormous^^ 
also consistent with tfig § AM theory: 

The SAM modei siiggesB why ^pgafiire : eye iing of 
deuterid§d paliadiiim and Sfiniiifn 6i;S may initial excHs 
power: Such temperature change may alter trie deuteron 
saturation directly; of by secondary changes in the ffietai 
votiirne? its specific Heat; of By a phase change therein.- 

The eaSstrophic naftire Might also explain the relative 

UnGonfiroiiaBiiity of me process^ as this time: 

TH€ gAM HypothSis may Be consisfcgit with trie 
inhomogehoiis "footprints" of rac&ons seen iiprjfi coid ftision 
eathodgs By x-ray fiim* 5 : This may Be Because of fee 
catastrophic; hence sporadic; nature ofthe §AM effeS: 

The5fetleaiiy ; th§ @AM Kyp6ifiesi§ may Be consistSit : 
with reports of packed hydrogen atoms oBservS! at VaeanciSs 
{eg.-, up to six); and theories of threes (or othar muM=) B8dy; 
feacn6h(s^ * 5 that eouid occur in compartiDgit 2: 

SUMMARY 

Tile caQstrophic active medium (GAM) theory of cold 
ftision is Kypotftreized oeaff ai certain vacanciS and 
defects By the sudden ffaciirSal d^tLfiStionjdf dei^ons: 
GataSrophic deuferon flic^ coi^ 
a father exothermic deu^ri \dS^^' M-MW^ 
mediififi; and . possMe ^^^a pfi^n v^Me^fl^fflg 
towards the defSS; dfiVS ilMe ^^mS ur^ r^ ; a 
catastrophic jpJeess,— the ^ ^fS^M^M is no longer 
confined (figure 5): The defiScl site may SiSrjje confinement; 




pKSBoni and secondary p8iarons and plasfnons may ago 
provide fiisiSn=iaSice coupling: 

TBe GAM fiyp8tfigis mS? Sffer e^iSnSfiSfis for Jie 
fiemffidoiis "dfctees" ofeefVed $ man? expefimentefs 
alSnpring to repeat expfnmenS* for tfie fjursts of excess 
&S&.SSR; and for tfie very SfdiVe apPSrances of tfie 
excKse 



f Able @f va6jL4bLes 



area 



§5 iffiisiv^6f<te5cf6nl 



[D*l (initcrSn conceTitiation £c/M ^ J 
pSjpy feSgon eOaCqiiidiion in the electrode 

rrpd total quantity of deutorem electrode 
pSjrofri total quaiti§f of cieutoom in closed §3efn 
[Bitd (li^mic '6a3avM in paiia&im 
& = j/f^cieutcTon 
ui diatomic acutenum 

^fnic dcutCTons at electrode interface 
£ eiec^ic Seid intensity 
F SieFaraS^' 

jAf* proton 

iffe* * feS excited SB 8f teiHiffi^ 
ekctncal current 

flux oi aeutefons entering Fa canToael rrn + _ c< -r I l** J 

t c/n 2 -sec J 

Jf baflaons in ficion rca3i6n{s) 

b cm 3 -sec J ^ 

k fli£( oYbel^erons evoiving to Ss I t— 1 — 
* b cm 2 -sec J 

Borizifiahn constant 
Ea^iTjrHffn consSH Between §&ana*'§:. 

L (engii [gm] 
neutron. 

J% ■ average vofcmetric ioacfing fSio • 
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z distance variable 
65 activity coefficient 

Ppi6 ratio of fiigaaty © pressure (5 eqiiijffifkSnj ; 
X5 fraakjnal volume ofc umpaTu nertts 2 & 3 
§s Sievert coefficient 
$ the potential 

©§pd &uteron fiigacrty witfiin the mefil 
F3 average SSctionaJ saturaBon of lattice 

P ^©gp^PoiExrl continuum bcSijSncy parameter 

ns ciccmciti transferee 

>^3 flux Ic^mgfgas evolution ratio 

gieSnpHfiretic moHilityj — cml— | 

lo:j aensity of lattice sites 6f>& type [§m~ 3 ] 
Is tocai ciensity of lattice sites 
4^ (racoon of cietfierofis con^butihg 3 fiision reactions 
I electric octier^fiefTRSl bUsofcief fffio 

[*] ^fe X6 ; Ho ; **i5 : %s an^ 4 »c iwn^imenstonaJ parameters.- 

[**} Modified from the previous qii»H jamais tonai analyses t5 cofreclfef 
tfie volumetric information of the GAM mode!: 
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2 distance variable 
ag activity crefficient 

§Pi5 ratio of fiipcity to p^fic (3 e^ffifTtEn) 

Xg iaSonai voiimie of cc mipaitiii a uj, 2 & 3 

Sj Sie^ coefficient ... 

$ the potential 

©Did detSeron fiipcity wrtfiin trie rnetai 

f g average Actional safiiraribn of ifflcc ; 

H>p£i [i;©g^j^oi5rr] corniniitHn occupancy parameter 

n£ eiearicai transference 

>^i5 flia ioaciing/gas evoiiiBon ratio 

ei^opHoretic mobility! ~-£*n- — I 

lo j density of lattice sites 6ff4n' type [S/tt' 3 ] 
£5 total density of lattice sites 
M'jq fraction of detSerons conriitiuting B fusion feacBons 
I electric 6ro«yttemal discrete ratio 

X6 ; fo i^wfi^fts sSci § arc non^fimSgionai pSSnetas: 

[**] Modified from trie previous qu^t- i =tfifnemi6fiai analyses to correct for 
trie volumetric information of trie GAM model: 
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ABSTRACT 

The quasi=Gne=difnensi6nai (Ql S) mSdei for an 
eieetfocle fiiled By an i§6t6pie fiiei Sffefs insight iniS Both 
competitive gas=ev6iving reactions at the suffaees of the 
efeetfocie and the impact of the fati6 of the appiied 
imm MA energy to thefmai energy [kf f j: THe latter 
appears decisive in eontF6iiing the 13aciifig: The @IB 
model develops a soiUti6n separable int6 eomp6nents 
determined By three n6fi=dimensi6nai factors; b the 
'loading flux ratio; ^ the &aeti6nai afn6iinf of 
inifapaiiaciiai deiiterons that actually contribute to the 
desif&d reactions^ and % tfiS electric order/theffnai 
aisSragf rati6: THe derivSd ftisiSn flux equati6n Hnks 
the agutgfon ioading flux from the §6iiition into the metai 
ana gas evoiving feaet*i6ns t6 potential reactions at that 
sitS: 

iNTR©BUeTi6N 

Classical calculations of the activities of an i6nie 
electrolyte 12 next to a metai electrode have Been ajpied 
to cold fiision reactions following leading of Isotypic fiiei 
into a metai 3 and have Been used t6 derive the 
distributions of deuterium in the palladium 4 and the 
solution 3 *; However one premise i§ that the systems are 
at equilibrium; and that may not Be tfiie 9 : Therefore? a 
quashone^aimensionai modei for an electrode fiiied By 
fee isotopie M was formulated 5 : THe §lB model offers 
insight int6 the processes Because it indicates H6w both 
eompetitive gas evoiving reactions at the metai electrode 
surfaefc and tRS ratioofthe applied eiecfric fieid energy to 
thermal energy [kg*Tj are decisive in eonfroiiing the 
loading 6f the metai By the deuterium 5 : We now extend 
that m6dei and correct Uig derived fiision equation* that 
iinfcs the deiitefon ioading flux ffoin the solution into the 
metal for potential reactions at that site: 

Figiife i shows the foiif regions of the 
electrochemical cold fiision ceiL Within the heavy wafef 
soiiition; most deiiterons are tightly Bound to oxygen 



it^ TRg \mem mn m appnea 

fieid is sri8Um sciiemaiicall^ ifi inS figure Allien ciSes riSt 
meafi that the deutgroVis ifftg\ in sticfi 3 Simple fef?i : Sfi 5 - 9 °; 
The eiectfic field aisfributiSn is altered SI trie fSlutiSr? 
and sJ'Stem each fespSnd With 1 cSmplei c8ndtictt8n Snci 
polarization phenomena . Ionic drift; secondary 
space charge polarization; propagation of solvated 
deiitefSns,' deiitefSns in clStnrStlf; arid b r ;D r deutefSfl 
defects with their ferroelectric inscription in the heavy 
w'3teF'' :ii ; gfld {tig fSffflStiSn iW diS\SEif\£ ESmRi 
DUDDles abutting the cathode are the minimum expected : 
Tfie dSUBiS iayer between trie §6iuii8n and {lie metai is 
6feafeci jSSffj fey' {rie , 6itli8cie fail 8f i8Ri 3R6f Smef 
polarization reactions: • 



- l-feotaeR-satifecel] 



"iter 

— - " T — l-i-vr-i'v 



Quantity of I'soiopic Fiiei 



the appiisa^ eiectfic ftiia' influlRggi {fig_ ipiJili 

(listfiGiition of aeiitefSns iii aqiie8iii solution: Tnefe are 
foiif compaftrnents consiaered outside of tfie matefial' 
(paiiadiiim eiectfode iii (His case) {8 Be iSided' with" tfie 
Isotopic fiiei: THe first i§ trie an8(ie: Trie induced dfiS in 
tHe §ec6nd compaftrfient fatWy Wier) fey' trie initial' 
applied eiecfrc fieid is scfiefnaticaiiy sHowfi: ttiefe is I 
douiSie iayef region,- tfie "vSfid'tii" 8f Wriicri is greitiy' 



witii tiie is6t3pie fuel" is nSi sR8wn iii tfie iS^ef cufi-e.- 
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Without significant ednveetion; the flux (jj) of any i$ 
species (here cieuterons) resiiits from aiffiision^ ciown 
concentration gradients and eieetropKofetic drift 5 710 : 



Tfiree components of the deiiteron fliix must Be 
gSnsidered at the cathode: THe first fliix component is the 
gntfy of deiiterofis into the Bulk of palladium THe 
§§eond fliix eomponent is the ioss of deiitef6ns secondary 
16 gas Svoliition (Jg): THe tHird fliix component is 
§aUs6ci by those aeiiterons iost to any putative ftision 
fractions; and is represented as Jfe is assumed to Be 
§ in the Bulk soiuii6n- ; The mathematical solution for the 
time fat6 of change of the dguteritim in any given voilime 
SS artSffnineci By tfigsS fliixgs and gauss' Theorem K 

Beutgron entry to the ealfiode is electron iimited With 
ail entry occurring at the eaihode^dourjie iayer interface: 
At this Boundary inteffnoieeuiaf deiiteron transfer ffoffi 
thi solution to octahedral sites within tfig palladium m3y 
iontfoi the loading 9 : Within the metal; the deutefSn 
diffusion Has Been e6nsid6reei By several modeis* 4 
©ptieai and acoustic phonon spectra 13 ; material defects,- 
pain Boundary dislocations; "z€oiite'"=iik€ diffiision 4 arid 
fissures all may influence the d§gpef ioading 6f the fnetai; 



€RiTigAL LQABiNg flux 

THg QiD model jinks trig deiiteron flux ffoffi the 
§6iuii6n into the perieathoclie volume; and includes fliix 
fe©th into the metal, gas evolution; and any potential 
ftision reactions: 

(w*f*¥)*(^*t)* 

5, 

THe mathematical solution of equation 2 is 
agtermifigd Both fey the boufiaafy eonelitiBns and By 
conservation of mass: There is assumed conservation of 
Qeuterons with the exception of a loss (JfeO t6 ati putative 
ftision reactions. is extremely smiii compared to 



most iSading fates of gas eVSiViiig FSEfiSflS 5 ^ M 
• previously disciisSefl 5 ; examination of tne solution 



: critical ly 
on (is * E: 



gas 



Triis loading Fife equafiSn relates fleuterSn 
availability (secSndSfy' t8 trie Sppiiid' electric field} t'8 tfie 

is§se§ sf temm is toft gM ewtetiffi sad toe fcm 

reactions. One simple but important corollary is that the 
ev6iiitiSn 6f 83 gas and deiitefSn lSading tS trie palladium 
cathode are mutually exclusive for any given applied 
electric field: 



DEUTEROrVS GOfoTRIBUTlfUG ( 

IB 8 §iiccessfui 68ia* rtislSn Steffi j* i§ n8t 2ef8: 
Therefore the non-dimensional parameter; is definea 
as the fi-actioriai affiouni of intfapailadiai a'euterons wHicH 
SetuSiiy eSntrHBUfe £6 trie desirea feScfiSfii- Wriefl tlJe 
filling of tlie pallaaiiim witH aeuferiiiffi is complete in tne 
steady state; J ( wSiiia* Be aBSiit J& 5 '. TJiis fiisiSn rite 
eSiiatiSn €3f5 Be Ix'afnifJea' for ifs feiafiSr? iS tfleffflSl 
Bf6ce§se§ siiBsti'tutiSfi ii§ifig S^itifif?!! 

n8n-dimerisi6nai Bafaffietefs and {lie Eiflstein feiifiSn: 



m~ 'q 



Cart /J^ 

(eq:4) 



THe non-dimensionai parameter 3tgj.g ; is defined as 
tHe ratio of trie Kv6 l'argesl and rn8st : Important 

psfieatHsaie fiuxe§;- tHe isadiiig fiux (j£ is {fig |ai 

evBiiition (Jj).- it is very miicti a fiinctiSii 8f trie i'so{8Be 
md trie fnatefial; Kence tHe paired SuBscript: 



(eq:5) 



Thus if g is mSst 8f the current is going t8 
gas eiecffeiy'sisj wHIreas Jk P j. B a i6S ^'Siiid ifidicSte fRSfe 
efficient loading: 
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Swaftz 



i§0TOPi§ FUEL L@A§iftG 



Use of the transsanipiS voitage and X-fg.3 as {fee 
loading faetof and trie Einstein relation yield trie fiision 

flUX: 



i[g#]K 



(eq:6) 



This fiision flux equation (equati6n ^contains 
five terms after separation of variables: Tfie first term 
results from gas evolution. Hie second term is composed 
of geornetfie and material faetSrs: Tfie next two terms 
reflect ihe applied eieefrie Field intensify' and fcgT anfl are 
dominated By the ratio 6f trie appiieci eieefricai energy 
that is organizing the deiiterons to tfie energy causing 
their random thermal disorganization: Tfie final term; 

is the fraction of deiiterons that paftaice in any 
pQtentiai fiision proeess(es): 



ELECTRIC ORDER/fHERMAL DISORBER 
RATIO ) 

introducing ^ ; the eieetrig 6fdef/tfiermai disdrdef 
ratid; then simplifies this fiision flux equaii6n; 



J fits = 



■ 1 £ \l j 



(eq:7) 



This relationship is demonstrated in Figiires 2 and 3 
which sfiSw the impact: in figure % fdF simplicity; is 
assumed to Be 6: The loading fliix of deutefon§ into the 
pailadium at the eathSde surface (jj) i§ shown as a 
function of the Electric field intensity; for various rates of 
gas [©i] evolution rates (j g % 

The series of parametric curves indicates How the 
ioading fatSs are sensitively dependent both upon the 
eieetric field energy as wejj as the competing gas 



evolving feacGSns; Examination Sf ecfitatiSn 7 indicSles* 
that altfiSiign Has major effects for every/ 4* n8w£vef> 
tHaf iinpSftance requires a ievel Sf hfSB ~ $ ' & plateSu 
i£s ifnp8ftance as is sfi6vVri in figure 3: 

RELATIVE RATE 8f §EUTER§ft§ 

eNterI^S PAllaSiuM 



mi 

KM 

Mil 

2261 
2l8i 
18B8 
1681 
1481 
1281 
1881 

m 

lit 

ffi 



h ?i: S = JOG- 1; G:01 




ifr i i i 4 4 it it it 



Trie relative v'giue fef tjje iSading flu* is SriSttn 
as a function of trie electric fieicj intensi^;: ffiese curves 
are shown as a function of the electric order/thermal 
isorder ratio: This is shown parametncally for various 
rates 6f gas [Bjj evSiutiSn rites at tlie &tii8&. 
(cfiafacterizea as j £ ): in tHis exaftipiej Jfe is zero: 




f\mm § - ^18 mm fim 

ffiis 3-§ Pafafnefri'6 ^gfi repfesefits £ cfeiSf 
examinafion of tfie ftision flux equation Based upon &i 
tw'6 parameters: 4 and A^£g : ^1 : 
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S»aitz ISOTOPIfc FUEL tt)ADlNC3 



SUMMARY 

The quasi-Gne=dimensi6nai (Qi6) friodei of isotopie 
feli loading Has Been modified using three 
fi§n=dimensionai faetofS; X^.b 4H6 loading fliix fafid; 
^ha fifaetidnai amoiifit of intfapaiiadiai deiitefons that 
§§ntfibiite to Hie desifed reactions,- and 4 the eieetfie 
8rdgr/theFmai disorder ratio: in addition; the putative 
fti§i6n fate term Has Been corrected to now include only 
th§se deliigroiis contributing to the desired reactions: 
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TABLE ©F VARIABLES 



li- 
fer 





aiifusiviiy^J 


q eieetfie charge 


m 


deiitefon concentration 


T temperature 


m 


initial deiitefon concentration 


63 tfie potential 


6 


eieetfie field intensify 


K f fusion fate 




gas evolution rate 


entry fate 


h 


deiitefons entering cathode 


A;p*. g loading ratio 


h 


deiitefons evolving to gas 


jig eiectfopKofetic fnoBility 


if 


deiitefons in ftision reactions 


teg Boltzmann constant 


% 


l deiitefons involved 


h c iength (io cathode) 



% electrical ofdef/thermai disorder ratio 
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CasiNumfegr; 11=818 

Mr = itgva Kflvit 

3#0=1 TRifd Street luiff § U 

8m MultSA 94101 

BsarMr. Krivit! 

This i§ the final f§§p§n§§ i@ ysuf fm&m mmm&m M (f@iA) ?gps§l , 
dated May 21, 161 i 5 and revived in this §ffi§§ May 31, 101 1.. Y§y reunited rapy ef tee 
traaseript §f th§ 12, 1691 BtHA/A§@@ Hip Ia§rW §§igfi§e asa Tmsmm 
Warksh©p in n. Btlvsir, Vlrgmlar 

I R @)6§@d is a §6By §fafe§V§ f§p§stgd d@eum§fif, §Qffi§ iRifefI88§l©B *§ g*gfflpl 

ta disoiesuri under F©IA Mmmpim % ©f Tills i U..§ : §.- 1 III.- f@IA Ifc'fffif^ff ? 
applies is ififsnaatisn §ps§ifi§aify mm§fa$ by » §§«§tog^igiiiaf mma % t 
fgf withhsiding, The underlying. §tatut§ appii§d {§? i§ U§@ ll» = Auteff fe waito 

Un§ia§sifi§d Ipleiai Mugiear W§§p§ns JflfefHi&i§fi: 

IMimptiSn £ applies 18 inf§fmati§n ef aptfSSRll Balure suet §§ names; ffiefel 
information, of 8&8T p§fs§nal ififefffialiiB whi§B ; lf&§§fe§gd, W8fite ?S§Ult ifi 8 Sllaff 
Unwarranted ftva§i§fi ©f pirs§nal pfivae^' gf the individual: 

Ail ditiffflinato m mm m mm\i §f tRg 6i?g§t8f efSHA PuMis Afaif§ ? &g 

Initial Mai Aatoil^ If y§« eSnsidir fei§ t8 feg an advice detgrffiffialiSn; pu ffiffij 

file a written appeal that i§ postmarked n§ istgr thsfi 10 gaigfidsf days aftg? Hie date ffi 
this latter to the Deputy Dire tier, BTOA, Th§ appeal ghe&ld fgfeffiee pmAms , 
auffiter, esstaia a §8B§i§§ statimefil sfthe grama's upaa which the appeal f§ &f§ygffi aa§ 

a disGfiptisn efth§ raiisf ssught A §§py sfte latHf sheuid ai§® 8§§§ffipaw 
appeal Beth the envelope and year igigf §R@uid gieaMy idgatif feat a EgeetetM 

ifif§frnati6fi.Agy^glal {§ fegiBi fnad©: 
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mA-M--m\hffiz II November 

T€§imsi@g.y F6F§§8§t! Woririuide RgsgaFeH on Low--Ener^y l^uci§ar RgaetiSns 
Increasing and Gaiiiing Aeeepfaiicg 

MitonHato worldwide have been quietly investigating low-energy nueiearreaetions 
(LEM).fdr the past 20 years, Researchers In this eontroversial field an now miming 
pamdigm--mfiing rssuUs t minding generation of large mentis tfmm heat, 
nueiear aetivity and transmutation of elements: ' 12 * Although no eurrent theory §mi§ 
is mplain ail the reported phenomena-, same scientists now believe amrMm-imi 
nueiear rmtim may be oeeurring: MA messes with high eonfldenee ihai if LEMM 
mnpmduee melear--ori§in energy at room temperatum this disruptive technology 
mnidremntimim energy produeHon ands\orage> y sime meiear reactions reieasj 
minimis of times more emr^per unit mass than da any known ehemieaifiieL*' 5 



Background 

in 1 989; Martin Rei&hmann and Stanley Pdris aHHbiineed that tHeif eieW^HemMea'i ex^riffients fed 
produced eX6&§s energy under standard teffip^fatiife and p*fe*ssuTS edfidiferis> & UeMUiS tJife'y' i'6uM fi6t 
explain this phy'Sie'Si phefioniehdn based dri fcndwn chemical reactions," trie v y' $ugg£sfelJ Ihi ixteii Heat 
Goiiid Be nueiear in dngiii: Hbwevef; their experiments did h'bt sh'bw ifie nidiatidn df nidieJSeWify 
gxp'rcied ffdni 3 niieieaf reaction": Many researchers aUerh'jiied tb" replicate ike fesiilts Snii f&tiSQ: Aid 



negative p'tiBlieity gfeSld fusidn f&T ffie 
past 20 yfiafs; But ffiany scientists beiigved sdmfelriiHg iffip w ottant Spiffing jth v d gSntiniiSd their 
research with iiltiS 8f no visibility: F6f years,- scientists wgfg intfiguSd by' me p^sibility' of pfSdueifig 
large amounts of glean energy trough LeM, and now Mi research" Has begun to b v e accepted In tfof 
scieniifiS gdmniuniTy a§ reproducible arid iegiumate: 



Source Summary Statement 

This asse§sffiSni is Based m analysis of a wide Bddy df iHleiiigenefe' repoTting; Hidst df which is dp'en 
sburce information including scientific Briefings; p^er^reviewld technical journal's, international seienliFie 
gonfefefi^e pfeggedings: interviews with' seiefitifie' exfferts and te^'Hnie'a*! media*. While trierS is' little* 
classified data 6fi this topic dtie to the S&T fiatiiR: df the infefmSfigfi arid trig \§£k df e'oiiSetibm BlA 
judges that these open sources generally provide the ffiost reliable inteiiigehee available dri this topic.- 
The information in this" FepdrT Has beefi earfdbSMted 5uid rWv'igW^d by' U.S: teefifididg^ experts' wfidare 
faitiiiiaf with the data and the' intefnatib'hai sciefitists ih'vdfve'd iff tKi§ wb'fk: 




ling stai§ §p8ns8f§R'ip ana fun3ifig ffOm ffi^gf e8Fp8ra&8fi§: 7,8,9, n > MA 

mmms that Japan ana Italy m mum m M fi§ia ; sltagh Mm\h §hiR8? \§mh mi 
India 11 are diveting signifigant re§8HF6§§ to this woFk is the hspg sf fiRding a riw sIssb 
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mm^Amwrn^ 

energy mum, scientists worldwide nave mm F8p@.rtiffl 8B@maieB§ emm feg#, 

prQdUOflOn, as W§11 as §vitl§n0§ ©f RU§i§8F paFtieigS 1 --' ih ! * aRtl tFSRSffititatim- f *"* f& f? 

i Ys Iwamura 18 at Japan's Mitsufeish-i Heavy Industries agf@§tM of 

§i§m§nts whin prmgatlfig dgiitgriUffi ihF8iigh palladium FrMl Iff 

• Rest arenas led fey Y : Amm at @§aka urI vgrslty in Japan 19 and a team i§d fey 

V : Vl6lant§ at WtEk In Italy (trig Italian National AgeRey f©r MeW Tgg&RSiegigS^ 
Energy, and th§InVlr-8Rffi§nt=thg §pvai§Rt t© tfeg U:§: BgpfTffigfif ef §B6Fg$ ?fl 

ais© madg traR§mutati©n glaum 

* Addltlsnai indieatiens ©f transmuiatisn feavg feeen F-gpsrtgd In gfeiua? tela, Franee? 

Ukraine, aRd the United StatiS: 21 ' ~ 

i lesearehers in j apan, Italy, Israel, aRd the URitgd itat§§ fesvs ail mp&Hsi detesting 

§vld§R§§ ©f RugliSr paftigig §rni§§l0R§r' ?4 

s Chinese researchers deserifeed LINR exp mmmts In \Wi that §m&m$ §© ffiBgft 
heat that they eausgd an explesion that wa§ R©t fegiigvgd t© fee eSgffiM in mi§mr* 

* Japanese, Frgfieh, afid uJ.- §eieRtlsts al§© havg reported rapid? nigfcgngFgy LINR 
releases leading t© lafesratefy 8xpi©si8R§ ; aeesrding f© seientifie JsuFBai afti§te§ fm 

§ Israeli seisntists fgpertgd in I08§ that they havg applied pulsating elggaeai ettffsn& 

t© their LlNR §xpgrlrMfltS t© lRgF§aSg th§ g^6§§§ energy pr8dH§tl©fi:-® 

i As ef January 2601, India was Fepeffediy e©nsid§Fing restarting its LIMI pf@pm 

SftiP 14 ygar§ ©f d©Fffianeyr 9 

UJ, LINE researchers ais© havg r§p©rtgd results that sttppeft the ^fpFflgfia ©f 
an8ffial8u§ heat, nueieaf paftiaig pF©dugfi©R ; and tra8§FRe^i©a..^ if?3? 

• At the Mareh 1089 Amgrieafi eherfiieai Isgigty- annual ffig§tlng ? Fg§§aFg&§F§ at tf.§- 
Mavy sFAWAf paeifig reported e*ee§s energy," nueigaF paFfieifSj-^ and 
tfansmutaiiefl; 3 " 3fi stating that these effggts weFg pTsfeafeiy thg Fesuit ©f RueigaF 

feaetiSnsY" 

i A rggearoh team at the UJ = umqmy §W IntematisRai has feggB studying tfeg 
gigetrsghemistry and feineties ©f LiMI sines the early fepgrtingk-ggss feeat 

and helium pF8dii§ti6n: :,a 
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S ffi May 1961, r§§§arghlr§ at JIT Th§rffi§l In M§§sMfitiSgtt§ rgpSrtgd g*gg§§ tS sad 

optimal ©prating pints for LMil manifolds: 39 

s Ii§§ar§h§F§ at ft§ ehlna Lake Maval Air Warfare gentgr in ^SlIf^FniS firSt FgpOFtgd 

an9fflal8u§ powgr- QOrr§iat§d with H§liura4 ^rsaustisR in \$%? f> 

Although nO Ong th§Ory aurr§ntiy mm tO §&piain &I1 ffig OfeSgrV'gd LIMI p^enQmenS: 
§0m§ gei§nti§t§ nOW fegligvg th§§§ ntieipf^gptiORS may feg §ffi§ii=§e3lg dgtf fgriuffi fmQft 
8§0urrlng in S palladium m§tai igf tigg,*' ' € ' S8m§ OffegfS §tfli fegiigVg tRg Bfat- gVOfefiSR 

ean fe§ §»pia»§d fey non=nu§i§ar mgans.- Anofhir possifeility' is that LPffc ffisy iavsivg 
an intfieate GOmfeinatien of Mm and fission triggered fey affipg gfegffijgsi gffs pfepggi- 
§enfiguration§ on a nanoseaig \m\ : m ' 4§ TBi§ feeay sf F§s§3rgii bs§ prea'agea* mams 

that nuciear reacii6ns ffi§f Be eggUFFiflg Under g fin cl it ions Rfit pTeTi'Stisiy MiiVifi 

psssimgs %mm results sugggst th§§§ anomalous pgs8mgB§ m fee trigggrgd tjy 
various gn§rg§tio stimuli (§l§gtHg and mapgtig Raids? ag@u§tig wavg§ ; iRfr^riassFS)** 

5,7 and may RaV§ a Variety Of Operational ifiOtigS: 



Niiciear Fiision 

NuSie&f fiisioH a§ SiiffSntly undef&6&d Sggurs 6niy in the eofe of stars? in 


nuclear weapons* in high 


i6mp6fature piasmas ; of in inertiaiiy confined fiigh-eneTgy gotiisiSfis: §gii 
to harness hucieaf fusion tfifSiigh higK-teffi]5efatUre plasma techniques Bti 
more energy output than supplied: Fiisibn w3s once thSUgHt iQ tJS tfie ans 


SntistS fBF yeSfs hTve attemplefi 
t fia^e fcSeri iiriabfe to pr 8duee 
weFCS tfie Grid's Fiiture efean 


energy ri£eds f but after 60 years 6f research Sti'il Has yel t6 live up 18 this 
researched do not beiiev£ fusifin can cfeciif ai n€Sf-f86rri terfiperatufes bS 


pTSfnise': "itef Mm 

se v d ori die CdtfSffife Barrier ura'l 


repeis WM iiudeaf charges and Rave dismissed much of tRS ^eSid fiisi6rT 
As a fesiiil; such ^search Has fe£Siv£d limited funding and siippSft Svef l 


memh mmma since i W.- 



Poteiitiai AppiiGalions of LeMR: THe TgchnoiSgy Surprise FaetOF 



hmhws pot§ntial as a fururg gfean mm is still untenown: H8w§vgF» fgggfit 
r@§uits indioating nuolear aotivity and transmtitation apg intiigiiing and p@§g thg feilswiug 
qu§stion§? 

* ifftg §x8§§§ heat ffom thg§g §xp§Fimgnfs eouid fee gaptuftd and irttgnsifigds gsiiid 

LlNl feg Usgd as a pOwgr sOUFOg fOr §ngin§S ; feattgrigS? Or OtHgr g^UipTBgflt? 

§ If nueigaF partialis eouid feg ggngratgd and tFansmatg §i§fn§nt§ ? mli LINi feg Hfgd 

tO rnitigatg haz-firdOug W8§t§ Or tO RgUftal&g W§3pR§ 8fffig§§ dg§traeti0ff? 4g 
« If ffigVarlQUs rnOdis of ingrgy pr@dU§ti@fi gOuld feg idgffflfigd arid Qpfifriizga? Gdtilti 

LWHk feg usgd to efgarg dgsigngr matgFiais of gFitigai r§§oi(fgg§ f-fesf- apg \n sfeoff 

supply Or sgFvg 3§ a JaiiOrgd; K< diai=a=rn8dg ?? OOWgr SOurge? 
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* If rapid; §*pl8§iv§ §n§rgy SutpUt §§fi 8§6Ur in 8Rg 8r §§V§F8i fl!8*ig§ ? eQtild LPffc 
§§fV§ as 5 n§w high=§n§rg*y'=d§ns%' §xpi8§iv§? 

International LINE r§§g3reh W8§ Highlighted In Apfil 8ff 3 U.§: tefeV*S@B pY9|F§ffi 

f8g«§§d 8n th§ 16th §fti»v§F§3^ @f thg Fi§i§gfeffi§B mi fm§ mnQunmmm^ Mmy VS.- 

F§§garQh§rs ar§ OOliafeSratlng WHH fOF§ip §gi'§Rfi§t§ ? But §a6R ffiSffi R§§ pF8pRffS^ 
a§p§6ts of tR§ir §Xp§fim§nf§ that ar§ R8t ShaM §§Sati§§ §8me BSer^eVieWgd j8uFR&l§ 
3r§ F§iU§Mnt tQ f§Vi§W 8r puMi§R LIM- 02t§ dug 18 Ba§t e8Rff8Vgf§ie§; fn8§t fgSHiiS §fg 
pfg§gRtgd St iRtgrnatiORai g8nf§rgR6§§? 3fid fSrgigR §QjgRti§t§ RaVg 396g§§ t8 ffiueR 8f tflg 
UJ.. data-. In additiSn, U : § : gXp§rt§ Ravi BegR iRvj|§a IQ Brigf 8R 18 nu§iear 

m§titutg§ in India?' 88 B§lginm? 5f and §§uth K6r§a ; 52 and a re§iBF8eai visit By; SOBfH 
Kmm t@ IPAWAR Pasifie ts iRitiatg esllatoata i§ BiaRRgd.- This &Mn\y frag 

flSW 8f inf6rmati8n iflgf§a§g§ tRg iife§liR88d 8f a f§gte@l8^ &F§afctR?8ygH=§§ Will 3§ tRe 
potgntiai fSf tgehRQiSgy §ufprisg=By an iRt§rRati6Rai tgaffi? eSpeeialty tR8§§ frSffi 
eOuntrigs that ar§ dgVSting mm fmmm t8 tRi§ fg§gaf§R tRaR i§ tR§ Ufttiii §ffi$§. Mi 

m supportgd with male? eeppsmfg funding (Mif§uBi§hi ? Teye&j mi nmia m Jagsm 
Pirelli to Itaiy)* 3 



TH£ Experiments 




Mdst LENR exi&rinienis invdive elSetf&ieS immersed in s6lb'ti@n 
bf lithium sulfate? with heavy water substituted fdf natural water: 


i ef fmmi §aits suefe as iilkiiifii clifefide 

EiSStfle eurf ent is mi tfif cJugir tfie 


eipSnnigntai apparatus, in fKQst instances producing ex£§ss h§3t: 
(several hundreds of hours); and many eafiy exjferinfentSrs a'chiev 
unaware 8? this ineuBatidn jJSfibd: Israel i reSsaf^BSfs Used ptiisaiii 
pfodugtiofii The application of magnetic fields HaS teen SHBwii t6 


This effe v et 0£6ufs 8vef I8hg p % eri8ds 
rd negatiVg FesUlts feSaiise fflgj? »SFg 

ig eieafie fisids fs mmm hgst 

rtiffiiiiatg ingfSa§gd feat and gS»gf: 


Usually diiebf the eieetrddes is paiiadiiirn; teeaiisie ii Has a High a 
arid absbfB dfelitefiiim atSnis in its ni'etai ifiati45L. Bgut'entim is an i 
fusion in nu£ISar weapons at high temp'efafures find pf£ssuresi it a 
basis biiiiding BlSgRs Sf the heavier eienients f6nried in siaS: Tfie 
iiniqiie tecKiiique to piace the paiiadiuni atbriis in tKg H§Svy-wMt^r 
detilefiiim^ whieH rapidly iirc:f£as£s tfie deut^fiiifri "idading" fie§es 


Biiity tS ad§8ffe {M'd on ih'e Surfeee) 
s8t8fJ8 Bf hfdfoggfi that undefgBgs ( 
isB iindefg8§s fiisiSn Snd is 8ne St jfig 
fi&vj §PAWAr gXp v enffiSnts Jisfetl 3 
sBlufibn arTd id gsa^sit p&Mu'ffi gfid 
§arv fSr the* LEM phefiW85 id cfeciif; 
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Who's Hot in Cold Fusioii? 

The countries with the most advanced LENR programs are Japan; Italy, arid Israel. iH addition, Russia, France, 
China;, South Korea; and India are spending significant resources on LSMfc research, the following are among 
the most ridtaBle efforts: 

• In Japan, Iwamura at Mitsubishi has been studying transriiutatitin of elements in LfiNR experiments arid 
multilayer palladium (Pd) complexes. His team includes the Japanese SyncHrdtfdn Radiation Research 3 
Institute arid SPririg-8 at Rikeri. Kitamufa and other researchers a! Kobe University are investigating Pd 
rianopdwders and Helium-4 ash: Arata at Mitsubishi Heavy Industries has worked 6rf ctftSlysts containing 
riahopalladiiim. Yamaguchi at Kobe noted transmutation using iriultilayered Pd samples. Mizuhd at 
Hokkaido is studying transmutations and Heat generation: A- team led by Hitfki at Toyota 1 is investigating 
deuterium gas permeation through Pd as well as trans mutatidhs. T oriyabe at t dhoku University is 
developing charged-particle detectors forLE&k. Kasagi is looking at electrdn arid ibmc screeniffg in 
LENR effects: 

• Vittdrid Vidlarite; a leader in the field of Pd metallliygy and the roie of surface effetts in L®!R; heads ri 
team at EIsJEA, Frascati komfc (the fiaiian equivalent to the UiSl: Department of ^Energy) performing 
LE&R experiments-. A team led By Francesco fcdarii at iM^i that includes SfMictdeiectroriibs arid Pirelli 
Tabs is studying deuterium migration in riariocdated Pd for fast*idading and anBhialdus heat effects: The 
itiaiiari Physical and CheriiiCai Societies are supporting LE&R research in Italy: 

• Sririivasari iri india rioted that Ifidiri is restarting its LeMR program; the ShaBKa Atomic Research Centre 
had several grdiips working dri LENR from i 989 td the early 1 990s. Siriha at IISc in B'angaidre is studying 
models for fusidri in ritetal deiiterides. Laksliniariiin at SaveetHa fedliege is exploring ftisidri in stiditlffi 
metal solutions. 

• Andrei Lipsdri arid other researchers at the Russian Academy of Sciences arid scientists in f 6'nisk are 
studying the emission of charged particles during the iise of electron Beams td excite p a 1 1 ad i u frt/d e u te r i u m 
(Pd/D) and titariiurfyde i uterium (Ti/D) targets: Kaf abut and others at LUCH also &re cdriductihg LeM 
expeririierits. A bubna tearii led By Gafeev is studying htrcledr fusidri during cavitation^ and mdfectflar 
transitions. LUCiTs Savvatimdva.r Dash, Miirdmtsev, arid Artamdriov also are conducting LENfl 
experiments: Adariierikd arid Vysotskii of Krev are Iddking for hmgrietic mondpoies iff LEM experiments: 
Kurchatdv-Based scientist fcJdryachev is investigating LEftfc fdr alternative energy sources and fdi 
mitigating radioactive waste; 

• Xing Z. Li at f sHinghua University claims iti institutions in China are irivestigating LE$9& with 
governmental support, f iari's team at Cahrieliun University of Science and f echnoldgy is investigating 
laser triggering iri Mt) systems*. Zhang arid other researchers at tHe Chinese Academy of Sciences Have 
studied Pd-E) kiriettes in LElSlR si ride 1991. 

• Israeli scientists at Energetics iri C$riier have shown that variations in energy output can Be increased tisifig 
variable frequency or pulsed ;! sirperwaves' : to stimulate LENIi effects. 

• The French Atdniic Energy Agency had an official LeM program from 1997 td 199*9: EDF also had offe 
for several years. Currently, Jean -Paul Siberian from the Universite Marseille arid Jacques tfufdur at 
CNAM are working dn LfilSlR in France. 

• Jari Marwan of tJh Marwari fchemre in Berlin; Gemiariy, is studying the riaridstructure of pailadium 
Hydride systems. HUke arid others from the techriische Uriiversitat Berlin ate working with Cierski iri 
Poland arid Ruprecht in Canada on electron screening mechariisriis for deuteron fusion: 



§ 
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Oiiilook arid Implications 

If nu§i§ar fiaQtiOnS In LPfll mp §rlm§nt§ ar§ f§SI afid eQRtffiiiaMe? MA §§§§§§§§ ?M- 
wR6§v§r prOdu§§§ th§ fir?? gOffiffigfgialiZgd LIN1 pOWSF §0SFgg eOuld FeVQiUtiOriize 
§n§Fgy pFOdUgtiOR and §t8fag§ f©F tRg fUtHFg.- TRgB-OfgRtial §ppltg§ti8R§ Of M§ 

phmmmm*, if Q6rnffi§rQiaiiz§d ; sf§ unlimited.- to anomalous LIME- gffggts mn m 
th§§§ m§tai iatiieis gentaining dguteFiam may also feavg a&yet BfidgteBmfigd 

nanOtgOhnOiOgy ImpilQatlonS: LINI eOuid §§FVg 3§ a pW§r SOtirSg fer MtteFieS tRjt 

esiiia last for d§ead§§ ; pmvidiag pewgF feF glggtFigity, §§B§8r§ ? milita^ opgiatiOBS? and 
other- appiigatiens in Fgmotg af§a§, inoluding §pagg : LIM- gould also navg medieai 
alligations for disgasg tfgatmgnt, paggmakgFS? of oftgF §qulpm§nt : leeauss RHgiggF 
fusion F@iga§g§ 10 mmm timis msrg gsgrp pgr ssit mass ftan do§§ liquid 
transportation fc§i, tRg military potential ofsugM Rig&=gRgFg£=dgR§ity BewgFSOfiFSgsis 

gnOfmOUs.. And §ingg th§ UJ S ffiiliteFy i§ tRg IarggSt USiFOf iipd fugi fOF tFSRSpOrtafi'Ori? 

LeNr pewtF §ouFgg§ eould pfodaog tftg greatest tKR§fefffi§d@R of ffig latdgfigld fer u.§: 
forggs §ine§ the transition ftem BOFsepowgF to gasoline powgF.- 

Pfgpafgd feyt igvgFiy lafnn&Ft, BfA/M, ggfgnsg WafRtBg ©ffigg.- Wi&gOf&Fi&tftiOBS 
ftemi Br.. Patrlgk MeBanlgi; Unl vgr§sty of Mew Mgxieoi &f.. MesieF-§es§ ? U.4 
Navy iPAWAl^aging; Bf.. Mighagl MgKaoFg? §11 iBfgFRationaii Mf.- hmme 
FOrsigy, jwM International; and ©p.- Louis BggMaf©* M§W@/§aMgFgR: 

eoordlnatgd with mkimi, gPT, ©W© ? BQ1/IN, us Navy §PAWAB/fteifie and U ; § ; 
NIWe/BahlgF§R, VA : 



1 Bsglcrii. J6hru ts The listen ef the BisgeveFy sflftmsmufafien at ¥g*a§ MM Univssityr pap&F prSiSnt^ at tftg 

j© 18 ImsmatigBsi ggRfefsneg en Fusien U@gf): @aiMse< MA» 1§©% 

: |4 ,B iMematieflal genfosnge sn §8la pu§i@n Washinefsn.- 18-1 § Aagu§t 3g§§. 

* Tiie numfeef §fpF8t8n§ in the nueieua §f a?) m ^sfeFmiRS fi?§ ia'gntitj-' sf f fie ei?gfiiiai gigmsffe SeeigSF 
{fsn§mutad@n smm wiign the Bumfegf §f preten§ in tiie Biiglgus i§ §iiSngea sda'if?g ^ femswRg ^mm§ & 

§en wff ifif fiieni tg §tftgr nyglsar i§ie& tiiks ffansmutaf is?? gi?snp§ §sg gfignagaT giemsfit ifJte aRSfftgf ffireu^? s 

^Beneaief: M : .- t : Piffem.- ana* Lgvi.- "Numnr Ghmleal Enfyriming? MeSm/ Hiii s&ie§ in NaeigaF 
Piineefini: i§§i: 

5 ffefcef: §« "Piut6nium : A Iif§fsFi§ai @m>'wi t « §hslipng& in Pimniim §mnm V8i\ U Ls§ Alsmsh Mimi 

! Jeamai @FEiggtr@anai^igaI ghgmistF^.. Vei : !gf : §8, §§7. J8f } 3§|j ?<& 

7 BgghiaF&teoii: "teent Pregpg^ in Lsw ln@Fg^ NyeigaF Rgagtieni.. "fefiefifig pfgpngd by ^V§eA ; ©gftigfgf?. 

fef S§ME: 2§ AagU§{; 16^: 

* Mmufa-. Yasiiire, et ai « JSS RsnsnHiBfi8n Isaetieiii rnduesci by 85 @a§ PeFmsatisn HiFeaeft §6mpisa8§ 
.(Pd/ga©/Pai s : M4 lfi inteinat'isiiai gsnfissnge en @m Fusien a§§F)« Wasiiinpn.- §g IfriB AusiKf §§§§: 

' H'iSk'i- TatiliHii: St al-.: '^flOSngg 8f ©elltgrilliTi §3§ PerHiSaiiSii 611 SHrfScg ElSfncntSi §il3figS 8f feR=fnTpiSflfS3 

li. 55 Wftigraatienal §BBfferengs m Mi FUsiGii CI@gF)>Wa§hiB&t8n t §§, I©=i § A«t §88§: 

,u ggiani: Franeeses-. « ai-. : i{ Seut6r8n EieeTrBinipfieri in min Pa" Wifg§ §8ruKi with Man8-Kiftieig§: evia'gngg fiBF 

ultra=Fasi Bsufgriuni Mini ana Ansmaieus: LaFgg ThgFina) Ififee, 8 H lfl {fitsFfiatienai §8BfeFaiee8B §8M 

Fil§ion (l§gF): WasiiinitSTh B§: i 9=1 1 Alifii§t 
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1 1 "Exeiiini ®m mm\ Petential §iean liSFSvr Ai5§frS6t§ ; I4 a intefnstisflai §8nfgfgR8g sn gsndeHi^ Mm? 
Musigar mm and MeFnatai §&nfisfengg sn §eid Piisien (!§§&. Wasningtsih §S ifciS ^usijif §681: 

12 Ms§ie?=B8§§, 6i ai: t! f Fipie Tfagfes in mm as the Result ef Pd/g gNspKitisu: Evident 8fIfiEFgg& 
Hafirenss" Nmfmmsebtfm %>. §§§9, i3§=14§: 

;* Mg§ier--Be§§: el ai:-. Navy sPAWAR Briefing: AmsFiean §hgmieai §8aet¥ annual msstin& March ^8§ : 
14 tf Ixeitin§ New Seisn^ei Fsfgnf iai §iean Ene?§yf Ai5§tR»6t§: i4 K incsFRarfsnsi gsnfeWg sn gsndenssd Matter 
Nugleap ggfenge and International esnfcrenge en §8id Fusisn ff§§R. Washington.. IfrlS August ?§gg : 
!* Tr5ii§niiitati8n§ sniy mm? when nug ieaf paftieigs iffisfagt and ape gxeh3n§ed't8 pFSdiicg dirrgrgnt gifmentS: 

16 Iwanuira, VashirQ: g{ ai,, ^pansmutatlsn Rgagtisns Inauged by g§ Sas PeFmsafiSi? fnfsugf? Pd esfflste 
(Pa/eag/Pa) i4" ! ifflgpnatienai gsnfepenee @n §6id Fusisn ff@§R. Washington.. §§.. IfM S August M.- 

17 ¥amagu§hi, Tasuya, et air.. -mvestigatisn efNueisap TfansmuatieR Mm Mute'laped §s§MfP§ §m$e§ 
mm? Setitefium FgFmgafiW 14 s fntgrnatal §s»fefg??gg en esid fmm HeeR.. Washington.. §§. W-i§ 
August 1668: 

18 fwamura, Vashire, gt ai:.. "Blgmsntai Analysis ef Pa' gsmpfejesi Effects of g; §s§ Psmmmr Jspsn Joumoi (if 
AppUm PimicrS: vei 4i , |6§i- pp : 4Mf=4£l& 

* Arafa: ¥:.. (f Ansrnai6L?§ Efifegfs in lapsing sf Pa Powders wifi? Risn ggssity H^rega? fesssps*" /few 
£#»ffs H, 373: §669: pp 3 1 of --.3 i i I; 

- J visiafng: V: gt ai:.- "On the §6f?5iati&n ef Pa"© Ailey Mafgfiai &m&m with the @?6UFFg8ge sf eif essflswefc" 

ipefing presented a? l4 ,fi MepRati6nal gsnfeFenee en €sid Fusien «§§& Washinstsn.. §§? August §§8§: 

• 2I P?gia§: M-.A-... si al :s "A review ef Tisnsmutarisn ana* gitistgping in Ism EneFgy Hue ieSF Kgsetiens^** Briefing 

gfgsented at Vifg ghaneelteF fo Research Seminap en leNR. y'niveFSity sf MfssWi. May 

z Briefings pfgsgntei at Navy sPAWAr- §an giegs, LeM routing. H Aumh s§§9 : 

- M8§igr=B8§§ s et ai: t! Tripig TragK§ in m® a§ Hie Result 8f Pa'/g ^a'epsiitisn; gvifetes sf ERfFggtlf 

N6ii?r6n§:" Nffimtfmmhaftm %, 2089 : hi§-i4§: 

- 4 Minins: TaaaiirK6 : ^tren Imissign Indues! fey NugisaF Reactien in ggndfnssd MsttSFr Brisfing preigflffid at 
yiog eiianeeiisr fst Rs§gar?ii SerainaF en leNR : IJnivgFSity ef Mi§§8iiri: Mm §889: 

* zhaniijst alt, the Ixpissien in a SeurgFiunVPaiiaditim liggfreiytie Symmr TniFd fntSFnatisaai 68nteff 
P esia Fusisri: I§92= Napya : Japan L 

56 Biferian: Jgaa=Faul: i! ungxpiainea Expis§i6n iuring an legusips Sssffitngnf if? an ©pgr? §gif Mm f\8® 

gateFiimtef," Journal tfjpmdpnsetf Manm Nufim&lm?*. % pp : h& 

v zhang s et ai., "6n the Expigsien in a MgFlunVFallsdkjnt eleetpsl^'e §ptenV ? ¥M immtmsl emfsmsc-m 

Osid Fiisigfi: i Qftl-. Na|@P: Japan- 

f teas: et ai, : "yitrasenieaii^Ixgitea lieetrsiysis E^pefimgnts at Engffetie Tseiifisiegigs:" gRgffSfe 
Tg#hBel6|ie§, ©rag?, fsfagi, btigfing ppssgnted at i4 ffi intgmatisnsi §snfgfei?fg m MFmten ff§§F). Wssftlsstsf?.. 

Bg : 1S=1S August 1SS§ 

35 Jayafaraaife M,§ : s !f §6ia Fusion is ffet Again.." fmlle, l§§8: Pu&Bsflsi enlin? I? las §§§8.- ftttp://^#fiFr 
gaiif:6rg/aerei53t/jayafamanMgeiaft!§^ 

? Mssigp^Bsss, gt ai:-. rauitip_ig isriefings {$gs§nted at Navy ^AWAR Paeifig: August l§89- 

■ 1 MfKufeF& Migimgi: "Studies sf ins Flsisghmann=F8ns fe'ffegt at §R1 IneFMtisnai:" feFiefiRg pFgssntsd at Vie? 

giiantslte? fep iesgafih ieraraap sn tfem Univspsi^ ef MisssuFi: May §§69 : 

* Spzafe itan, gt ai,.. '-Ividgnee ef NueleaF Rgastiens in the Pa" Latties:" ®mmfmm$c-h$?fi: %. M-W- 

* Sspafe Stan-, et ai :I «Th6Fmai Bg'navisp ef Fsiafized Pd/g IleetPSdes Pppfed ^ §8--gep8§ifisn : " ftmwttmiw 

4^:416:1664: [61=161: 

M6§ig?^B8§§: et ai-., ss T?ipig fpagfes in §M§ as the Result 8f Pd/B §Nep8Sifi'8Ri Ivitee sfineFsetis 
^gutpsnsj" Nmmvlssmshiffim §§69, 135=143: 

* i^ak, §taa-. et- ai:, Ividgnoe sfNuglea? Rgaetisns in the Pa Lattieg," Namiwissm&hi&m % Mh 

* Tiie identity ef a §hgrai§ai elsragHt i§ aeferminga fey the niiinBff sf pfstens in its atemic nugigiis: TFSRSRJUMisn 
6isuF§ when @ng gheraigai giemgnt is fhaRpd into ansthe? 8RS, tnis RSFmaiiy eesuFS diirinf. FSdi8Sf6*v? deray? M 
m §g§u? frera any nurafeg? ef nugiea? gpsgesses that add e? sufetFaet pf8®RS fi®m fits sfetnie sugleas- 

M6§i6f--B6§§.. et ai:.- Navy SFAWARfefigfifii, Aragfiean chgraigai §6eigt7 annual m&tm, Msfef? W8: 

18 MeKii*Bre, MiGhagi: B StUdig§ §f ffig Flgi'sehni3nn=P6R§ Effget 8t §Sf IRfgfRati'6f?Si/'' BfigfiRf p^Rtgd Sf Vfeg 

€hanggll§? fep Resgapgh §gminafi Mgess Heat and Pafiigig Trsgfes fmm ggufgfiUiR-Lesded Psiisditim.- uni^Fiffy 
ef Missouri.- 1§ May 1699: 
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* •' swam MmM\>. g{ ai :! «Tte Impact sf Heavy WaieF (B?©) en Ni^gi-tigfti Wm §813 F&^sb §vifgffi§f 
Pr6gssairi|§ sf tiis § lB irngfnaiisria] gsnfergnsg gn §8i3 Fa§isn ; i§§£9 : ^sna'sissa" Mails? Mh'SiSafsBte: W&y 
11=14: 2§§l : Beijing-. §iiina: Tiing'nua University Pfe§§ : 268* pp 335341: 

* Miiss: Melvin, §t al« "Ansmaisus Iffegti in ggytgratei §y§tems/ J Final Bepeft NAW§WPN§ W §382; Na*si 

Air Warfare ^SiitS? WgapSn§ SiviSiffii: 199& 

41 HagfliteiD: Pet6r ana Man gnauahary: "M8a'giin§ €*&§§ rfgat in the FiastananfrPSai E5pgFim?nt." l5Fisfins 
presented st vies ghanggilsr fep gesgafgn Seminafsn leMj University 8f MisssiiFi, May §889: 

* Stenife V:P ; ana ¥u : & Asepjev: "Phpigai Mggiianism sfNHeieaf Beagfiens si Lsiv EfigF8ig§r Mafisnsi 
Tgghnigai university 8f Ukraine: Miev Psiyteghnig institute 

41 iFwastava: YM« © : Paneila.- A : Widem, -'Tngmfeiiifv 6ftnePfffBffeifi*8B Ttesfsfial etosms^RSffiif Vsafflflfe* 

LAfsIL Wife sit6: Sf5fiVl6gi-l:3i§3Vi 20 M8V 286§: 

* Hapisisin, Peter: Mit. Briefing: Wavy §PAWM- Paging.- A«|ti§f f§§9» 

,J - MgBaniei: Fatffefe »iie§tF@gftemigaily Induced Ntieieaf tefiens,* Briefing, presented sf Navy SPAWAB- 

Pagifig: AtigtisE 2(309: 

* Sinha, &p : ana AtMeuienfesfg, "Laser Stimulation @f Uvriktmy Nugfesf BeaefieRS if? §g8&sM RSfSffifflB," 
fiumnt §§ienee 8 VqW\.. Ms : 7; i§ ©gfgfeef, 2§8& pp.- 3§7HH§ 

* Le§in: et al: S li uitras6nig3iiy=Ixgitea EiegtfGipis gpfimesfs af ©jgfsstie TeenBeissiesr Empties 
Teennaiagies: SmgFt i§raei, briefing presented §i i4 ii! inrematisnai §8nfergnee en §8itfFu§i8R tfg^ii Wasta'AStes? 

p§: !9=1§ AU|U§{ 2§88: 

* T§ve?K6v :! §rA:: :f P3§§iBiiity ef using §8ia Fusi§n fep NueieaF Waste PFSdueis TransflMisnr # lHteffisti88ai 
§§nfeFenee en §aia Fusion: gamfefidgg : MA S 1883: ffsm LeM-§ANB:8FS website: 

i- "Hiipi//w%^:efe§ri6w§ : e8m/§mri6§/2889/84/i 7/g8rniT!Utg§/ni3in49^2 i g7:§fitnii ?rag=68nfei»tM3iFt:S8nrgnE§8^ 

„ Personal gaffespanaenge: Bf, Mienae! MeHu&Fe, §BT fnteFnatisnah ©ets'BgF.- 1889: 

M Parsley-, h-,. "Latiies Assisted Nuelgar Beaetiensi Sverview sf an Unexpected Pngnsmsna" FiFil §8ii8fjtiiiiffi sn 

Hans--MugigaF §gienge rUniversite gathaiique de Lauvain : Bsigiuni: May H<. 26^: 

l 2 Personal gerfespsnagnee: Mf, Lawrgngg F6r§ie,y.. JWM infgr^afisnai.- 8eisfeF s 2889: 

In Japan, the thrss majsf aut@makgF§ m su^paFfing LSffi- Fe§gan?ii : fa Itaiy, PiFfiii UU i§ sng 8f msny 
gsrpsratg and g§v§Fnmgntai §p6Bs^F§ @f tlNR-FgseaFiii: _ 

5:4 Biberiari: Jgan=Patii : 'Unexpiainea Expissian BBring an EiegiFsipis ESp?rifi?gnf in an ©pgn §gii Ms§§ fis*' 
eaiefimefgr/' Jmimi tf&mipmed Matter: Niioksrhmwe-. % ('§889) pp : 
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IM THE MATTER ©F ARBITRAf i§M 
Between 



Patent Office Professional Association 

AI€§€aseN§ : §§41666 

Efnpioyee Tefffiiriatiofi 

and 

Affcifrataf 

US Department of Commerce^ 
Patent and Trademark Office 



DECISION AND AWARD 
QN-THEMERjfS 

Appearances: 

E8Lth§Jat§nt©ffig§Jt§M 

Raymond § : d@hns§n PWA Rgpfg§gfit§tivg 

David L: R©befts©n P@PA Rgpfg§gfifativ§ 

EoLthiijiJatfnXafidJrra^ 

Wiiiiaffi Way, ls§: Ass§eiatg G§ufis§i ; ©ffigg @f 



Issiie Presented 

Thi partiis did mi gtiptiiaig t§ afi issiig, ifid Wfiiig th§ fVidgfigg r§i§gd iffigQftefif 
sufrissues whigh wili hi addfissed; thi principal issug is fetind t§ Eg; 

Whethif thi Agings fgffiSjai ©f tR@ gfi§v§fif ffgffi fgdgfai sgfvieg w§§ "fef stigfc 
cause as wiii prSffioli {hi §ffl§igfigy" @f tfi§ sifvieg,.'" is pfgs§fifcgd fey § U§€ §751§ 
(a); and Was ©thefwisi in §§ffi|H§fi§€ with th§ iaws? fUi§§ §R9 fggui§ti§fis §f tfig 
Unitid States and pfoyisions §f the parties' L§§©f Agfggffigfit; arid if fi§t what 
sheuid thi fifnidy hi? 



FMCS Case No. 00-01666 

POPA and PTO 



Applicable Statutory and Labor Agreement Provisions 

The statutory and Labor Agreement provisions of importance in this arbitration 
will be quoted where their relevance and their construction by the courts and the gov- 
erning agencies charged with their enforcement are discussed. 

Facts 

General Background Facts: The US Patent and Trademark Office (PTO) is an 
agency within the US Department of Commerce responsible for granting patents and 
registering trademarks. The Patent side of the PTO is divided into Technical Centers 
which correspond to the nature of patent applications they examine. For example, a 
chemical-based patent application goes to one Technical Center while a mechanically 
based application would go to another. Once in a Technical Center, the distinction 
between applications becomes yet more refined until a patent application is assigned to 
an "Art Unit," and then to an Examiner with specialized knowledge and experience in 
the primary "Class" and sub-class of the application. 

The grievant was a Patent Examiner who began his PTO employment in July, 
1996 at the GS 9 level. By education and training, he is an Electrical Engineer. At the 
time of his removal from service on August 30, 1999, he had advanced to GS 1 1. His 
responsibility had been to examine patent applications for devices and processes 
intended for various types of measuring and testing, which under the PTO Patent 
Classification System were designated as Art Unit 2858, Class 324 patent applications. 
Within this Class, the grievant's work was further limited to applications involving, as 
examples, an "internal combustion engine ignition system or device," or a "material 
property using thermoelectric phenomenon," or a device "using ionization effects." 

Then, within each of these subclasses, such as the last, "a device or process for 
measuring or testing using ionization effects," the device or process would be further 
assigned to a sub-subclass such as "for monitoring pressure," with yet another break- 
down into whether the monitoring was dependent on measuring fluctuations in the 
power emissions from (a) "a radioactive substance," (b) "thermionic emissions," (c) "a 
magnetic field," or still some other source. Altogether, the grievant was responsible for 
approximately 17 subclasses of Class 324 under each of which were as many as a score 
of very specific "method" and "purpose" subclasses based on the materials used, the 
means of making the measurements, or the objectives of the test. 1 



1 The identification of the grievant's assigned Art Unit or Group may be off the mark. The 
testimony and documented evidence is confusing when it comes to numerical, versus subject matter, 
unit designations. It appears that when some events in issue occurred, the Patent side of the PTO had an 
organizational structure based on "Work Groups," which at a point in time not firmly established in the 
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What is important is that no patent applications for which the grievant served as 
an examiner had anything to do with his non-official obsessions. Those obsessions are 
with alternative sources of energy relying on non-conventional theories which have 
generally gone unrecognized, or been flatly rejected, in the conventional scientific litera- 
ture. The more controversial of the grievant's interests are in theories which defy the 
accepted laws of physics. Central among these, but certainly not his exclusive area of 
interest, was cold fusion. 

The Cold Fusion Controversy: Up until 1989, the possibility of cold fusion was 
an acceptable scientific topic among physicists and others in the world of nuclear sci- 
ence. That acceptance received a setback in 1989 following the public announcement 
by two recognized and respected electro-chemists at the University of Utah that they 
had achieved fusion using a battery connected to palladium electrodes submerged in 
heavy water (water, the hydrogen component of which has been replaced by its iso- 
tope, deuterium). Since less energy was claimed to have been expended by the battery 
than the amount of energy produced, the realization of a device which could steadily 
(versus explosively) produce more energy (output) than the amount needed (input) in 
its production seemed to have been achieved. 2 

Scientists elsewhere immediately sought to duplicate this "table top" accomplish- 
ment of cold fusion, but with nary a replication. The simple formulation from Utah was 
a dud. The revolutionary announcement had been premature, and the importance of 
prior peer review was forever firmly associated with "scientific breakthroughs/' It dis- 
credited all research into cold fusion and other non-conventional sources of energy, and 
pushed those who continued to pursue or support such ideas into the fringe or "kook" 
segments of physics and chemistry. More important, before the year 1989 was out, the 
US Department of Energy (DOE) pronounced cold fusion to be unworthy of further 
government financed research. 

The grievant is a member of the fringe, though not personally experimenting with 
cold fusion or any other energy alternative. He is only an outside observer with strong 



record, was changed to a structure based on "Technical Centers" and a whole new numbering system. 
Thus, the grievant is referred to in the record as being in Art Unit 2200 and at other points as being in 
2858. That seems to reflect only a numerical dhange without a change in his duties or the nature of the 
patent applications he examined. To avoid confusion, the unit to which the grievant was assigned will 
be referred to as the "measurements group." 

2 If recollection serves, the claimed accomplishment was heralded in news media around the 
world for its promise of free energy. If true, it would unshackle the industrial nations from their depen- 
dence on fossil fuels and reverse the deforestation of the developing nations of sub-Sahara Africa and 
the Indian subcontinent. It appeared that the earths environment would be saved and electricity would 
light every home in the poorest countries of the world. Its implications were just startling. 
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beliefs about the place cold fusion and other yet to be proven sources of energy have in 
the future mix of the world's electrical power production. However, he does not reject 
the Newtonian laws of physics as some in the fringe may appear to regularly do. Rather, 
it is his position that the presently ridiculed theories he champions, or at least believes 
are sufficiently promising to warrant more serious scientific inquiry, will eventually be 
found to be consistent with accepted axioms of physics and chemistry, but how that will 
be done, he insists, just has yet to be discovered. Still, this puts him at odds with most 
scientists in those two fields. 

It also placed him at odds with the prevailing policy of the PTO. Currently, patent 
applications for alternative or non-conventional sources of nuclear fusion energy, 
including cold fusion, are routed to Examiner Harvey Behrend. This routing has been 
going on for more than 16 years pursuant to a June 5, 1989 memo to all Group Direc- 
tors with the subject; Cold Fusion Applications . It reads: 

Although the media attention relating to cold fusion has diminished, we 
are just now beginning to see a large number of applications relating to 
this subject. Although we are attempting to identify all of these applica- 
tions in the pre-examination screening process, there is the possibility that 
a few applications may slip through without being identified. Please have 
your examiners be on the look out for any application that may relate to 
cold fusion. Some of the areas where a cold fusion application might be 
filed are: 



If one of your examiners should receive an application related to cold 
fusion, he or she should check to make sure the words "COLD FUSION" 
are stamped on the file wrapper. If not, the application should be referred 
to Licensing and Review [ ] for marking. Also, any action on one of these 
applications should be routed through the Group 220 Director's Office and 
the Office of the Assistant Commissioner for Patents prior to mailing. 

The Agency's witnesses avoided directly answering the question of what explicit 
instructions were given Mr. Behrend and other examiners in the "fusion" group on how 
to handle applications for cold fusion patents. However, their testimony and demeanor 
when questioned were clear enough. 



Fuel Cells 
Electrochemistry 
Power plant 
Radiant energy 
Helium production 



class 429 
class 204 
class 60 
class 250 
class 423 
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Figuratively speaking, Mr. Behrend has a "rejected" stamp he wields on patent 
applications which claim to achieve cold fusion. That is, whether well founded or not, 
the PTO has a bias against the concept and theories of cold fusion. Largely because 
they defy the Newtonian proposition that there is "no free energy" or "perpetual mo- 
tion" within the bounds of physics, the PTO considers cold fusion to be "inoperable 
technology." The evidence of this will become more concrete shortly in connection 
with the grievant's pro-cold fusion activities. 

As for those activities, the Agency did not claim in the Proposal to Remove that 
the grievant's belief in the possibility of "free energy" affected anything he did in accept- 
ing or rejecting patent applications assigned to him. Among other things, those 
applications had nothing to do non-conventional sources of power. All applications 
channeled to the measurement group depended on conventional sources of electrical, 
magnetic, and other energy. 

The grievant's obsessions with alternative and scientifically controversial energy 
sources were no secret. And, they were an embarrassment to the PTO. Always as 
simply a private citizen in a Quixote crusade, he regularly resorted to the Internet and 
took advantage of public and private conferences and other gatherings where long term 
and future energy needs were on the agenda. By both means, he advocated greater 
public and private funding for research and experimentation in the fields of new or non- 
conventional energy, and sought recognition in the established scientific community of 
the legitimacy of those fields of research. Without that recognition, the prospects of 
either private sector investment or public funding were slim to the point of nonexistent. 
His principal soapbox was the Integrity Research Institute (IRI), a nonprofit organization 
which he formed and ran as its president with a handful of members and volunteers. 

There were and are forces as adamantly opposed to accepting the viability of the 
principal areas of that research as the grievant is their advocate, especially when the 
subject is that of "cold fusion," a phrase often used here just as in the PTO memo, to 
embrace not only that idea, but the full spectrum of searches for free, or at least low 
cost, sources of energy. The main watchdog out to discredit the grievant and other, 
more prominent like-minded advocates, was Robert Park. He is the Communications 
Director of the American Physical Society, a respected association of mainline physicists. 
Mr. Park is also the author of the popular book, Voodoo Science , which with little 
mercy, debunks cold fusion and all other concepts of "free energy." 

The Removal Proposal: The Removal Proposal was prepared by Sydney Rose, 
the PTO Labor Relations Specialists responsible for disciplinary matters. It was given to 
and signed by Margaret A. Focarino, the grievant's second or third line supervisor, on 
May 7, 1999 and charged the grievant as follows: 



-6- 



FMCS Case No. 00-01666 

POPAandPTO 



On March 9. 1999, you contacted the Department [of Commerce,] Office 
of Administrative Operations (OAO) by telephone. You spoke to Margaret 
House, Support Services Staff, and asked her about the procedures for 
reserving conference space for a private function. You were told that 
space was not usually reserved for private functions but that you could file 
a written request [with Telita Holloway?] which would be reviewed and 
considered. You called again and indicated that you come to the Depart- 
ment to meet with Telita Holloway that afternoon. At approximately 5:00 
p.m. that afternoon, you met with Ms. Holloway and indicated that you 
were a PTO employee. For the next hour and a half, she showed you the 
Department's auditorium, lobby and various conference room. You never 
indicated to Ms. Holloway that you were considering reserving space at 
the Department for a private function to be run by the Integrity Research 
Institute. However, you reserved the auditorium, lobby and four confer- 
ence rooms at the Department for April 29, 30 and May 1, 1999, on behalf 
of the PTO. 

You posted information regarding a Conference on Future Energy on the 
Internet. The website indicated that [ ] the First International Conference 
on Future Energy (COFE) was 'in cooperation with the U.S. Dept. of Com- 
merce.' The notice contained an electronic brochure form which indicat- 
ed that the 'Integrity Research Institute under the auspices of the U.S. De- 
partment of Commerce at 14 th and Constitution, Washington, DC, presents 
the first COFE in the main Auditorium. Lectures will extend from 9 AM to 
5 PM daily and workshops on Saturday from 9 AM to 5 PM.' The posting 
indicated that the Saturday workshops would cost $30.00 each, and there 
was a $20.00 charge for videotapes and a $30.00 charge for the book 'Pro- 
ceedings of COFE'. 

You posted a message on the Internet which indicated the following: 

Interested in advanced energy technologies that won't produce 
global warming? Then don't miss attending the First International 
Conference on Future Energy , cosponsored by the U.S. Depart- 
ment of Commerce and Integrity Research Institute! . . . 

The Conference was common knowledge in that Matthew Heyman, Public 
and Business Affairs, National Institute of Standards and Technology sent 
Richard Maulsby, PTO Public Affairs, an e-mail on March 22, 1999, in 
which he provided Mr. Maulsby with information about the conference 
and [the] promotional materials [ ] 'under the auspices of the U.S. Depart- 
ment of Commerce.' 
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of his misrepresentations that the DoC was a sponsor of the COFE, and that COFE was 
being presented under its auspices, as matters demanding discipline. 

Up to now, the grievant and the Union have relied on the lack of any Agency 
evidence that he was the one that actually pressed the computer "enter" key that 
transmitted his handiwork into the ether of the world of the Internet. Unless he, with 
the guidance of his Union representatives, accepts responsibility for his misrepresenta- 
tions and their dissemination, the prospects for his rehabilitation are dim. 

On the other hand, only if the message of this Decision is lost on the grievant, he 
can prove himself a model of "rehabilitation," and return as a productive patent exam- 
iner. But, he must understand that message. The PTO is out to get him for his advocacy 
of cold fusion and will clobber him with a Removal Proposal which next time around, 
perhaps with guidance provided herein, it will be able to make stick. Screw up once 
more in publicly evidencing his advocacy of cold fusion which in its appearance 
implicates the DoC, PTO, or any other federal agency, the grievant should understand 
that his employment as a patent examiner is at an end. 

Mitigating Circumstances . Guidelines for this factor traditionally call for con- 
sideration of "unusual job tensions, personality problems, mental impairment, harass- 
ment, or bad faith, malice or provocation on the part of others involved in the matter." 
Of these, "job tension" is a way of life for examiners, and while the PTO goal system 
might be viewed by outsiders as contributing to an "unusual" sweatshop atmosphere, 
there is no evidence that it had anything to do with the grievant's misconduct. There is 
evidence that the grievant has "personality problems" in his inability to accept responsi- 
bility for his actions and those of others which he sets in motion, but it is not a mitigating 
circumstance as much as it is an exasperating circumstance which the grievant must 
address, both to hold his PTO job as well as to be the effective voice of emerging 
technology he would like to be in his out-of-office activities. 

There is also no evidence of a mental impairment which led to the grievant's 
misconduct. What there is evidence of is "harassment, or bad faith, malice or provoca- 
tion on the part of others involved in the matter," and it came in bundles. The activities 
and motives of Bank and Zimmerman have been extensively recounted and explained, 
and with regard to the cancellation of grievant's State Department, Secretary's Open 
Forum presentation, deplorable. The malice shown by Bank in his solely economic 
driven campaign to block any of the nontraditional scientists from receiving recognition 
by any government agency as having an idea worthy of a slice of government R&D 
funding may be a point of pride within the APS. But to an outsider who champions free 
and open exploration of any scientific thought, no matter how far out on the fringe, his 
conduct is outrageous. The worth of a new idea is to be determined in the democratic 
and open arena of competing thoughts, and not blocked from the arena by the greedy 
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economic self-interest of those already in the limelight. 

Seemingly lost on those with control over slicing the government pie who are 
persuaded by the relentless drumbeat of the Banks and Zimmermans, is that those 
questing for "free energy," whether through cold fusion or by way of some other "emer- 
ging technology," may be similar to the alchemists of centuries back who never turned 
base metals into gold, but were the forerunners of modern chemistry, got the Periodic 
Table of Elements off to a start, and among all things, discovered how to duplicate Asian 
porcelain which at the time was worth more than its weight in gold. So too, those in 
pursuit of "free energy" could well spinoff useful advances in knowledge while failing to 
achieve their "holy grail." 

This gratuitous thought in passing leads to another. Clearly, the grievant was 
"bugged" by the PTO's 1989 Cold Fusion Memo, and because the bug is arguably justi- 
fied, both the bug and the memo constitute mitigating circumstances. However, they 
they have little mitigating force. They are more like the PTO's goal system. The grievant 
must accept the Agency's policy as part of the "usual" job tensions of the PTO; for him, a 
like-it-or-leave situation. 

Still, I was struck by the discomfort of Mr. Godici as he struggled to explain why 
the blanket exclusion of cold fusion remains in effect when during the intervening 16 
years since its adoption, certainly some better understandings and approaches to cold 
fusion and its related technologies must have occurred which, ordinarily and but for the 
ban, would meet the new and useful criteria for a patent, or constitute what I'll call, a 
"non-obvious improvement of existing technology." Of course, this was not the exact 
question put to him, but it was the sum and substance of the "conversation" (more 
formally known as testimony) had about Mr. Behrend's role and his automatic RE- 
JECTED stamp. 

None of Mr. Godici's answers was totally satisfactory, and the urge, not well 
restrained, to say, if not scream: 

Hold it a minute! Isn't time to go back to the earlier days of the PTO when 
inventors had to produce working models of their devices? It can't it be 
an applicant's option, and while the days of obvious and easily visible con- 
firmation of claim's have come and gone, the PTO has the National Insti- 
tute of Standards and Technology to test and verify or reject claims of 
subtle, hard to grasp accomplishments. And, if the NIST lacks that capabil- 
ity, there are DoE and scores of DoD labs that in collaboration with the 
PTO could undertake the task. 

This is not to suggest that the PTO open the floodgates to every kooky idea out 
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there, but rather that it loosen the apparently nondiscriminating, blanket nature of the 
1989 memo, and that Mr. Behrend be allowed, or encouraged, to wield his stamp less 
frequently and more selectively. 

Adequacy and Effectiveness of Alternative Sanctions . What has been said about 
the prospects for the grievant's rehabilitation largely addresses this factor, but there is an 
additional observation warranted here. For sure, the ultimate penalty of removal would 
deprive the Agency of a "fully satisfactory" performing examiner who regularly met his 
goals, and never let his private obsessions influence any official actions he took with 
regard to the patent applications assigned him for examination. That cannot be 
ignored, nor can the likelihood that the 30-day suspension, and the hardships of his last 
six years, many aspects of which cannot be undone solely with a 5 USC §5596 back pay 
recovery, will have and have had their chastening effects. 

AWARD 

For the above stated reasons, the grievant's removal was not for good cause nor 
in furtherance of the efficiency of the federal service, and must be mitigated. Thus: 

1 . The grievance is sustained in part and the removal of the grievant shall be 
mitigated and reduced to a 30 calendar day suspension without pay for the offense of 
Misrepresentation, with the 30 days already served, and the grievant immediately re- 
turned to his position as a patent examiner at an interim pay and with annual and sick 
leave accumulation levels no less the levels he held at the time of his removal. For no 
reason other than at the request of the grievant, shall his return to service be later than 
30 days from the date of this Decision and Award, even if there are questions or dis- 
putes between the Agency and POPA which have not been resolved in accordance with 
the procedures ste out below. 

2. All reference to the removal shall be permanently expunged from the grie- 
vant's personnel file, to be replaced by a suspension of 30 calender days without pay. 

3. Because the grievant's removal was an unjustified or unwarranted personnel 
action which has resulted in the withdrawal of his pay, and any allowances or differen- 
tials, he is entitled to a recovery with interest, subject to such adjustments as the law 
allows for his interim earnings, of those withdrawals under 5 USC §5596, as well as to 
have all lost annual and sick leave restored. Subject to any determination to the 
contrary made in the course of the further proceedings provided for below, the grie- 
vant's 5 USC §5596 recovery shall be calculated on the basis of any and all promotions 
and grade step advancements to which he would have been entitled if his job perfor- 
mance and proficiency had continued at the same level for which he had been rated 
during the course of his employment with the PTO prior to his removal, all of which 
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shall be presumed. 

RETAINED JURISDICTION 

Jurisdiction of this arbitration is retained for the following purposes and in accor- 
dance with the schedules indicated: 

1. Notification of the Grievant's Return to Service. Within 14 days of 
receipt of this Decision and Award, the Agency shall report the date of the grievant's 
return to service and the interim General Schedule (GS) pay grade and step level at 
which he resumes service. If the grievant has not been returned to service within 14 
days of this Decision and Award, the Agency shall report the reason or reasons why not 
and the date set for his return and the interim GS pay and step level at which he will 
reenter federal service. 

If the Union has any objection to the date and interim GS pay grade and step 
level set by the Agency, it and the Agency shall have 7 days from the date of the Agen- 
cy's report to meet (which they are hereby ordered to do) and resolve their differences 
by agreement so that the grievant will be returned to service within 30 days of the date 
of entry of this Decision and Award. 

Should those efforts fail or an agreement not yet be reached by the end of the 14 
day period, the Union and the Agency shall separately file reports detailing their differ- 
ences and advising whether I will have to intervene. If either report calls for my inter- 
ventioiMhe party requesting that intervention shall arrange a conference call with the 
other party and me during which the disputed matters shall either be resolved on an 
interim or permanent basis, or after further proceedings are scheduled. 

2. Determinations of Back Pay Recovery and Current Pay Grade and 
Job Title of the Grievant's Reinstatement, etc. Should the parties not have 
agreed to any aspect of the grievant's 5 USC §5596 recoveries within 60 days of the date 
of the Decision and Award, by the 61st day, they shall initiate a joint telephone confer- 
ence call with me to set a hearing date on the open questions. 

3. Protection of the Integrity of this Arbitration. It would appear that 
there were persons within the PTO who assisted the grievant in his efforts to obtain the 
use of the DoC facilities about whom the Agency was unaware before the hearing in this 
case. I expect nothing untoward to befall any of them, but that everyone involved in 
this case will place it behind them and get on with their lives and the collegial harmony 
for which the PTO is justly known. 

If my expectations prove wrong, be assured I will take all such actions as I may 
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posses the power and authority to correct my error 



4. Correction of Typographic, Numerical, and Other Errors which will 
Not Change the Award. 



DONE, this 30th day of July, 2005. 



Robert T. Moore 
Arbitrator 
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THE ARBITRATOR: --enthusiasm of -- 

THE WITNESS: Actually, there was confusion. 
The Brigham Young people, for a long time, didn't 
believe that there was such an effect as excess heat. 
They now do. Steven Jones does now believe it. 

THE ARBITRATOR: Well, weren't there some 
people in Missouri, too? Or am I just confused with -- 

THE WITNESS: Well there was one professor at 
Columbia University or - There was one professor from 
Columbia, Missouri, who did some of this. 

But there ' s been a real community that ' s gone 
far beyond this. The best work has been at SRI. 

THE ARBITRATOR: Okay. As fascinating as it 
is, and I'd love to have lunch with you sometime -- 

THE WITNESS: Right. 

THE ARBITRATOR: -- but right now I've 

interrupted, so let's get on with your questioning. 

MR. ROBERTSON: Okay. 

BY MR. ROBERTSON: 

Q Did the Patent Office ever reject a test or 

demonstration of a cold fusion invention to your 

knowledge? 

A Did they ever reject -- Yes. 
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Q Could you elaborate, please? 

A Let ' s see . 

Q What you know. 

A Mitchell Swartz had the prime example. In 
Mitchell Swartz f s case, Mitchell Swartz brought his 
case all the way to the Supreme Court where it was not 
examined, or they didn't hear the case. 

It did go through the Court of Appeals, and I 
filed an amicus curiae on his behalf in that case. 

There have been others. I mean, I don't know 
the specific numbers of the cases, but it's common 
knowledge within the field. Mitchell Swartz ! s case has 
the most profound documentation associated with it. 

Most people just gave up when it was very 
much just the name "cold fusion" associated with the 
patents, or they would cite Pons and Fleischmann. 

THE ARBITRATOR: For what proposition? For 

failure? 

THE WITNESS: Yes. They would just say -- 

Mitchell Swartz, for example, showed me something where 

the fact that he used the reference Pons and 

Fleischmann led to just the statements that this was a 

non-existent phenomenon . 
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Now, the MIT people and SRI have recently 
gotten a patent. They battled for many years with 
this, too. I know there were initial rejections. 

THE ARBITRATOR: And what did they get a 
patent for? 

THE WITNESS: Their' s was for excess heat as 

well . 

THE ARBITRATOR: And 

THE WITNESS: Heat. Creating heat. 

THE ARBITRATOR: So, it has been accepted 
that they did prove -- 

THE WITNESS: I'm fairly certain it -- I 
think that that one has been accepted. It may not have 
been accepted. It's out there right now if it hasn't 
been. 

And as you'll notice, the one that was 
awarded on July 2 0th to Melvin Miles and Ashraf Imam 
doesn't mention cold fusion and it doesn't mention 
excess --It talks about heat. I think they talk about 
excess heat in their abstract . 

THE ARBITRATOR: But they describe a 

THE WITNESS: A palladium boron alloy. 
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THE ARBITRATOR: The palladium boron alloy, 
was that a part of the original Brigham Young -- 

THE WITNESS: No. Pons and Fleischmann were 
the ones. They used just regular palladium. When you 
put the boron in, it makes a difference, because it 
separates the palladium crystals and makes them smaller 
and the compound is better. 

THE ARBITRATOR: What are some of the other 
uses of boron? 

THE WITNESS: Oh, man, I don't know. 

THE ARBITRATOR: But it is widely used? 

THE WITNESS: Yes. 

THE ARBITRATOR: As an alloy? 

THE WITNESS: No. Boron is a light metal. 
I'm not exactly sure what they use it all for. It 
might be used for -- 

THE ARBITRATOR: It's a light metal? 

THE WITNESS: Yes. I think it's a -- Boron 
is like a -- Isn't it Group 2? 

THE ARBITRATOR: A torn -weight, you mean? 

THE WITNESS: Yes. It goes lithium and then 
boron. I think it's Atomic No. 4 or 5 . 

THE ARBITRATOR: So, it's real light. 
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THE WITNESS: It 1 s very light; yes. And I 
think in things like Borax, they'll use it as a 
cleaning agent, you know. It's reactive. 

THE ARBITRATOR: Okay. Oh, yes. All right. 
Now I remember the stuff. Yes. 

THE WITNESS: But in this instance, what the 
boron served to do was to create a matrix where the 
palladium could reside. 

The particular material was an alloy in which 
there was sufficiently small amounts of palladium that 
the palladium would literally just form -- they 
wouldn't go into individual sites within the boron. 
You would get little crystals. 

And, now, the important point 

THE ARBITRATOR: Little what? 

THE WITNESS: Little crystals. 

THE ARBITRATOR: Okay. 

THE WITNESS: Crystals of palladium. 
And the important point in this context was that 
in order for the process to work, you have to be able 
to expel the helium. If the helium gets trapped in the 
metal -- because when it bonds with its electrons, it 
expands in size -- it cracks the metal and that 
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destroys the process. 

And so, that was actually the motivation for 
Miles and Imam making these particular alloys. 

Now, the interesting thing about these alloys 
is that they created excess heat every time except 
once. And the one time it didn't work was when the 
alloy cracked, which was, again, to be expected. 

The point is, in order to get this funny kind 
of configuration -- 

THE ARBITRATOR: We're talking about an 
alloy. Of course, I have visions of a strip of metal, 
but that's not necessarily what you've got here; right? 

THE WITNESS: No. It 1 s a porous medium, 
really, with palladium inside it. 

THE ARBITRATOR: Well, anything could be 

porous - - 



THE WITNESS: 



Yes. 



THE ARBITRATOR: 



microscopically, but is 



it 



THE WITNESS: 



Yes. 



THE ARBITRATOR: 



something you can look 



at? 



THE WITNESS: 



Yes. 



It looks like a -- It 



CASAMO S ASSOCIATES 

JUma&fa (70$) 313-4800 
Calpeper (540) 815-7432 



40 



just looks like a -- It looks like mostly boron. 

THE ARBITRATOR: Well, I - - 

THE WITNESS: There's another. Carbon is 
another one. They've actually done this with carbon as 
well . 

THE ARBITRATOR: Yes. All right. 

THE WITNESS: In other words, if you were to 

picture 

THE ARBITRATOR: Slow down. I think she's 
about to go crazy. 

THE WITNESS: I'm sorry. 

THE ARBITRATOR: You're going to have to give 
the court reporter a glossary, you know, of -- 

THE WITNESS: Okay, I'm sorry. 

THE ARBITRATOR: -- terms and then she, in 
turn, is going to put a lot of parentheses and fill in 
what - - 

THE WITNESS: All right. Well, I've probably 
said enough. 

THE ARBITRATOR: All right; okay. Enough is 
enough. I mean this is One, I get your point, and 
believe it or not I do understand maybe ten percent of 
it. 
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THE WITNESS: Am I done? 

THE ARBITRATOR: No. You've got me. 

THE WITNESS: All right. 

THE ARBITRATOR: But I'm going to be really 

quick. 

I just want you to know the problem facing me 
in this case, and actually get your opinion about what 
I should do about it, and that is this. 

Kind of key to what went on with regards to 
at least what I'm going to call the misrepresentation, 
if not conflict of interest, in the dealing of Mr. 
Valone with the Department of Commerce, the Agency's 
case is all based on hearsay evidence. 

I mean, you never talked to any of these 
people. And more troubling is that, because these 
people have disappeared, the Union has never had an 
opportunity to talk with them, to ask them, you know, 
exactly what did Ms. House -- Ms. House, what did Mr. 
Valone say to you? Did he tell you that? Did he 
explain this? 

Likewise, we can't even produce the PTOS 

president at the time. He won't have anything to do 

with this. He absolutely refuses, and nobody has come 
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to me to seek a subpoena so, you know, we could send 
them off to District Court and see if they can get a 
subpoena to compel his testimony. 

So, nobody from the Union has been able to 
say to this guy, okay, do you remember such and such a 
conversation that you had with Mr. Valone? What did 
Mr. Valone say to that? The education 

committee, he was on some education committee of the 
PTOS, Mr. Valone was, and we don't know what happened 
there . 

But my trouble is that the people who had 
information upon which the Agency relied can't be -- 
nobody can ask them a question. And we've just got 
these e-mails back and forth about this, that, and the 
other, but it's not any e-mails the Union participated 
in, posing questions or anything like that. 

So, my job is to provide all parties with a 
full and fair hearing. And generally speaking, that 
means an opportunity to develop their case and to cross 
examine the witnesses and the information the other 
side relies on, or at least question the information. 

I don't know what to do. What do you think I 
ought to do? 
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THE WITNESS: Well, I appreciate your -- 
You've got a difficult job in terms of trying to -- I 
mean, we 1 re all trying to resurrect facts and events 
that occurred five years ago or whatever it is now, and 
that's difficult. It ! s difficult for me. I know it's 
difficult for you. 

But I think that we have to rely on the 
evidence in front of us to make a decision, and that 
sometimes can be difficult. 

THE ARBITRATOR: Well, you probably don't 
know, but I'll tell you, in a disciplinary case, with 
regards to the evidence, the burden of producing 
persuasive evidence is on the Agency. In non- 
disciplinary cases, it's on the Union. 

But here it's on the Agency, so that 
-- And I might say, I mean, I think that some of the 
things that I've mentioned about what Mr. Valone has 
done here I think are -- well, let me put it this way, 
I'm troubled by them. I'm troubled by the 

representations made here or that got made here. We'll 
put it that way. Whoever made them, it got made. 

THE WITNESS: Right. 

THE ARBITRATOR: But I don't know -- 
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THE WITNESS: Can I just make a very 



THE ARBITRATOR: 



Sure . 



THE WITNESS: 



short comment ? 



THE ARBITRATOR: 



That's exactly what I'm 



inviting . 

THE ARBITRATOR: Okay. Well, the way I 
looked at this case, and hopefully the way that you may 
have looked at this case, is that this is more than 
just an argument over trying to reserve some space and 
whether or not the proper procedures were followed or 
who said what and so on and so forth. 



happened down at the Department of Commerce and Mr. 
Valone attempted to set up a conference down there. 



respect to this is that there was a series of things, 
some of which Mr. Valone was counseled for, leading up 
to this event where actually Mr. Valone was trying to 
manipulate, so to speak, the system for his personal 
interests . 

And when, you know, I ! m responsible for an 
agency that is supposed to be completely impartial and 



I mean, it's pretty clear that something 



The thing that I think is most troubling with 
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administer the laws, when there are actions by persons 
within the Agency that cast doubt on our ability to be 
impartial, that's the troubling part of this. 

And those are the actions that 

THE ARBITRATOR: So, this is like the job 
announcement ? 

THE WITNESS: Exactly. I mean, there are 
pieces of this that just kept piling up and piling up 
and piling up, and my ability to rely on Mr. Valone to 
do the job impartially is destroyed, and I think those 
actions clearly cast some dispersion on the 
impartiality of the Agency. 

So, that was the basis of my decision. And 
you can get down into the nuts and bolts of what 
happened when he walked over to the Commerce Department 
and who said what, but I looked at it as a bigger 
picture . 

THE ARBITRATOR: Oh, yes, yes, yes. And I 
can appreciate what you 1 re saying, and I will certainly 
-- Because I have respected you from the first time I 
met you, and I respect particularly your concerns about 
running your agency. 

I can even appreciate your concern extending 
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well, being as broad as it is with regards to Mr. 
Valone . 

I guess the problem I have is, if you've got 
all of these patent examiners and they're so very 
specialized And at least in this instance, his area 
of specialization, as I understand it, has absolutely 
nothing to do with any of these other advocations, and 
it ! s these other advocations that have gotten him into 
trouble because he has crossed the line in their 
pursuit . 

But they really don't have anything to do, 
though, with his ability to judge patents that come in 
in his whatever you call it, his specialty within his 
art unit. 

So, I'm saying, well, my goodness me, you 
know, while I agree that all officers of the United 
States government should be above reproach and I should 
have total confidence in their exercise of their 
judgment, I know, as a manager myself in the federal 
government, that certainly I never had total confidence 
in all the judgment of the employees who worked under 
me . 

Some of them, with regards to some subject 
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matters, I wouldn't have any confidence in their 
judgment. But those subject matters were not ones that 
were at all within their job description as a necessary 
ingredient . 

Although, you know, I would still be 
disturbed by conduct comparable to Mr. Valone's of 
someone misrepresenting the Department of Justice. 

But I would still -- If they misrepresented 
their -- In what capacity from the Department of 
Justice they were showing up and doing something, 
before I canned them, I'd certainly have to be 
absolutely certain what they said to who, and I would 
know that I would have to produce, either before the 
Merit System Protection Board or somebody, the witness 
I was relying on so there would be an opportunity 
before the administrative law judge or whatever to 
cross examine. 

THE WITNESS: Well, unfortunately, five years 
have gone by in this case 

THE ARBITRATOR: Yes, I know it. 

THE WITNESS: and neither of us had any 

control over that . 

THE ARBITRATOR: And I don't know who's to 
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blame for that. I really don't. I don't know. 

But, anyway, I wanted you to know what my 
concerns are. I wanted to get your reaction, and we'll 
just have to see. 

But anything you want to tell me further, 
have at it. 

THE WITNESS: Well, I think you've done a 
great job, and I'm not trying to be pejorative, but 
this is a tough decision, and I think I've stated my 
rationale and my reasons why I don't feel that Mr. 
Valone can be trusted to do the job. 

THE ARBITRATOR: Well, next I get to hear 
their case, and I'll be telling them some things. So, 
anyway, with that, I pronounce this adjourned unless 
somebody has something else to say. And we meet back, 
what, on Monday? 

MR. WAY: Monday at ten here. 

THE ARBITRATOR: Ten o'clock. All right. 
Ten o'clock here in this room. 

★ * * 

(Whereupon, at approximately 6:56 o'clock 

p.m., the hearing in the above-entitled matter was 

adjourned for the day.) 
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* * * 

CERTIFICATE OF COURT REPORTER 
I, PATRICIA D. STAFFA, the Verbatim Reporter 
who was duly sworn to well and truly report the 
foregoing proceedings, do hereby certify that they are 
true and correct to the best of my knowledge and 
ability; and that I have no interest in said 
proceedings, financial or otherwise, nor through 
relationship with any of the parties in interest or 
their counsel. 

IN WITNESS WHEREOF, I have hereunto set my 
hand this 9th day of November, 2004. 

PATRICIA D. STAFFA 
Court Reporter 
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AS5WTANT SrcnCTAny AND COMMQSfONCP 
OF PATENTS AND TRADEMARKS 
WHhmoeon. DC. 30331 



Memorandum 

DATE 



June 5, 1989 




trtCcageroir 
Group 220 



Director 



Cold Fusion Applications 



^ 

JT rn 



'Jr. at O 



Although the media attention relating to cold fusion has oimlshed, we 
are just now beginning to see a large number of applications relating 
to this subject, Although we are attempting to identify an or these 
applications In the pre-exam I nation screening process, there Is a 
possibility that a few applications may slip through without being 
Identified. Please have your examiners be on the look out for any 
application that may relate to cold fusion. Some or the areas where a 
cold fusion application might be filed are: 



Fuel Cells 
Electrochemistry 
Power plant 
Radiant energy 
Helium production 



class 429 
class 204 
class 60 
class 250 
class 423 



i r one of your examiners should receive an application relating to cotd 
fusion, he or she should check to make sure the worts "COLD FUSION" 
are stamped on the file wrapper. If not. the application should be 
referred to Licensing and Review, CP4- 10C23 for marking. Also, any 
action on one of these applications should be routed through the Group 
220 Directors Office and the Office or the Assistant Commissioner 
for Patents prior to mailing. 

Thank you for your cooperation. Should have any questions, please 
contact me. 




United States Patent and Trademark Office 




Commissioner for Patents 
UnRed States Patent and Trademark Office 

P.O. BOX 1450 

Alexandria, VA 22313-1450 



DATE: March 27, 2006 

TO: TC 2800 managers 

FROM: Janice A. Falcone, Group Director 
Sharon Gibson, Group Director 
Robert Oberleitner, Group Director 
Richard K. Seidel, Group Director 
Arthur Grimley, Acting Group Director 



SUBJECT: Reminder on TC 2800 Guidelines for Sensitive Application Warning System 
(SAWS) Program Reminder 

This is to remind our personnel that Technology Center 2800 has in place a SAWS program 
based on the following guidelines. All TC 2800 managers must remind their examiners of this 
program and its implementation. 

Attached is the updated TC 2800 SAWS program. Please review and disseminate. 
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P.O. Box 1450 
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SPECIAL APPLICATION WARNING SYSTEM 
(SAWS) 
Technology Center 2800 
March 27, 2006 



I. PROGRAM OVERVIEW: 

The SAWS program was designed- to assist in processing of patent applications identified as 
claiming subject matter of special interest that, if issued, would potentially generate high 
publicity or would potentially have a strong impact in the patent community. It is also an 
information gathering system to apprise various segments of the USPTO of these patent 
applications. 

This program applies to all pending applications and reexamination proceedings (reexams). 

As a program to assist in processing of patent applications and patents undergoing 
reexamination, it is intended to ensure that the examination standards and guidelines are applied 
properly to such applications and reexams that include sensitive or noteworthy subject matter. 

As an information gathering system, the SAWS program should identify applications and 
reexams that, if issued as a patent or reexamination certificate, would be controversial or 
noteworthy. 

The initial identification of SAWS applications/reexams is performed by the examiners (may 
also include managers and classifiers). Therefore, it is important that examiners stay informed 
about this program and the identification criteria. 

Independent of the SAWS program, examiners are encouraged to bring to their 
supervisor's attention any application/reexam that raises issues that they are uncertain 
how to handle. Supervisors are responsible for determining which applications/reexams 
proceed through the SAWS program versus those applications/reexams having other issues 
which are normally addressed by existing examination procedures and established 
examination/re-examination guidelines. 

H OPERATIONAL OVERVIEW; 

TC 2800 handles the SAWS program based upon a tiered process of application/reexams 
identification. This process relies on Examiners and SPEs to identify these applications/reexams, 
and a SAWS screening committee to verify their status. The SAWS screening committee 
comprises the home SPE, at least one of the following managers in the TC 2800 Quality Center: 
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Cassandra Spyrou, Clayton LaBalle and Hien H. Phan, and another TC 2800 management 
official. 

Applications/Reexams which have been identified and verified as containing SAWS material are 
reported the TC Directors, and as needed, a SAWS memorandum is forwarded to the Deputy' 
Commissioner for Patent Operations and the Deputy Commissioner for Patent Examination 
Policy prior to allowance or forwarded to the Board of Patent Appeals and Interferences (BPAI) 
when an appeal is forwarded to the jurisdiction of the BPAI. 



A. Technology Center 2800 Practice: 

1 . Examiners are the first line of review since they are the most knowledgeable about the 
pending claims and application/reexamination issues. Examiners will report potential SAWS 
applications/reexams to their SPE. Upon approval of the SPE, the case will be brought by the 

(SPE to Clayton LaBalle, Cassandra Spyrou or Hien H. Phan for entering the SAWS 
application/reexam number into the TC 2800 tracking system. 

2. Flagging an identified SAWS application/reexam in PALM to ensure that the 
application/reexam cannot be allowed or an NIRC issued until the flag has been removed. 

3. TC 2800 has established a screening mechanism to remove non-SAWS applications/reexams 
from their SAWS designation. This screening mechanism permits a second review and will 
result in a recommendation as to whether the application/reexam contains SAWS subject 
matter. The SAWS screening committee will perform the second screening review. 

4. Applications/reexams that have been through the TC screening mechanism and have been 
identified as SAWS applications/reexams will be brought to the attention of the TC 
Directors. The TC Director will bring them to the attention of the Deputy Commissioner for 
Patent Operations and the Deputy Commissioner, for Patent Examination Policy. 

5. For uniformity and process improvements, a SPRE, QAS, or a SAWS TC-screening 
committee must be utilized. A SPRE, QAS, or a SAWS TC-screening committee will be 
tasked to periodically review the SAWS processing guidelines and criteria to continually 
update and revise the program as needed. 

6. Placing a PALM Flag on subject classes, which encompass sensitive subject matter until a 
review of these cases is performed upon allowance (such as business methods, class 705), 

7. A reminder and an updated SAWS criteria list will be distributed, at least semi-annually, to 
examiners to stress the importance of SAWS application identification. All newly hired 
examiners should be made aware of this TC 2800 SAWS program 



t 
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B. Subject matter of special interest in TC 2800 

1 . Perpetual motion machines; classes 3 1 0 and 290 

2. Anti-gravity devices 

3 . Room temperature superconductivity; class 3 1 0 

4. Free energy - Tachyons, etc. 

5. Gain-Assisted Superluminal Light Propagation (faster than the speed of light); class 702, 359 

6. Other matters that violate the general laws of physics; classes 73, 290. 

7. Applications containing claims to subject matter which, if issued, would generate 
unfavorable publicity for the USPTO, class 84, 702. 

8. Reexamination proceedings involving patents in litigation and: 

The court decision/verdict is subject to review by the Supreme Court 
The court decision includes high monetary awards 

The technology and companies involved would likely generate high publicity 

C. Corps-wide Potential SAWS subject Matter 

1 . Applications with a very old effective filing date (pre-Gatt - before June 8, 1 995) with 
broad claim scope. 

2. Application with pioneering scope. 

3. Applications dealing with inventions that, if issued, would potentially generate extensive 
publicity. 

4. Applications with objectionable or derogatory subject matter, 

5. Applications with inventions that would harm people or the environment, compromise 
national security or public safety. 

6. Director's Ordered reexams except those ordered due to failure to considered timely filed 
prior art or due to prior art citation under 37 CFR § 1 .501 . 
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Defense Intelligence Agency 
Defense Analysis Report 



DIA-08-091 1-003 13 November 2009 

Technology Forecast: Worldwide Research on Low-Energy Nuclear Reactions 
Increasing and Gaining Acceptance 

Scientists worldwide have been quietly investigating low-energy nuclear reactions 
(LENR) for the past 20 years. Researchers in this controversial field are now claiming 
paradigm-shifting results, including generation of large amounts of excess heat, 
nuclear activity and transmutation of elements.*' 2 J Although no current theory exists 
to explain all the reported phenomena, some scientists now believe quantum-level 
nuclear reactions may be occurring. DIA assesses with high confidence that if LENR 
can produce nuclear-origin energy at room temperatures, this disruptive technology 
could revolutionize energy production and storage, since nuclear reactions release 
millions of times more energy per unit mass than do any known chemical fuel. 4 ' 



Background 

In 1989, Martin Fleischmann and Stanley Pons announced that their electrochemical experiments had 
produced excess energy under standard temperature and pressure conditions. 6 Because they could not 
explain this physical phenomenon based on known chemical reactions, they suggested the excess heat 
could be nuclear in origin. However, their experiments did not show the radiation or radioactivity 
expected from a nuclear reaction. Many researchers attempted to replicate the results and failed. As a 
result, the physics community disparaged their work as lacking credibility, and the press mistakenly 
dubbed it "cold fusion." Related research also suffered from the negative publicity of cold fusion for the 
past 20 years, but many scientists believed something important was occurring and continued their 
research with little or no visibility. For years, scientists were intrigued by the possibility of producing 
large amounts of clean energy through LENR, and now this research has begun to be accepted in the 
scientific community as reproducible and legitimate. 



Source Summary Statement 

This assessment is based on analysis of a wide body of intelligence reporting, most of which is open 
source information including scientific briefings, peer-reviewed technical journals, international scientific 
conference proceedings, interviews with scientific experts and technical media. While there is little 
classified data on this topic due to the S&T nature of the information and the lack of collection. DIA 
judges that these open sources generally provide the most reliable intelligence available on this topic. 
The information in this report has been corroborated and reviewed by U.S. technology experts who are 
familiar with the data and the international scientists involved in this work. 



Although much skepticism remains, LENR programs are receiving increased support 
worldwide, including slate sponsorship and funding from major corporations. 7 ' l) * 10 DIA 
assesses that Japan and Italy are leaders in the field, although Russia, China, Israel, and 
India 1 are devoting significant resources to this work in the hope of finding a new clean 
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energy source. Scientists worldwide have been reporting anomalous excess heat 
production, as well as evidence of nuclear particles 12 * 13 * 14 and transmutation. LS * Kl * 17 

• Y. Iwamura at Japan's Mitsubishi Heavy Industries first detected transmutation of 
elements when permeating deuterium through palladium metal in 2002. 

• Researchers led by Y. Arata al Osaka University in Japan ls) and a team led by 
V.Violante at ENEA in Italy (the Italian National Agency for New Technologies, 
Energy, and the Environment — the equivalent to the U.S. Department of Energy) 211 
also made transmutation claims. 

• Additional indications of transmutation have been reported in China, Russia, France, 
Ukraine, and the United States. 21 ' 22 

• Researchers in Japan, Italy, Israel, and the United Stales have all reported delecting 
evidence of nuclear particle emissions. 23 * 24 

• Chinese researchers described LENR experiments in 1991 that generated so much 
heat that they caused an explosion that was not believed to be chemical in origin. 25 

• Japanese, French, and U.S. scientists also have reported rapid, high-energy LENR 
releases leading to laboratory explosions, according to scientific journal articles from 
1992 to 2009. 26 ' 27 

• Israeli scientists reported in 2008 that they have applied pulsating electrical currents 
to their LENR experiments to increase the excess energy production. 28 

• As of January 2008, India was reportedly considering restarting its LENR program 
after 14 years of dormancy. 2g 

U.S. LENR researchers also have reported results that support the phenomena of 
anomalous heat, nuclear particle production, and transmutation. 30 32 

• At the March 2009 American Chemical Society annual meeting, researchers at U.S. 
Navy SPAWAR Pacific reported excess energy, 3 ' nuclear particles, 34 and 
transmutation, 3 ^' 36 stating that these effects were probably the result of nuclear 
reactions. 37 

• A research team at the U.S. company SRI International has been studying the 
electrochemistry and kinetics of LENR since the early 1990's, reporting excess heat 
and helium production. 38 
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• In May 2002, researchers al JET Thermal in Massachusetts reported excess heat and 
optimal operating points lor LENR manifolds. 39 

• Researchers at the China Lake Naval Air Warfare Center in California first reported 
anomalous power correlated with Helium-4 production in 1996. 4U 

Although no one theory currently exists to explain all the observed LENR phenomena, 
some scientists now believe these nuclear reactions may be small-scale deuterium fusion 
occurring in a palladium metal lattice. 41 ' A1 ' 43 Some others still believe the heat evolution 
can be explained by non-nuclear means. Another possibility is that LENR may involve 
an intricate combination of fusion and fission triggered by unique chemical and physical 
configurations on a nanoscale level. 44 * 45 This body of research has produced evidence 
that nuclear reactions may be occurring under conditions not previously believed 
possible. Recent results suggest these anomalous LENR phenomena can be triggered by 
various energetic stimuli (electric and magnetic fields, acoustic waves, infrared, lasers) 46 ' 
47 and may have a variety of operational modes. 

Nuclear Fusion 

Nuclear fusion as currently understood occurs only in the core of stars, in nuclear weapons, in high 
temperature plasmas, or in inertially confined high-energy collisions. Scientists for years have attempted 
to harness nuclear fusion through high-temperature plasma techniques but have been unable to produce 
more energy output than supplied. Fusion was once thought to be the answer to the world's future clean 
energy needs, but after 60 years of research still has yet to live up to this promise. "Hot" fusion 
researchers do not believe fusion can occur al near-room temperatures based on the Coulomb barrier that 
repels like nuclear charges and have dismissed much of the "cold fusion" research conducted since 1989. 
As a result, such research has received limited funding and support over the past 20 years. 



Potential Applications of LENR: The Technology Surprise Factor 

LENR's potential as a future clean energy source is still unknown. However, recent 
results indicating nuclear activity and transmutation arc intriguing and pose the following 
questions: 

• If the excess heal from these experiments could be captured and intensified, could 
LENR be used as a power source for engines, batteries, or other equipment? 

• If nuclear particles could be generated and transmute elements, could LENR be used 
to mitigate hazardous waste or to neutralize weapons of mass destruction? 48 

• If the various modes of energy production could be identified and optimized, could 
LENR be used to create designer materials or critical resources that arc in short 
supply or serve as a tailored, "dial-a-mode^ power source? 
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Who's Hot in Cold Fusion? 

The countries with the most advanced LENR programs are Japan, Italy, and Israel. In addition, Russia, France, 
China, South Korea, and India are spending significant resources on LENR research. The following are among 
the most notable efforts: 

• In Japan, Iwamura at Mitsubishi has been studying transmutation of elements in LENR experiments and 
multilayer palladium (Pd) complexes. His team includes the Japanese Synchrotron Radiation Research 
Institute and SPring-8 at Riken. Kitamura and other researchers at Kobe University are investigating Pd 
nanopowders and Helium-4 ash. Arata at Mitsubishi Heavy Industries has worked on catalysts containing 
nanopalladium. Yamaguchi at Kobe noted transmutation using multilayered Pd samples. Mizuno at 
Hokkaido is studying transmutations and heat generation. A team led by Hioki at Toyota is investigating 
deuterium gas permeation through Pd as well as transmutations. Toriyabe at Tohoku University is 
developing charged-particle detectors for LENR. Kasagi is looking at electron and ionic screening in 
LENR effects. 

• Vittorio Violante, a leader in the field of Pd metallurgy and the role of surface effects in LENR, heads a 
team at ENEA, Frascati Rome, (the Italian equivalent to the U.S. Department of Energy) performing 
LENR experiments. A team led by Francesco Celani at 1NFN that includes STMicroelectronics and Pirelli 
labs is studying deuterium migration in nanocoated Pd for fast- loading and anomalous heat effects. The 
Italian Physical and Chemical Societies are supporting LENR research in Italy. 

• Srinivasan in India noted that India is restarting its LENR program: the Bhabha Atomic Research Centre 
had several groups working on LENR from 1989 to the early 1990s. Sinha at lISc in Bangalore is studying 
models for fusion in metal deuterides. Lakshmanan at Saveetha College is exploring fusion in sodium 
metal solutions. 

• Andrei Lipson and other researchers at the Russian Academy of Sciences and scientists in Tomsk are 
studying the emission of charged particles during the use of electron beams to excite palladium/deuterium 
(Pd/D) and titanium/deuterium (Ti/D) targets. Karabut and others at LUCH also are conducting LENR 
experiments. A Dubna team led by Gareev is studying nuclear fusion during cavitation and molecular 
transitions. LUCH's Savvatimova, Dash, Muromtsev, and Artamonov also are conducting LENR 
experiments. Adamenko and Vysotskii of Kiev are looking for magnetic monopoles in LENR experiments. 
Kurchatov- based scientist Goryachev is investigating LENR for alternative energy sources and for 
mitigating radioactive waste. 

• Xing Z. Li at Tshinghua University claims 20 institutions in China are investigating LENR with 
governmental support. Tian's team at Cahnchun University of Science and Technology is investigating 
laser triggering in Pd/D systems. Zhang and other researchers at the Chinese Academy of Sciences have 
studied Pd-D kinetics in LENR since 1991. 

• Israeli scientists at Energetics in Omer have shown that variations in energy output can be increased using 
variable frequency or pulsed "superwaves" to stimulate LENR effects. 

• The French Atomic Energy Agency had an official LENR program from 1997 to 1999. EDF also had one 
for several years. Currently, Jean-Paul Biberian from the Universite Marseille and Jacques Dufour at 
CNAM are working on LENR in France. 

• Jan Marwan of Dr. Marwan Chemie in Berlin, Germany, is studying the nanostructure of palladium 
hydride systems. Huke and others from the Technische Universitat Berlin are working with Czerski in 
Poland and Ruprecht in Canada on electron screening mechanisms for deuteron fusion. 
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Outlook and Implications 

If nuclear reactions in LENR experiments are real and controllable, D1A assesses that 
whoever produces the first commercialized LENR power source could revolutionize 
energy production and storage for the future. The potential applications of this 
phenomenon, if commercialized, are unlimited. The anomalous LENR effects seen in 
these metal lattices containing deuterium may also have as-yet undetermined 
nanotechnology implications. LENR could serve as a power source for batteries that 
could last for decades, providing power for electricity, sensors, military operations, and 
other applications in remote areas, including space. LENR could also have medical 
applications for disease treatment, pacemakers, or other equipment. Because nuclear 
fusion releases 10 million times more energy per unit mass than does liquid 
transportation fuel, the military potential of such high-energy-density power sources is 
enormous. And since the U.S. military is the largest user of liquid fuel for transportation, 
LENR power sources could produce the greatest transformation of the battlefield for U.S. 
forces since the transition from horsepower to gasoline power. 

Prepared by: Beverly Barnhart, DIA/DI, Defense Warning Office. With contributions 
from: Dr. Patrick McDaniel, University of New Mexico; Dr. Pam Mosier-Boss, U.S. 
Navy SPAWAR/Pacific; Dr. Michael McKubre, SRI International; Mr. Lawrence 
Forslcy, JWK International; and Dr. Louis DcChiaro, NSWC/Dahlgren. 

Coordinated with DIA/DRI, CPT, DWO, DOE/IN, US Navy SPAWAR/Pacific and U.S. 
NSWC/Dahlgren, VA. 
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transmutation occurs when the number of protons in the nucleus is changed by adding or removing protons or 
con veiling them to other nuclear particles. Thus transmutation changes one chemical element into another through a 
nuclear process. 
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Engineering, 1981 . 
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Ultra-Fast Deuterium Loading and Anomalous. Large Thermal Effects/' 14 th Internationa] Conference on Cold 
Fusion (ICCF). Washington. DC. 10-15 August 2008. 
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• If rapid, explosive energy output can occur in one or several modes, could LENR 
serve as a new high-energy-density explosive? 

International LENR research was highlighted in April 2009 on a U.S. television program 
focused on the 20th anniversary of the Flcischman and Pons announcement. 49 Many U.S. 
researchers are collaborating with foreign scientists, but each team has proprietary 
aspects of their experiments that are not shared. Because some peer-reviewed journals 
are reluctant to review or publish LENR data due to past controversies, most results are 
presented at international conferences, and foreign scientists have access to much of the 
U.S. data. In addition, U.S. experts have been invited to brief on LENR to nuclear 
institutes in India, 50 Belgium, 5 and South Korea, 52 and a reciprocal visit by South 
Koreans to SPA WAR Pacific to initiate collaboration is planned. This relatively free 
How of information increases the likelihood of a technology breakthrough — as well as the 
potential for technology surprise — by an international team, especially those from 
countries that arc devoting more resources to this research than is the United States, and 
are supported with major corporate funding (Mitsubishi, Toyota, and Honda in Japan; 
Pirelli in Italy). 53 



The Experiments 

Most LENR experiments involve electrodes immersed in solutions of metal salts such as lithium chloride 
or lithium sulfate, with heavy water substituted for natural water. Electric current is sent through the 
experimental apparatus, in most instances producing excess heat. This effect occurs over long periods 
(several hundreds of hours), and many early experimenters achieved negative results because they were 
unaware of this incubation period. Israeli researchers used pulsating electric fields to increase heat 
production. The application of magnetic fields has been shown to stimulate increased heat and power. 
Usually one of the electrodes is palladium, because it has a high ability to adsorb (hold on the surface) 
and absorb deuterium atoms in its metal matrix. Deuterium is an isotope of hydrogen that undergoes 
fusion in nuclear weapons at high temperatures and pressures; it also undergoes fusion and is one of the 
basic building blocks of the heavier elements formed in stars. The Navy SPA WAR experiments used a 
unique technique to place the palladium atoms in the heavy-water solution and to codeposit palladium and 
deuterium, which rapidly increases the deuterium "loading" necessary for the LENR phenomena to occur. 




A Notional LENR Electrochemical Cell (Left) and a French LENR Apparatus After an 

Unexplained Explosion (Right) 54 
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* Lesin. et al., ^Ultrasonically-Excited Electrolysis Experiments at Energetic Technologies." Energetics 
Technologies. Omer. Israel, briefing presented at 14 lh International Conference on Cold Fusion (ICCF), Washington. 
DC, 10-15 August 2008 

Jayaraman. K.S.. "Cold Fusion is Hot Again." Nature India. 2008. Published online 17 Jan 2008. http://www.lenr- 
canr.org/acrobat/JayaramanKcoIdfusion.pdf 

Vl Mosier-Boss. et al.. multiple briefings presented at Navy SPAWAR Pacific. August 4-5. 2009. 

McKubre, Michael. "Studies of the Fleischmann-Pons Effect at SRI International.'' briefing presented at Vice 
Chancellor for Research Seminar on LENR. University of Missouri. May 2009. 

}2 Spzak, Stan, et al., "Evidence of Nuclear Reactions in the Pd Lattice. M Natunassenschaften. 92. 2005. 394-397. 
'** Szpak, Stan, et al.. "Thermal Behavior of Polarized Pd/D Electrodes Prepared by Co-Deposition." Thermochimica 
Acta. 4\0. 2004. 101-107. 

M Mosier-Boss. et al.. "Triple Tracks in CR-39 as the Result of Pd/D Co-deposition: Evidence of Energetic 
Neutrons/' Natunvissenschaften. 96. 2009. 135-142. 

" Spzak, Stan, et al.. "Evidence of Nuclear Reactions in the Pd Lattice." Natunvissenscliaften* 92. 2005. 394-397. 

The identity of a chemical element is determined by the number of protons in its atomic nucleus. Transmutation 
occurs when one chemical element is changed into another one. This normally occurs during radioactive decay, but 
can occur from any number of nuclear processes that add or biibiraei protons from the atomic nucleus. 

Mosier-Boss. et al.. Navy SPAWAR briefing. American Chemical Society annual meeting. March 2009. 
As McKubre. Michael. "Studies of the Fleischmann-Pons Effect at SRI International." briefing presented at Vice 
Chancellor for Research Seminar: Excess Heat and Panicle Tracks from Deuterium-Loaded Palladium. University 
of Missouri. 29 May 2009. 



7 

UNCLASSIFIED 



UNCLASSIFIED 



' Swartz. Mitchell, ei al.. "The Impact of Heavy Water (D2O) on Nickel-Light Water Cold Fusion Systems." 
Proceedings of the 9 lb International Conference on Cold Fusion, ICCF-9. Condensed Matter Nuclear Science. May 
19-24. 2002. Beijing. China. Tsinghua University Press. 2003. pp 335-342. 

40 Miles. Melvin. et al.. Anomalous Effects in Deuterated Systems." Final Report. NAWCWPNS TP 8302. Naval 
Air Warfare Center Weapons Division. 1996. 

41 Hagelstein, Peter and Irfan Chaudhary. "Modeling Excess Heat in the Fleischmann-Pons Experiment," briefing 
presented at Vice Chancellor for Research Seminar on LENR. University of Missouri. May 2009. 

42 OleniL V.P. and Yu. D. Arepjev. "Physical Mechanism of Nuclear Reactions at Low Energies." National 
Technical University of Ukraine. Kiev Polytechnic Institute 

4 * Srivastava. Y.N.. O. Panella. A. Widom. Instability of the Perturbation Theoretical Chromodynamic Vacuum." 
LANL web site, arXiv:081 1 .3293vl 20 Nov 2008. 

u Hagelstein. Peter, MIT. Briefing. Navy SPAWAR Pacific, August 2009.. 

4> McDaniel. Patrick, "Electrocheinically Induced Nuclear Reactions." briefing, presented at Navy SPAWAR 
Pacific. August 2009. 

Si nh a, K.P. and A.Meulenberg. "Laser Stimulation of Low-Energy Nuclear Reactions in Deuterated Palladium." 
Current Science, Vol.9 1. No.7. 10 October, 2006. pp. 907-91 2 

47 Lesin, et al., "Ultrasonically-Excitcd Electrolysis Experiments at Energetic Technologies." Energetics 
Technologies. Omer. Israel, briefing presented at 14 th International Conference on Cold Fusion (ICCF). Washington. 
DC 10-15 August 2008. 

4S Tsvetkov., S.A.. "Possibility of Using Cold Fusion for Nuclear W 7 aste Products Transmutation/' !0 ,h International 
Conference on Cold Fusion. Cambridge. MA. 2003. from LENR-CANR.org website. 
4<) http://ww'w\cbsnewsxoin/stories/20^ 

Xl Personal correspondence. Dr. Michael McKubre. SRI International. October. 2009. 

M Forsley. L., "Lattice Assisted Nuclear Reactions: Overview' of an Unexpected Phenomena," First Colloquium on 

Nano-Nuclear Science TUniversite caiholique de Louvain. Belgium, May 4-5, 2009. 

*~ Personal correspondence, Mr. Lawrence Forsley. JWK International. October, 2009. 

" In Japan, the three major automakers are supporting LENR research. In Italy, Pirelli Labs is one of many 

corporate and governmental sponsors of LENR research. 

M Biberian. Jean-Paul, "Unexplained Explosion During an Electrolysis Experiment in an Open Cell Mass flow 
Calorimeter." Journal of Condensed Matter. Nuclear Science, 2 (2009) pp. 1-6. 



8 

UNCLASSIFIED 



Best Available Copy 



m THE UNITES §TATE§ PAf IOT AMS TRASbMMK @FFI(3E 



IN RE THE APPLiigAfi§N ©F: 



n§: 07/ 37l } §37 
0g/l7/§§ 



A€G"ILERATE IliEgTR©gMEMI@ftlil.y 
lNSU@ED NUGLEAR FUSI§N REA§TI®NS 
WITHIN A MATERIMi 



femingr: ©: Wasil 



Dedaratien @f Br; Eiipne Fs Mail9v§ 

@§mmissi6ner of Patents and Trademarks 

WaBhinpofii §82312 ^ 

I; I, Eiif efie f : Mall3v§; £§eiaf § thit I am a* gitlggB 8f &§ United SMis 8f 
Ameriga: 1 hav§ earned th§ d§gr§§ 6f Sggfe* §1 §8i§RS8 ifi ERv1r8nm§n{&i MSa4& 
i§ien§es &6m Mafvard Univ8r§ity Cilfl], as W§ii.-a§ t-WS a§gr§§§ §8ffi 
Massachusetts- Institute 6f f eennolefy [Masiir of SeigReg and §.§: ifi A§f8fi§Bfei 
aai Asfcronauticai Engineering (1969,- 1970)].- 

2\ I have Wdfk§i as ah §fiffifi§gf a&i SgiS&tiSt for ®8f§ &afi iie*§B ySSfs iB 
the fields of aeronautical engineering; space" propulsion,- astrodynamics; inertia! 
navigation; celestial mechanics; planetary physics; sfacg communication and 
physigg; coherent opieai §e&ttSfiBg and hydf6g*§n i§8&p§ loading in& variSus 
ffigtalg: 

3: 1 am the Edit6f4n=6hief of the science and* teciiiioiogy magazifig "§§h§ 

Fu1i©n } '' the psalet efw&sb Is §sp§6tea ts sgggsf m &s figwsstefids fe^ 

ground April l§§4 It i§ alio avaiiakii By siafescrif ti§B: ffi iM§ 6v§r § 2i6fitR 8F 
solicitation; the magazine has acquired many dozens of suhscfibefs ffom kchnicai 
and industrial organizations: 



Best Available Copy 

Dea^atiffi6fBr:iageSSF:Mai6i% — Serial no: §7/ §7i ; 9§7 — ?age§ 

4 I Mv§ pubii§h§i gxteBiivelyj ifieludifif ifi feg Ma WB&B feg 
§bove=enti«ied ifivgfiiiSS residgs: Furthermore* I WS§ feg @Bi§f ScigBcg Writer for" 
fee MIT News Office during tke announcement of cold Vision in March !§§§,. and 
have Mowed the development of the field vefy closely siBSg fe§J time.- My BSofe in 
this field (fire from 168: Searching fdr the TrutK Behind the §&[& Fiisiofi 
faf§f N i Jehn Wiliy & iifig May* 1§§1 (figffiifiatga f6r feg Mtar Prigg) figs 
Miowei my other puMieafeiSns {as aiifeer 6r 6§n£rifeii$6r$ ifieluaiBg TBS 
Quickening Universe: §6§mic Evolution and Human Bestiny, TKe 
gtarflight Handbook: A Piongef's guide to Interstellar Travel; and 
contfibutioni to the PHysici Section of feg Almanac 8f SdgncS and f ecBnSiSgy 
Clan Diggo): ©fe§? relevant feae&pgund ineludgs my" @ESpSffi§ Wife feg YSicg df 

Amgfi&a [Unit§a §tat§§ k^fmato Aggfigyi; asd my ®timMsB& id Ififi 

Technology Review, TH6 Washington Post, The Planetary Report; Air & 
Space , and Sky & Telescope: 

S : I have studied fee^Elamingr'i citgd f€fei€neg {HuizgfigS) 8S& feg 
a£fum§nt§ pfgsintid fe§l§W» I hgfgfey" FgsggetMiy" §ufefiiit feat fegsg statgm'gfitS 
and opinions of the ©fflee afg incorrect.- 

I: The lxamin§r stat§s feat c6ld nisigfi dggs fiSt gxistj feat it is "SB 
Unpfoven concept": 

s 7fc§ inmlidn is ffitsHderM 2s figjng 63sg3 on /fig "cdMfiisiffi"" SSH^i: M 66n£$/ figftg on 

inm$oraiim of a fijtfnepi go/qpg (M»ij m/6 s mgfei i>8s* fgg, paiia&Um) at a 
maimiy irn imd) \en$eraim for mmm me?gy generation-, §ucB as M iffis miosea by 
a$mni: However-, as §ei forth mmfuiiy' mm); this "edM/usm* mm0 s §ffl ns mrn&m 

just Qn unpfoven amcSpl. 

[Appei! Bfief 6f ExaS^figr Wasil; iinditgd; ffiailsa Jlnuliy" if, i§§4] 

7-. The Examiner is incoffect- is a reliance uf>8fi feg tgxt fey Sr.- Jgfefi 
Huizenga* efititlgd ddld Fusion: §derliift6 Fiasco «# f K§ @$fil«^ $ [UBiVgriity 
of Rochester Pfesi; 1992] ; 

*Por mmple ndte HUim§a (Gold Fusion : The Scientific Fiasco of the ^eniury; 1992) : Huizenga 
W&S fo-dtSirmn of fa United MS BgSrimffil of Effigy •- RemrcB jMoiy BoOrd 
fo'Ui Fusion PohU which investigated "csldfusidn s issue -. Huizenga conciuaed that there is a lack 
of odn'vimhg evident mcerWig niiiifon gm&iffijnuWar fusion ructions of the ""cold 
/tisfen 8 gf»,* 

[Appeal Brief of Examiner Waflilj iinaated; maiied January is, 1994] 

'■AM 



Best Available Copy 

B^iafaa6n6f8f:Eug856F=Maii6v8 — §gfj§inS: §7/37j;§37 := ?Sgg§ 

8: Attention is iirgelea to th§ siffiplg fact to §r: Hiiizifiga ig*58rei 
e§§entiaily all the positive evidence fer 6813 fusion: 6f . Hiiizenga i§aves 8u! 
virtually everything after 1989: Br: Hiiizenga §Sy§ nothing gB8ill tRe confirming; 
pi uitoeautidUsj 6613 fesi6ii W6rk- carried 8at Si tRg c8n§grva&vg Electric Power 

Ia§tM§* f h§ gvidgagg sited fey ihg issffiifigr gfeswg to Sr.- MnissBgs 

denies that a major cold fusion §fifcffe is uRdgr W3y ifi JaBSfi: 

§»-• ©fi th§ ©to hand; Br= MuizgfigS figglgcts & ffigfitiSfi £fi@ c8ia fegiSfi 
controversy afeoiit the MIT PF© "figgativg"' 66id fosigfi gxBgrimgfit Sfid tRg 
§6fitinuing eaat§ati§B rigarcUBg lh§ Q&iforfiia Ifigt&ltg 8f fggRfiSiegy* ' v figgStivg ,,; 
cold fusian elpgriffigfit: TRgrg gfiit cSfisidgr afelg gvidgficg 'to tog studigi Ravg 
major problems; and may Have in fact shown excgss RgSt: 

i§ s fh§ eaatiamag Rgw§ sf §u66gg§&i ana gfgvseativs esia msisR fs§s&8B 

in Japan; $12 million fiiiidifig for cold nisioii from tfig private Mgctrie Power 
Researeh Institute. (EfM) in thg U:i: ; and rgcgfitly initiatgd ffiuiti=fiiiiii6fi dsflaf 
fianding fey th§ Japanese Miaigtfy: 6f International Tfadg and Ifidiistry {MlT I) n 
stands ifi 662iplet§ eofi&ast to what is r§B8rt§d ifi^Htiizgfiga.- His tw8 faVergd 
viilaini; Pons and Flei§chmann ; af§ hard at work at a lafeoratofy in FrSficg fiinded 
fey the Japanese f gchfiova ©6rB§rati§fi ; Bxii r§B8rt havifig acfiigvga fgBrSaaeifeiS 
Boiling in cold fusion cells, which has vaprizgd all tfig figavy watgr gigg&®iyt§ ~ 
ovef §&i over again: THiir latgst 6ai8riffiglry W8fk fia§ feggfi ifidgBgRagfitiy' 
reviewed fey physicist Br: Wilfdfd N: MafisgR; WH6 fifids it e6ffiBi§tgly sSiiM: 

lis ipeetaeuiar results hav§ fggulafiy feggn rgprtgd in JaBan ifi tRe 6813 
feiiSfi Mi » from feproducifeig; Miiii8&^g^r8R BUrstg ifi §6Hd statg fesiSfi at 
Nippon f elef h6n§ and f glggraph LafeSratofy (MTf tfig "Ml L'afe8rat8ry' 8f 
Japan) to the w@rk §f h@t nisi6n physicist Ff8fg§§8r JMtd TakaRSsRi &t §sa£g 
University who has been detecting cold fiision neiitrons for t-Rg past three years;- fig 
recently has gdnfifmgd the c3fitinu3u§; c6rrgiatgd gffiiggidfi §ffigfifeSfig afid Scdfgs of 
watts of elcesi energy irom a single cell for a sustained period 6f afeoiit- tRfgg 
months: 



Best Available Copy 
8eaafati65 6fBr : iu^SSF:Mali8v8 ■= S8ri&i RS: 67/§7i;§37 = flftl 



12: Df : M uizefiga d§§sn't ?§p§ft afiy" 8f th§ eeld foiiSB gViigfigg: H§ gfigFg tESl 

§v§ry bit §f it eas fc§ ehara6t§riz§d m tw§ words « "paihsisgieai §6mmr H§ §Sys 

tk&t ail the§§ hundreds §f §€i§fiti§ts ifi §v§f a 6§tifi&te§ stili WSffefig 8? 

Interested in cold flision are deluded with 'pathological science"'.- 

Is§@§§ heat ifi @§id mim §ip§risi§Rt§ i§ itasfy', sap Maiggfip.- 

Tritium gefi§rati6n feufid k$ W%f 4@ 6613 fasidfi gF6Up§ i§ a vS§t ffiis^S; 
§ay§ Suiz§nfa: M§w§v§r 5 the facts appgar & 66fitfadict 8& HiaizgfigS} Sfid mSny 
are listed in my book on pages 24§-2i8: 

13, luiggfiga'i 3pini6fi 6f 66ld rusisfi at th§ V§fy" 6uts§t §1 tfi§ 68fitf Qvifey ii 
documented in Cold Fusion: Scientific FiascS of the j6sfitUI3F: in dgscriBing 
Ms appointment t@ head the 1EAS pafiil; Muiz§figa explicitly d§claf§d lig BiSS: 

"My initial. fming was that tm wmte midfumn episode mum m shortlived 
and thai ii w&tdd be wise is delay appdmiing such a panel:" 

' (Huizefiga, €d!d FliSidfif §6l€iitlfig Fla§6§ 6# tBS €S»tiiFy> 

14: Many oth§r things' are ffipt§rl6u§iy ffiissifig i?8ffi §&li fmfom 
Scientific Fiasco sf tk§ Century: Although th§ gr8up is ffiSfitiSfiSd By fi&ffie\* 
We read fiothiiig 6f th§ pi§ne§ring wdfk 6f Sr.- Michael McKufefS Sfid His 
IPH-.rufidid group at §ll ifi M§fil8 Paffe, gaiifdrhia: fhiS tSSffi is wMf 
agkn§wiedg§d to hav§ d6ne §§m§ 6f th§ Siost 6a¥§rul 6814 fesiSfi eSlofiffiStry in tfiS 
world: It is Ufieons6i3fiaM§ Sf: fef luiz§figa fi@t t@ diicusi ©r: MsMtiBrS'S Sfid §3 
much other positive work.- 

15. Df; Huizenga devotes only one paragraph to th§ 2nd Anniiai Gonfefgficg 
on (Mi Fuilofi in @dffi@| My; held in July'; !§§!.• Me gap fiSihiSg* aBSiit t&S Se^ 
findings that were presented there; which wef§ numerous and impressive": In 

faeti wdfid=cla§§ §i§6tr@§h§mi§t St, Heifis @§fi§eh§F ef th§ Mas Mafiek iBgHlalg 

^ * * i 
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attended the conference as a skeptic; he left eSfivificga that nuclear reactions at 
§§me level w§f§, indeed, §@§tiifinf ifi Si§£al iatiie§§: Later" §r.- §8risgRgr WfdU ifi S 
memo to the German government! 

'The fact that ifi the Repubiic df Germany this w6rfc Ba§ Bggn 
inhibited is ho longer juatifieds It could; later 65^ be regarded as a 
very Unfortunate gap in German research wfigfi c6fiij3arga witH 
the present activity ifi SthSf countries and particularly in JaPaii; 

16: Another incorfecfc statement appears ifi Hliizenga 6n pap 171: 

mk of papers [at iM first annual confer ene§ ; 1§9§] ff%m jSp&n WSS 
imdnsisiSni mth propaganda frorn Utah and frem stories Written By selected 

fepmtm miming spmia&uiar advanm in midfumn ih§ Japanese? And; 
'^■.midfumn after em $m was essentially a United States phemmenm ; 

except for pockets ofastivify in India and Italy}' 

[Huizeiiga; @§id Ftision: §6fefitifi@ FiascS Of tb§ @8fitey1 

This is completely untrue and^MuizgngS €@uld easily Mv§ igafBgd Ma Bgfgfg 
hi§ hook eaffig aiai Many ffiajgr Japanese iffiivgrsiligsy afid a fgw Japanese 
industrial firms; have @n=going rgsgafch ifi c§ld fusigfi iinafc is acggigra&ng: 

* 17; Huizenga i§ thus very selgctivg in hi§ ]3£g§8&tati8n 8f tii8 fagfe: TRg 

Haal Report of the Utah Natieaai @8id Fusion incite (l§§i) was avaiiafeig Il8 feiffi 

fffli §§ntain§ clear desgriptions of r^pr6dugiM§ tritium ggfigFatigfi in gxpfiffigfiti By 
the uitra^aUtious ei§6tr6ch§misfc Br: Fritz Will (wh6 Was lg§§ gdfivifiggd aBSlil t-Rg 
BUelear explanation for eleess heat).- 

18: In addition; although Huizehga states: 

"Thm has mm msign §f this growth df understanding Qfmldfusmn either 
in the production sffus^iprddusis or excess heat" 

(Huizenga, ©did Fusion: Scientific Fi3§6@ §fthS @8fitoyl 

Hawiver, it is well known and rgp6rt§d in fch§ 6j§gfi iiigrSfef 8 that McMtfBrg's 
ffeups; and othefi, have achieveel near reproaiiciMe excg§§ power in 6618 ni§ion 
88fl§» Many the groups hav§ recently stated that achieving BigB levels 8f 
i§uterium=t6=p^adium atom "leading ®fM r$&d) WSf8 k§y" t8 gFSvSkifig tfig 
phenomena; Therefore any gystgni to mgfiitof the loading woiiid have utility: 
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20; The IGGF-4 eolfefenee pfeseritetl even more papers confirming BotB &e 

existence &ai ufem^r §f this Sell: Iigggg keaiwsg Msi fey* &%$ to&ism fms&k 

group* Staffclmg nuclear effects were fdjafid fey many otHefa: low level fieu£f65 
eSissioBi; Sjiiili, keiiiim=4 i charged particlSs; gad §v§5 isotope changes and 
element transmutations that could fee seen* fey gamma ray §pgctf6§56py,- amSng 
ether convincing" teitii 

21; "COLD fViWfW, §f WBigk I §m &§ §iit@f, j@i8§ seWa! j@uF&al§ gs& 
aeWiletierg already in thii Mi which. SSSttottsly guMisB SfiW jSafSrs gfcSWifig 
positive reBulti; f Heie include FUSION FA§TS and §QW FUSlSM TBIES 
whicn Blippiemeiit Fusion Technology; and even now ?hy§ic§ LielfgrS A.- and tfiS 
Journal of Eiectrdanaytidal ©hemiitry: The number of these puBlica&Sns is 
increasing; which aemonitSatei feoth the exist£nc§ of and growth of &ia field: 

I deto§ that all §fcat§ffient§ kef §iii Sfajf @wfi fcs§wl§dg§ §f@ &B6 and tiai 
all atatement§ made @g ijnfofmation and feeiief are feelieved t§ fee fenie; and Iiir1fi§f 
that these statements are made with the knowledge that willful false sMemeSfcs 
afii the like §§ made are puni§kaM§ fey fine §r imffiidSmgn^ 6r j$8&j ufidef 
1001 §ffiie IS 3f tk@ Usited State! @§d§ and M suck wiliM M§§ itete&efile 
may je§ga?diz§ thi validity @f tk§ applieate §f any p3t§xit isiyiag 
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RESP§ftSE U^BER 37 GFK i H (5 

z3&miTm pr@§e§ure- . Emsme MEMBER 22$ 

IN THE UNITED STATES PATENT Atf§ TRMeMSrK SPFieg 

IN RE THB ftPP£iGft£i@f'i 0F: 

Inventor : MiieRell R : Sifarfez 
Serial M8: : §7/ 339; §7§ 
Fi-i§ii §4^1=8/1 9§§ 

SX STEMS f© INGREA5B THB EFFISIBNg^; 
§§N£R@I; SAFETY AN§ bN§R§^ 
UTllii2Af|©N OF EliBeTR§SHEMiSA£iiiY 
IN BUSED FUSION RBAGTIONS 

Commissioner of Patents mi Tfadetnaftcs 
Washington D:G: 2G231 



Be^LaratiQM ©f HAL rQx 

!; Hal Fox; declare that I am a Blizen oftiie United States of America: 

1: I Save earned the degree of BacBeior of Science In pfiysis and maiHematics fen the 
University off Utah In 1951; an M B A: from University of Utifi in 1972; and cc^niiSi pStgraduate 
sliidies with numerous science and SgineSm§ coiifscs: 

2: My fields of e^erieoce include confutation for sciSuSs; fluid dynamics; missiie systems; 
energy systems; and systems engineering: I am aiso fimtiiiar witri trie Sergy prScfiiang SMSefW 
conversion devtees; including mose m trie field of coid niiciear fusion: I Have worked wiiB missile; 
energy and other efigneering systems for more than tliifty (30) years . 

3 : I seTved in Hie U S Air Force from 1951 to \959 I have worked in mcHisfiy including 
Hugtes Aircraft company is & missiie systems engineer; and Hive directed research at {fie Ftuidonics 
Research Ubofatofy (Univeriity of Utah SesearcB Parfe) tfi fluid dynamics; arid' most recently wtffc 
F IAT:-, in£ (SSw ENEG@): 

4: Iain a nitionaiiy recognized eicpert and cSnstdefed in mimcfity on developrBelSs in &g field 
of cold fusion = from science and Business points of view Because I Have worked in me coid fusion 
field witii seiSmsts ; Business peopie; engineers and cHiers: I r"*gan F.EiAf : (Future Energy Applied 
Teemtoiogy) whieH eveftniaiiy merged and Beomie ENEGO. I wis ccSBlirpersoB of trie fj3«ag*ifiBgi 
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PAPER: 
§£8ti3 Aft Ufiit: 22§4 
BSiminer &itr18ny' efci 
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symposium on Gold Fusion and Advanced Energ? Sources In Minsk; BeLSnis (May 1§M% and Kive 
etiaircd sessions and/of presented papers at other intefriitionai cold fusion symposia (incHiciing 
i€@F4 ; i§GF-5 : and Stfier irrterationai confeFSoes). 

5: I Hive published extensively m tHT energy field. I Have presented papers at several 
intefnalionai rymposia (inckidicg and l€§F=i^. I Began puBiisHing Fusion Facts (ISSft 

81051=8738) in Jiiiy 19§9 ; and Rive Been Hs editor for more tfeafi five years. I Have edited ana* 
published New Energy News (ISSN #1075^645) for tw'8 years: I* Have sHictea tffis field ciaseiy' and 
pubiished analysis as WeU as a comp«idiui3 of ail puBiicatiofis [H.- FSx; M. SwarS; 'W@G§ESS 

m gold nugLeAr FUsi@N = Mif analysis t/sP?§ Ay§M§SfrE§ 

DATABASE ; presented & IGGF-5; (i995)- ; arid H F8S; @6mp«feri §fTKe World Wide Gold 
Niicieaf Fiision Literature diftriHuted witH S @&L3 FUSldtf IMPACT in the eNSANGEB 
MWM@Y AGE*-. Fusion u^ofmaiion Gen£ef ; Utah, (I9§fc% ffie BSoic is BcHv tfinsiated in fee? 
languages 1 ; puBucation pending in Spain and Gerrnany': 

6: I arafarniuaf wuin^pate^ipp^ I 
would gstlffiaie that I am acquainted wrtH many Inventors in trie field of coid fiision wHo Have applied 
foT coid fiision patents of patenS intiie cold fusion field; incHiding Safe man {en wES Have discussed 
their inventions witii me. 

7: R has been my observation &2 tie U.S.- Patent ©flee examiners Have not useo" raeir access to 
professiofi/ iitefatiire on cold fiision Sien is Fusion f ecKfiolSgy'; Journal of Electfoanaiytisi 
GHcmistiy and Nuavo Giraento; publications wfucH were of sBouid Have B£en avaiiaole tS tfiem in 
ike Patent Office Ubrary: Instead tBey Have relied 6n articles in trie WasEington Post; New York 
Times; and other newspapers fn§ fiStiiat ffiany patent agenS Hive teen unable to SBtain patents on 
coid fiision and yet Bive seen atiie to patent other types off inventions in trie nSrmai pr^edufe is 
strong evidence mat the patent examiners andVof fneif supervisori are not acting in §888 &itn wHen 
Ike subject is oold nisiorl 

8-. ft has Been my observation iKat when inventors Have Been reasoniBry diligent and Have acted 
in good faith in response to usual disfepfd of irWentraf's fiormai rights,- the examiners in tBe U.S. 
Patent Office have unreasonably rejected ail responses and Have made it w&a«d^naRry aifficuri for 
any of fee estimated 100 of more patent applications for many varieties of inventions regarmng Sold 
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nuclear Fusion to 61 nffiaieo 5 in a normal mSmS-. Few other cclinSies Hive denied 681^ niSofi 
investors trie rigRs to the fruits of" their ing^utty: Trie mdst teHuif evictee istfcgfeStBfi score of 
patents on cold fusion Rive isaied in other countries (over one^tfiffa of ill patents issued Save Seen to 
•Japanese inventors and assipees). By conSast almost no patents on 6613 mieieaf fusion Have Beeti 
panted by tHe U : § : Patent ©See. Tfiis 36§erVSii6B is {fie longest evidence thai tfie examiner! and 
thfiif sup&vlsors in trie U:S. Patent Office are fesponsiBie For tfie flagrant demil of CTCerSors rights 
Ranted under uie Gofistituiion of tlie United States. 

9: The apparent jack of normal process in tfie handling of cold Fusion patent appkeations aSa'tfie 
international issuance* of cold fusion patenS has Been tfie suBject of several articles ami comments 
Mem by me and others and then puBlisBed in tfie monthly newiieSef Fusion FieS offing tfie time 
from July 1989 to May 1995 (tfie most recent afticie): 

\Q: TRe apparent iaefc of the use of n8rmai procedures in tfie handling of cold fiisiSS p&efis has 
placed an enonnous finaneiii Burden on the inventors and have cofieSiveiy denied tfie inventors of 
the United States and their assi^e«lli^tfie eppcrainities tS enjoy economic advantage? from their 
inteuectuai property ngfiS: One Sid result Has Been tfie lost oppartunnses fir United States citizens 
to Be among the world's economic ieadere in this Sew energy technSiogy = despite most of ifcg m^^' 
Work beginning in the United Stales. Tfie collective national economic fosses migfe amount tS 
biiiions of dollars in potential future sales revenues to U.S.- Businesses and enomSus josses tS U.S.- 
inventors; investors; and citizens.- 

I declare that att statements Herein of fny own imowledge are Sue and thai ati statement made on 
ififcrmaUoo and Belief are Believed to fee" tnie; and further mat these statemSSs ire made vnthtfie 
knowiedp that wiMU false statemecS and the like §6 made are punishatiie By fine or SSfffiaWrtf: 
of Both; under Section of T Me 18 of the Untied States GSde and {fill SicK wiU&i false 
statements miryjeopardize the validity oftfie application 67 any patent issuing thereof 



Date May tf , 1995 
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IN TKI UNITES §tAte§ fkf eMt AN8 f 1ASSMA8M ®FFI§E 



IN RE THE A?PliI§ATI§N ®F: 



InvenfeSr .: MifeSnSil R: SWarBz 



QrSiip Art Unit: §§§4 



Sirial N8: : §7/ 339j97§ 

Fii§a: §4/i§/i§§§ 



Examingr AfitR8fiy§Ri 



SYSTEMS TO INCREASE THE EFFI@IEM§Y 
§©NTR®I» §AFETY Mf§ ENERGY 
UTlLlZAT lOll §F ELiEgfR@§HEMi§ALL'Y 



INDUCED FUSION REACTIONS 



Commissioner of Patents and Trademarks 



L I; Sana liskafd Ra^ggard; dgeiafg that I am a citizen sffeg Ufiited §&t§s 

of America-. I have earned thg gepgg 8f I A- ifi Miticai ScigRee and Music 
[Magalest@r; It: Paul]; and 66ntinu8d graduate itlldy* ifi tRg figld§ 3f 3ii6r8888B8ffiic§; 

P§ii§y af the §fivif8nffi§al, aad fifiance at the ftashfgy* mstitutg eftfee Ufiiv'gF§ity* 8f 

Minnesota; I have worked as a r8s@urc§ gcSndniisi and have Scted as tRg Gfiigf 
leseafeh EeSnomist for th§ @ity §f Mifffi§§pli§ toifif tgfi ygaf sgfvigg tRgfg: 

•2* I am a writer in the ggiig 6f ee8n6ffiic dgvei8fffiei5^ §p§68 ieigficg Sfid 6813 
fusion: My contributioiis include gufeiicatiSns ifi, 8r 6dit6riai ftificti8fi f8r } Space 
Power ; Futlirics; Space Markets 8f Jafig'i Information Groiip,- €asg for Mars IH, 
Gold Fusion Times; and Fusion Facts: I am a mgniBgr and feufidgr of tKe 
Minnesota gold Fusion Alliance: 

§. The Patent ©ffiee i§ reperted is havg the gpifiisR that m\i fcma d8g§ ssl 

exist; and that inventions in this area hav§ no utility: 

4: I submit that this statement mi epimdn 8f the ©mee is iRcdrrgci- Msst 

of the negative authority cited by th§ Examiner has fidt appfSaehed cdld &§ig& witR 
a scientifically open mind: Fiifthermofe,- a number of tfig Igading academic 
laboratories in the USA have replicated th§ Original MeiscfimSfifi Sfid fSSS gffgci 




mi 
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including thg f§x§i A k M gh§ffii§tf^J§j§&Ffcffi§fi£| TRg Uffivgrsity 8f MiSfigSStS 
Materials Science and Chemical Engingefifig ©gpartmgnt,- Stanford ResgaxcB 
Inter nati@nal and etkgf § as dggUffigfttgd By tfig BiBiiggrapRy suppiigcf By j&S ^ti§i38 
Information Center Inc: of Salt Lake Gily ; Ulan.- 

5: If 8nly a few laB§ had fgpgrtgd sueggsi,. tRgR ikgj&igiiffi 8§ 68W 
Would Be viaBi§: SgVgrai f§s§afeR tgam§ rgpgrtgd pgiitrV'g Mfig 8fi tfee SHgifial 
Fleischmann Pons effect at the FoiirtH IntgrnatiSnai GSnfergficg 8n GSld FuiiSB in 
SegimBef llll: I siafemiib that ©66affiS ra56r WSldl dictatg tfeat tfig BRSSSffilfiS is 
real and has Been "fepfgducgd" t8 tR8 ggifit 8f gvgfkili: 

6. Major rg§gareh iR§tlMgft§, industrial c3fp3rata§ aM SitSBHifiga 
scientific j§yfnai§ §f ifit§Ffiati§fiai fgputg havg gfidgf §gd tRg rgality gf e8ld fosigR §M 
are ageing t§ explore afid Bgfigfit fr6m this rgality: ffeg Elgctric FfiWgf gggggrcfe 
Institutg of Pal3 Alt§, MifefRig, and *R8 Jgpgfiggg MlT I R£?§ gRdgfsgd 383 §fg 
actively sp@n§§ring e§ld faai&R Fgsgafch.- fgffctg tRfgugfe its rggggfcR arm iMM i§ 
§f§fls§fifif cold fusioB fgggafeh in Ffgfigg artd JapSfi: ifi sRSft; fiiajgf iR§titiiti88§ 
that §n6uld havg gft ifitgrgst ifi figW gfigFgf §§igfi€g RSvg dS6id§d that SSld rusiSrr i§ 
real and afg acting en that jtidfgffigRt: IB additigfij majgr rgfgrggd jgtaf Sals §uefi Ss 

fuslsR fgehfigigp ana ihpigg Lgttgf§ A havg puBiishgd aiigigfsiis pg§ilrv§ esia 

fo§i§B lab rgp&rts: fR8§§ tfgfidi wguld lgad I praaeat pgr§8fi Is cgncinag tfest teg 
is substance t§ : the rgseafek citgd gB8V8: f Rgrgforg; dgvgigpmgfits gftd iSvgfiti8ii§ 
in this area have great utility: - 

I deeiarg that all §tatgffigfits hgfgifi gf my QWn feRgwIgdgg Srg £Bl &86 
ail statements madg §n iafgrmatign ane Beligf gfg BgligV'ga tg feg triig;- SM fef&gf 
that these statgffients gfg maig with thg kfigwlgagg that wffi^fl M§g itStirngSti gfi£ 
the like §6 ffiadg gfg pufiishaBig By fifig gf iffipj : i§8RffigBt; gr B8tfe,. iiBagr Sgctigfi i§§i 
of Title 18 of thg Unitga gtatgs €gig aria that such Willful Msg statgrngfife fiiSy 
jeSpafdize thg validity 6f thg appligitigfi 8F gfi^ patgfit iSsuifig tfegrggfi: 



Satel ggBS licRafd Rotggafa 



P6§tal Addfgis! 



223 Ridgewood 

Minfigapgiis; MiRRgggta ss4§§ 
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To whom it may 66n€6rai 

I first met Df= Mitefieii Swaftz at fee Foiiftii IfiteffiafioMi gonf^nee on €313 Fusion af Maiii > 
Hawaii in 1993: I was impressgi By His analysis of calofimemc refulS from vafioas iaBofatoneS: 
He has also done exeelieot m& fglaiing to the isotopie ISading of eieutgfiuffi in© metal iatriees.- 
Thls field is complex and deserves further ffesearcB support 

! have mmgrnd mstim Mkm la 4mm&& msafc fef & §m I y65r§: My raft f®me$ 

evidence for the aiiomalous pfofe of excess heat and Heliiim^^ However"; ffiSe expSimeng 
have been very difficult to fepfodiiee in any eonsistetit manner: There are simply too many 

variables that m &§m yet w&sm& is ffiy ©piss, the idsmg m&mimm is® 0mm l§ 

5nS 6f the" kSy variables: 

I would like to egress my s5=ofi| support fdf i@ woi being eondiieteci dy Sr.- Mteheii Swafte 
involving anpmaldus effects in deuterafed mefils: I Hope that he can M the finanaai support that 
his research in this field deserves: 
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HAS.SCOM AIR FORCE BASE; MASSACHUSETTS 



amm ilPiiilfiM- 

To whom it may eorieSfn; 

I mM like t§ SxpfeS§ my sMg §U$8r1 fef iHS W©ffe fegifig gSR&S! fey" §r: MitSM 
§warlz in fee Ma 6f isoi@pig M MiBf 8f ffigfal iaftieSs: ft is flf p^gfeWnai §s wlU S§ 

petsdnai apiniaa that feis figia is rggi in §pite §f g iaek- 6f fepm&iify' 6y' mm §8$$m®: 
My respgnsifeiiiUai at ft§ffig Uteisfy' Mydg svaMfeig sew. material sysCems wife 




iving completed my f 

ifll Until W$ I was fee U:§ : represent! t§ MAT@, Fafiei Si on Me^SffiSpefcie Materials 
where my Mis wife" f§ g5tgtfj& €6iU6@a^§ Sffigfig sgigfitists ifi feg §gVgfi ffieBfeSF 

For example, in 'Ml I m gnafgeg wife fee 9U%' t8 feg Mi 8f fel fiSw* 

supefcdndu6iifs whi0h wgfg at fif§t I grett stSefe tg gjprtS jfi fee ftgM: I wl§ SSiee^ &r 
feis worfe in pft 36 t6 ffi^ MJ: fe§sis in feg MM 6f 16w tSmplratarg Physics.- It i§ tnef§ly 
Sdinemetitai feat my fee^S iSplg wa§ ted §fi Mtiiiig pMUffi §M@y§ wife hy'dfegen SM 
deuterium and measuring fee superconducting transition temperatures.- 

My iw5 yeafjufvey eoneiudea feat fee feeSretiSal ufideipinfiiiigs 6f supefeSMiietiSfi Were 
sadly lacking; Th§ §g§ theory was not only incapaBie of predicting fee Scciirfence of fee 
YBO© ffiateriaiSj U W3§ ifi&pMS 6f mikifig & fffi@fi fef aSy" 3Blfig@BeRt 6f 

matter: = This oBsefvatiJii fejardifi| fe6 iaelc- 6f Un^erstaMfig in few' iffigSStiirg py'sies is 

net widely mm. This issk af mi §ft&eipig§ M af Magfstafiaifig has fc§8 6f iite 

§eftee?n td gxpefimgntaiists ana Has n§t fe§§Mfga ning yelfi df gxignsiV'g fgsgafcK s&ffdU: 

umm ioaaing @f mgiai @& fe$ afegf hiaa,<. iia§t Miffis attagRd is ii m fesuit 

©f g©E sf6fis@ria gaffiffiltte^ re^aftS i§§U6a ffll§8§ Sfid i^j-.TfeSsS fefgrts" ^''gf8 feaSSa 8n 
a simiiafj p inM6f MaMSfPj5a§§ fean.WMih f ^rv'Sa ip i6w tSffi^fStufS 6^el§^ 




SiVisioii wouia Kavg %m m mm mm M m&y m sipgrt 8f tgese materials systems 
if iVeniS had UfiMaia aiffefgfitijfs 

I Have known MiteHeii §waftz since iff! and M§V§ his invesUgati8n§ Ire fee rH8st 
feSrough afid &mm y§l e@ndUciga in i§5i@pi6 idadi&I: M§ |3rainetfie f etateiiiSi MeM 

idaaing ana feefmai aupi suggest spifig s^g|igs ; .fef sasiiHg^ i b^iigvg fegl fee feenSai 

effects fie is 6bsefvin| axe ml and wM tit&BB$8$ Be useM on & iM|g scjlg.- Mggsg feel f?e6 
tejgemji me fer fiiffeer disgussions 68 fees§ inafig^ ili ^%fH4m% 

r Bnan S: Ahfern 

m& MaiSiaiS fMnoigfy; Bivi§iSii -f . ■ .{ \ 

BieGlf©niagnettes .& Seiiafeiiity ©ife^iafatS v.jj^^ il . ? 5 

if ..'.5 : . . : • ' - *' 

... • { .'". : : •• a ••• i * . '": 
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Patents Srtf TecfcnoiSgV AgfStS 
AligisRSRt: BSl/SlSpfnent §ftf 6iip3SitiSS 



April 18; 1996 



IXHiBiT # § 



U:S: Patent ©ffiee * ■ 

Washington; D:<2: 

Gentieffieni 

As a reeopized inventor i would iike {6 state 5ty' dpinidn. i was the pfineipSi oevelSper Sf the 
first omhJ-fdnt optical character recognition eqthpment; tile first pfint-tS-speecH reading machine for trie 
blind (the Kurzweii Reading Machine}; the first §§§ flaf=BSa scanner; trie first oSfSffiefciafiy marketed 
iafge VoeaBiiiary speech fSeo^itioB technolog? and SiMer ifiVeBtiSSs in spgecK syStriesis and recS^ifiSfi; 
ana have served as technical advisor to companies siieK as Wing and Xerox; I have published ex^fisrvefy 
in the fields of aftifieiai intelligence and tieaitii, and Have received nine honorary Doctorates in science* 
enfineering; music and humane letters: I have aiso received trie i9§4 gicksSn Prize (gafnegle MeiiSfi 
Universes top science prize) and the grace Murray Hopper Award from the Association fef Computing 
MaeriinefVi and was appointed Honorary Ghairmafi fSf inn6Vatiofi fer trie White Hoitfe Conference on 
Smaii Business By President Reagan: I have Been named inventor of the ¥ear (i§88> fj? MlT and the 
Bostdn Musetim of Science); and Engineer 8f the Year (i99G ; fey §esign Netts Magazine): 

Enefgy ; which the world obtains prineipaiiy from the Burning of fdssii fiieis is appro&mateiy S 
two tfUiion doliaf per year industry eorHpnsing on the order of ten percent of the world's ^Sss national' 
product: Beyondjts economic impact; the e^etiofi; distfiBiitioH and Burning of fessti fiieis Has greatly 
and negatively affected the world's environment: Like many scientists around the world; I have Sprained 
FieiscHman and Pons 1 reports eafeMiy ; and have not Been quick- to fide on the seeSfid arid fiegative wave 
of cold fusion publicity: It is apparent to anyone who examines the data first hand that an energy' 
producing process appears to Have Been discovered; and {hat it deserves fiifthef exploration: 

I have known 8f: Swartz since when we met at the Mas§3chiisetts institute of Technology 
arid know him to Be a serious engineer and physician. I iiave had the opportunity t6 examine some Sf his 
data in tM^fieidj ihciuding a visit to his research setup which involves loading ail isdtSpic&ei into S 
matefiai: The data froih his research appears to Be very promising and the potential impact of his w?8ric is 
enormously important: I think it is a mistake for the U.S: Patent Office to dismiss inventions related to 
"cold fusion" oiit of hand: This jittitiide is not cdnsisient Wifcii tiie views of many serious dentists; and 
apparently some foreign patent offices: ^ 
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BOARD 0F PATENT APPEALS AN© ©TflSflRiNGES 
FOR THEj^nie STATES PATENT 
TRABeMARK §FFl€I 



Inventor : Mif^eii & SwarS 
SCTiaiNo:! 08406,457 
Filed: MO/1995 

Fon APPARATliSJO BJfE£MlNE 

THEAGtTVrry Of_AsAm?L| 
Loaded with Isotypic fuel 



AFPffiAVlf OF ^OTTR GfnJBB.PfcD. 

I, §cdft % Gtiiibbi fh3-.i under daft arid Based 38 p^fsofiai lai6wie<ige ; 
depose and say is follows: , 

i 

1. I reside in Blifke^ VA I earned a PfcD.- and MA- (PBysies? State University 
of HeW YSrfe at §My BfSdk, i§82, i^ffia 3 i §A {Pnncet§3; iSfft I MV€ 
sefVed as a Research physicist al the Naval Research UBSfatoiy since \M§ and 
NatiOTfli Research Goimeii Fellow (1985--i§88) ; and am now aWateti witfi 
Research System^ In& and ML.- lama solid state physicist and an inventor; and 
have published more than fifty papers in re&f§§d journals governing solid state 
physics* nSrtiiiiSar djmmies; statistlcai physics; god nueieaf physics.- My 
expertise coiieefns the : hehavi6f of hydrogen ig; and the Knspoft of hydrogen 
trfl^gl^ metals: 

I; I ha've read ail of the relevant dSeu^fiefB ineiiiding &e B6anf§ decision of 
July 29, 2001, and the original above^fititied appiieaHoS: 

3 ; In this ease; the patent office (PTO) Has ipored the Sets involving ihe 
present invention* such as the relevant scientific hi&rmMdQ associated with 
measufmg activiry of sampie loaded with hydrogen and deuterta The patent 
appiication provides a weil^efined prc^ediire; tindgfsMiBi§ By ahydM sMM 
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in the that cln be used to implement the invention.- EMfcienenl of &f 
invention is d^umefited irffoiigh p^er^eviewe<i literaSffe &g Has BSen adored 
by inventor [Swarfe Ki ; 1§§7 ; Fiis/Sn Technology; U t 63-74: ft is evident that 
ike patent office has Become recliciffafit; wife its opinion in c«ilra<iiction t'6 
exiting evidence as pfginuigaM feiigH p^^eviewetl iheMS: 

4: Df : Swartz Has mveffied an ImpU; new devicS; whose purpose has value 
for measuring activity of a sample. As an exjSell; sailed in the foeofy arid practice 
of loading and transport of irydrogen in Sanction (and 8mer } meSis; I assert ifiat 
the invention has definite utiilty ; simply because the idea of using aclivny,- as 
defined ^figMSof P(Sittj^p&], set M in .ffiS Wffltm Has ullity that 
fanseends the immediate consequences associated witii ffie sSainmeni- of the 
"Sold fusion* effect wfiiefi is seen wife adequate hydrogen (and deuten'iim) 
loading and tfafispoft in paiiadiimi and other ffiS&is [Scott and fate A: 
Onibb; Fttf/gS feete/ggfc U t (if§§)j M 4 and SeSfc* & §BuW; 
Fttfi@ii technology, 15, 93 ; (i99i)] : The design and use of such a device 
measuring activity Has immediate, implant appllMons in trie efiaraeTerizaiion of 
these kinds of systems for potential heat generation and other purposes: In 
paftlcuiar, the transport of and beliavioT of H; % and/of ffitium in Sans&SS me&i 
environments that have been subjected to the high sSamsj trifoiigB elecBTSiytie (as 
well as other) processes that are Used i§ oBtaifi the prerequisite loading c^lte 
that are required in these ejqjerimeffts has definite imp^tance for imdeistalding 
the onset of the phenomena that have been iMulSd id the nuclear processes 
(associated With "cold fusion 8 ) Bui t6 m6re general pr6biems associated with 
hydroge*Mliee<i embHttiemerit and fMgue in frahsition metals,- ifi§ ffanspoft of 
hydrogen into and away frorn ftansition meQl Bests? aid for other related 
puipSSS related t6 kydfogen Scrage,- thai BavS apf iiea&iify k $S deveiof ffieSt of 
novek energy storage and retrieval devices: 

I. The acts of dig Patent ©lee are in violation of tH6 ^6n§6Siti@rl; and aie 
contfary to the a^aneement of tfi§ ^progress of science and useM Arts.- S tfie 
patent office has ipored a weaith of ffiiamatiori to the contrary-' inclMrlg Bona 
fide scientific emigrate sworn teSim6ny ; and signlieant evidence that any 
reasdnabie ffidrvidUai would accept: TBSiS acts have* ied t§ pSseSiSofi; M 
ihmrectiy aSd dnggUyj ir*6Mslencies in the iHeranje, and have delayed felevafS 
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science and tecMology': TfiilS} they dearly are in violation of lK€ cons^fiftiorSJ' 
powers panted kth By the Qdnjpess and By the M §ffiel.- These actions 
povide an aiimtaoBai example 5f an In&SSS in wffieii iise of Mic name fi coia 
ftisiofi" his resulted In obftiseMicB of tBe relevant seiefHifie faSS; feilow'Sl By' 
actions wiiicii have resumed la igffiS oefuseafion of&e relevant scientific QeBaie. 
As pest editor of an ethics in science joiffnai UeedffiaBUify in Mmsk v 8; 
lsslies #1^2 (§9fdon and Breach; 2000^ i recently compiled evidence from 
Msg aiahofities on Both sides of the debate; associated witfi ie adjtiiic^ior 
process, Triese aiitii6fitiS ; aM &gjf associated c6U^ti6n of a^cie^ fevSai thai 
not only have the claims net &ea adjildlga^gd In a mani^jy glf^orrecling 
fashion^ hut that the inao^uacy of the" jffoeeas Has fwiiited in a ffisniptioa of 
scientific and ie^hnoiogicai aeveiGpnent- 

I; As an expert on tie history and aajiidicatJdn of tiie associated cor^versy, 
1 assert that the PT0 Ma failed to distinguish Between the vgy different sets of 
claims associated with ffieMireffienS of KigH ©Sp parades anxl those ifrvSiviSg 
excess Heat in light of tig associated confijaion, ttie PT& Sis placed iindiic 
reiiance on early opinions provided by inffivi'chials (j§8S} f^rTison,- 
Miiizenpj TaiiBes) that MVS no Bearing either Si fBe ihverr863 (MicH is felat«i to 
neat measurement) of on its uriiity : Simiiafiy'; the opinion by RMweiL wiiicH may 
be somewhat related © the tevenfe ifi point of j&et- Mwfrectiy cifeci By tHe 
nO, deals only wife a sTi&iffiiry issue ifivdfriSg gotBUneli's f&famB fdt i 
Mrent pafacuiar form of e^orimetef; The quoted slatemeni is Orrery cdvofcecl' 
fioffi the by eiemenS of the irrvenriM; which includes ffie usefiilness of 
measifferlCTi of activity of a sample; 

Respec^y submitted . 4 




Scott Ghur3t5,- Plhfi: 
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Mitcheii Swaftz 

PO Box 8U35 

WeiiesigyHiiis ; MA6l4§i 

Deaf MiteKeii: 

I received your AUgust 1 lettef a few days after yoiif telephone eaii. 

i reread the di§eu§§i§n gf mm Mm i mm fer the §eisetl#lc Affiefie§8 "Ask tfie 

lxpgfts ;; Wgfe sjle; hftpl/iw^^ t haven;! FeSd it 

sinii shortly after it Was §figinaiiy posted 1 see that 1 wf8te a rusiSry of 6313 fusiSnj a 
BaeitgfGund 3n nueiear fusion; a Brief suffimafy of the eieetfoiytie eoid fusion experimental 
setUpi and a presentation §f som6 F6e3nt ftffi results.- I wrote why eoid #tisi@n 

researchers think that their results are §6und and perhaps why most mSinifream scientists 98 
not pay attentiSfi to them: 

I do not see how anyone e@uid eonstfug anything that I wfSie 3t Scientific Amefic3n ; § 
site td impiy that there- is "fi§ utiiif 5; in cold fU§i@fi ? much ig§s in instruments ihSt might fee 
used in cold fusion and other seientifie expefimenfs. I do not . see Kow the United States 
Board of Patent Appeals arrived at §Uch a OoneiiisiQn from my Writing: 

It appears that the Board of Patent Appeais eonsid'efs me an expert on tfiis sufjjeet.- As an 
expert; and based @fi your patent aBstfaet edntaingd in y@uf iettef; 1 Wouid agree with y'Sii tfiSt 
y5uf invention does haVg utiiity: Y6U fg§ugsi that f Kelp By "affirmifig that ffieSSuriiig the* 
activity of a sample does Have utility:" I agree to tfy' to help you in this regard: 

Pigasg Uiidgfstand; that anything I d@ With Snd f@r y§U in this cSntext will Be d@ne 6n a 
private and pgrsgMl Msist It Witt 8§t inV6iV'g githgf iny - employer R8f it§ eUstSffiefi; n8f Will 



it imply any appfoVal By tHefti: 




Miehggi J: iehaffgf 

HSmg; (858) 530 1857 
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BOARD @F PATENT APPEALS AMi lNTERFlRE?J§ES 

fm Tm vwmn §f A¥i§ mthr 

ANS fSA©EMA8K @FF1§I 



Inventor i Mitchell R: Swartz 



Fen APPARATUS TO determine 
the ACtjvtty Of A SAMPLE 
loAdeB WITl ISOTOPf € FUEL 



Group .Ait Unit: 2204 



AJF™AVrr6F HAL F©X^ PfiuB; 

i 

k iai fm^b3ti mm §a& asa eased" ss f&seeal tewieap? aspsss aaa 

say as foliowsl 

ia I mm k Mi imQi^i I a Kb©: {goispief §aieig€; if&J 

and a MaWs Begfgg jldBA; U 6f Ufch, W%% I §ffi@& in fee U.-§.A^ Fdfeg 

[i§l24§l§] ineiiidlBg i§ a mmmtegsk m mm w§&6g as § Missae §pte 

Engineer fbf ten yeafs ; My iSfgisfs are energy'; engifieefifig,- and piMe ecRica^on; 

I naVi served as Mi @fte M fS§caf§B i&at&g iMv&sify 
Researeh Park, Msg which time I eMfxiijutea to s6i§firifie feseafeli By 
publishing two of fee major seiefitrfiG j^fiodieals agserifthg worldwide rSseareB 
and engineerifi|: I Have also piiBUsiied dvef 10 te^Bfiieal artieles afoufid trie world? 
and have had 11 patents issiied: 

1 1 have read all 6f the relevant documents iSgiudifig Board's geeisiSS §1 

July !§, aaa m original aB&^snatiea afpyeakm 

I-. Hi Board has made a SI §111$ i@l igggto for MiirS IS m& 

km t© use He invgfitfdfi and a m6m !§i rejeeta fef iaek of ^iif (ggf 

MPJE& §7d8:d§(a)] : This writes a§ 813 MM mt&8ar%wS§ pl€k 13 fgeSpiSe 
the teachings of Dn SwafS by which a ffiuittg eaiofMeef wife fBeaaifement of 
noisej and with caiiDfatiofi eoiiid Be used tS measure activity.- ft is my 
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ftgeStfi 

professidfiai jildp^fit M fog ffigffi@d of measuring tne activity of sample IS fee 
afeoVe^fititled action is gi§Ve? ; Sot oBvi6iis ; and is an iSapdfiafit iSv^tiSn wilR 

uH% : f&bmm, &g stffijgcf iivgsssa ^ lr« MfcM swafg gas esssidgsMs 

iiialiiyj l@t 6nly $f sf tg$g of Ti§gs gifgd By ©f* §W§rS; lot also f8r § 
broader range of applications in Ml 6ieefe6€fiemieai operations and in 
e^efimCTits invotviig tbe Handling of eleeffodes in sdme gaseoiis afiv^onmenfs.- 

4 The Decision Msipored niimef oiis faing§ delivered 13 Ifig latent ©flee fey 
Sr. SWartz and etas* f @f twgfvi pits? iUte Mas Been SveWSd M tifflt fa 
pxiblisiilng information about l5W=e§efgy niieieaf reactions and feseafcfi wKiefi 
have been studied in; and f^ofted on ft'offi; ovgf i§0 laBoratofies in 3G countries.- 
We have reported 5n feseafeh §651 over 3 5 6q<3 papers from SiMdrgdS of 
iabdratdiies in 30 ^unifies pg : Fox- and Swaraj 1995 ; "Process in €old 
Nueleaf Fusion = Metanaiysis using an Aii^efiteti Satafease"; Afesfeacts of 

ieeF=si M: Swafg §sd a, fsx 5 iffj, s Mgf§fiafef§i§ el is @§ia fii§i§a 
Liteate"-, Ahrtrom $fl@@M\ m s §w§rfe asd H Fax, if#§ ? "Mefcfiaiy'gig @f 

Rg§€afgJi and I^veiepnlgrit iii §§id Fusidn ?i s JdurnSl df N§W Enirgy; 3$ 

3,14i>M3j» Ffsa dais fg§a§fgn,- mmy ismtim apfiie§ti@ss l§v§ tea fagd? 

especialiy by Japanese aid Arnefiean seientists. ©ver 106 ioW^enef^' niici€af 
feaGtidfls patents have isslied in Japan" and many more is European eSiinrrigs- as 
W€ havg reported is j%szdn Ffiifc as eagfi f aiifit issued ly g§§&3§| S§ f ifgHs 
Mvi biin aii@W@d id i§§U§ in the &§« 

1= An estirBated 306 fS$m applieitigns MvB Bggri se^l f§ t|g U.S.- @ffi€g 8f 
Patents aid TSdemariss fcy invgSidfs Using toe §y3teSS } fciit S3 f>af§fif§ iiSve 

i§§u§d dtisg m§ pi§f mi It i§ a@$ @§diMe ta @f scientists aid 

inventors are ail mistaken in their e?pfiments and d§&; of te only M patent 
examines afg §tiM&ig&3y gdu6ai§d l§ f@ffil @iit ikg Mis @f t&g§g M¥€5l)'6S§: 
Tnefefe; &g ©fl§§ Sf Patents and l^taa^ Has Igel dSriyi'ai inve^te tfien 5 
@5n§dnM^ai tfgfa ft t6 pfaM^i ®f i3lgiie^Ual pr^e^r,- iielUdifig trig 
abdve^entMed afpliiita; mvmE@rs in @te cglinMgs have fegSl §8ggg§§^i in 
dbtaniing patit pf^e€g@n bjf ^gif gSvefSmgnS m dig same tSjpic: 

Resp€g€ruliy sltaill§4 
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§£>ARD OF PATKN 1 APPEALS AN6 INTERFERRNGFS 
FOR THE liNlTED STATES PATENT AM8 TRABE^iArM 

6FFI§E 



Qroiip Aft Unit:- 2294 
Mainiiiefi j^aniej Wasil 



affidavit of mmm f . mall@ve ; §&© 

U F.ugcng F: Maiiovc; under SatH and Based en pgfsiMi KfiSwiSap,* 
depose and say as foliows: j 

i: i reside in B@w, New Haffipgfcife.. i saffigd ft Saetdfaie ef Mem at Ilie 
HafvaFd Ma@i of pufciie Mg§iiB ««pieffig. ©fftjf ftiMw aafiffsi) §iia § 

Masi€fs fagm (Ml, Bl, Massachusetts Institute §f fechnSHigy'f Aet(Mttfi6a"i 
and Astf@MUiigai Iiigiiieering) <; and tev$ §0V«l it tH§ Vfiic"6 3f Amcriei fifid tfie 
Massachusetts institute" of Teennoiogy's News ©ffe. 

2: 1 have f§ad aU of the feievant documents i'neiuaing tHS Board's geeisibn b N f 
juiy 29 ( 200i wHieh mentions me directly, and trig 6figinS! aB6ve--entitied 
appiieation: I edit and publish an intcmaiioiiai technical energy' journal; infinite 
Energy, Sited in the wfiigri His entered its ffe year and is regSiVgd and 

read in 42 gountfics: Hie citation made in tHe geeisionj which* was taken firom 
/rtpite f nirgyi wis iftkgn Suts6f=e§ntext: 

I, in Rivlewing the evident §x&«me# Umi judges' epifiidn @b appeal, i fad 

two unsupportabie theme's and techniques! 

i The Decision references material ihappfopflaieiy arid fitit-Sf^context; 

in§iydmg that mm mmtom wig aetuaiiy feund seiid exwirnefitai 

evidenee tO supp©ft iH§ §§ld fUslon phe^ffignii; td rn§ke the Beth ; »s 
aise=negative &88 iM these* phenomena *$$ fiel exist" gf^to & 
experimental effofSi 
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InVentor ! Mitchell H: §warfe 
Serial N6:l 
Filed; 3/20/1995 

For: APPARAf tjS„TO BETERMlNE 
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ii The D^ision ifieoiTeltiy toneiuties using sucfi inteiiecfliai clisii6nesi> the 
myjfi-riiig gaiififiigffig Wv'm £Ut ferth By ©f: Styarg 88 utility 1 " in {fee 
melUiuf^meni gf activity ieveis in saffipies": 

4. it is with mm mmifaaam that the ftemm mmmfasM of 

activity of safnpie tias "no iifiiity'': This makes no sense and Has no Basis. 

The activity of sample mm witfi hydrogen is 3 Walter fif pafamoiiiit 
importance" In eteetreiSBgffiislry and in ifiany scientific investigations,- and in ' v lRc 
cold ftision field:" The attivify of a sample is an important issue and its 
tfigSSUfgffigfit fiSs great utility: 

i it is an ineoiitTOveftiBie mi iHai efirporafions Sad inaivitJuais continue & 
investigate reported gold fiision pfienomCTai ineiuding 8UF New Energy 
ReSeafgfi Ufe§fat8fy (B8w ; Nil): 

ii Measurement @f activity is important; and' It sH6u]U &g p8§§ifei6 fef §8 
individiiai or Gorpofauoii to use rjenefieiai teeHnoiogy la any fne;isufeTrient' 
of sue H critical investigations: 

111 if Is quite iiear tiuu nigasuf iBg activity §f simple using s mui&itig 
§§i3ffia§tef is i uMii^ that is faity if^eridgHi effte m&^m ©fite 

cdid fiisi©n pKca6meM ; ffi§ugh it is eeflaifily ai§@ true that iciiviiy 
mGasurcrriGnts are crucial iri the cold fusion field; t@& 

S: Apart from the (juistitin of wheiligf tfi§ fiii§ieaf=seaie pTieneffiena of m\& 

Mm exist, exquisitely mmm and eaitaed osiffimm with mMffc famti 

il@rBpdftnignts ; su@h Is Br* Swaftz pfgpSSid 3fid H§§ timtep 6d$ Have {pal utility 
in ffi§a§Urifig b@th eTidSthgrniig and exSihermie efiemieai and etetigsMi'feS 

mutmsi a§ the sriginai s^mmim timm-. it is mm mfsmme that the* 

©eeisiofi vV6uid A@t 8Vg» discuss this area §f Utiiify: 

#: By ipSfffig the actual ifivgiitiSfi, the fieeisi6ri pUfpSrts tfet cdl'd Mm 
pfie^mena are "irrepredueihie" Bi fomfe® measiirenrcnt sflgtiVi^ Has 88 
utility; This is a 66gu§ afpffignl tW8 tiie*asufe§j 

i Thg ifiVeHti6n d§§§ iiot repinf IKS rgj}f6dugihiii%' of m\i uWfi 
ph§fi@rngna, su§R as Sxeiss Heat; to feg s@€UFg ; and 

ii 1V8B IF repr^Ugibiiiiy' 6f &M Mm fmmm ware fit iSsue; an 
3vgrwhciffiing and gftfipgjliilg §§M can fe§ made ta (fig pm=flgVi6W«d 
iitgfatufB fef €ff@fts in the figld &fmU mm, §M thSFe^Fe ffietSUfgRielit is 
irnpoftaiiti by the V6ry deM6H §1 seienee with whigh i am Ufflim 

% in Sfi ggfagi@u§ ; §Ut=6#=g8fltgXt iiffiidft; thg §ecisi@S (Hn^igys an BXfflpi 
from Jed R§thweii's e@mrn6ntafy and review gf'§ i99"7 eSfiferenee tfi VaneSiivef: 
Mf s Jed RothWeli ig not a scientist figf an en|ifig§f: Me hag f^VeT see8 ©f- 
gWaf^'s Work Qf gcjUipifieflt: RethWgil has" n8 iffirrtgdiale iffiowiedge gf SSl'd device 
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and no abiitty la tighnieaiiy assess it He is a eotfiptitef programmer and 
saleimafi: He attended a five day meeting invyivirg more ta a bUmired papers 
and posters: Based upon his Brief feeaii @f events? the geeisibn tises Brief; and 
Often imprecise^ words 6iit=of-eontext.- 

8: Of ali slatemefils thai could have Seen gatHefed frorfi Infinite Energy 8f 
Rotfiweii in praise of gf : Swa^s work (ineltiding by ffig) { the* §eeisiSn references 
the most neutrai 8B§ fey RgthweH wMgfi did net inVSive any teehfiieai argument 
against any one of Dr. SwaRz : s fingoing work. The gceisiofi staid Have noted 

that Rathweii aefciaiiy puses the idea m the poled passage wkn He §§y§ ; "This 

eoUid be a sUperb feseafeH t§§i::: 5i : 

9: In the paragraph of their epffildn right after disingenuously citing Rs&Weife 
§ut^f=c@ntcxl remark; tR§ fogus Sfi the wefd "exotie'" and eeneiiide thai W$ 
"itself raises liniiiediate questions as to its opefarjiiiry'.'' This is judieiai 

si§ighi=§f=hafid 5 dbvi@u§iy ms&mi w the judges' biases against thg e@ia Mm 

field in gefiefai and the Swaft/. invention as one pafticiiiaf exemplar Sf that field: 
Exotic to a nonseientist means novel and S@n=@6v i@U§: 

iO, if the Dgsisien wanted t© aegufataiy fg#1@st what mmm MMsMs:m 
iKdughi ef Br, Swart^i tegMag^ it wauid have ^asteei ©f.- Migftaei Mg&u6rc ; 
who is an expn skiiigd^^hwt wfc@§g warns wffi imtiy am t@ the m&M 

taken 6Uti6f=gantext by the efrofieQUS; crafted SeeisiSn.- 

Ii: The aiiipatidti against ©f, SWrfs invention fur ''Mfc gf gggflNHt^ 8 is 
simpiy n3t vaii& Hg has published this matter in the pcer=reVi'ewea j@ufnai; FusiSii 

Tmmmy-. it is quite eisar thai tha ffieasweffigm af agtivity hai pat ana 

§bvi§lisutiiii^: 

ii: Tfig Degiaigfi staid have been able ta separate evident bias apirist grid 

mm phenomena from an impartial gvatuatigfi ftfi g31@riffie£rie device that c@iiia,- 
In my p^fessi§Mi oflfiiafi, Be* 6f §fgai Utility' jfi a range 6F gaiafimeffig sUidlgs: 

il : i San oniy eorieiude that the Beeision is motivated ifi its 6rr8fig6iis 
et»ne1usi@n by its aniffViis toward inventors and invesligatSrs in the rigid; stieH is 

Df : iwaffe: This fefm gf Mieatyai Bigaify has n§ piagg in thg gvaiaatisfi §f 
appligato before the USPt© @f in im fmrsi §>wcrmmh 

14 Utility and 3p^fabi%' sh@Uld n@t |g dgnigci by W8fif©fi disfegafd M thg 
faels and @f thg actual invgntidn.- 

li€N13 UNBIE TM FAiHi AND PeNALtieS ©f PeMjR-y ? 
tills thirtggftth day §f August; .• ^ 
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board ©f pat m apfmls km ffifEmmmm 

F§R THE Vmfm STATES PAHNf 

Am trabemark smm 



Inventor i Mitciieii.R: Swartz 



For! APPARATUsItD DETERMINE 
THE A€TiVlTV @F A SAMPLE 
LOADED WITH ISOTOPiG FUEL 



Gro^ Art Unit: 22 W 



AFFTBAWf @f jeBrOthweLL 

i 

); Jed Ratftweii; mfe? eaifi and iised ©fl personal tawisaggj d^3§§ and 
say u follows; 

i. 1 raside In €han)hlee t taffe I earned a depgg in Asiafi MSs &m 
(Oomgil University} i§7?§) and studied ai §fcay8ffia Natio^arUfiivWSjfy &SSff8m 
€iiy, japan; 1§7§) : I have §m§& as a technical Wfitgf fdf Hi^eRi'; §Rfl° 

Kto=Tei; Ine; i write ifer &§J©uniai infinite Bn&^ and have sm$i as a 

tfansiatof of Japanese into English; 

l» The Sgeisidn in ft© afc©vg*eniitied aefe fakes a pete f« me, whieft m 
\mn mm infinite me^ mtoMmmi N§a§ sf my tfai@H8tt§ referred is tfce 
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3; miking I hm pubiishea df Heart) ffiffi scienlista ca§tS cioiifet 6n tlie 
eiaimed capahilities gf Bf: Swaftz's invention.- in Fact; at &e inference reviewefi 

m Hie artiste; i Intsivlewed masy ?8@pi8 and §sme Sclem!^ §figii as it?. Miefiaei 

MeKuBfg} Wgf§ gntfiusiastiG tfmi Sr. §War&'§ devide: Tfc6r8fiSrS 1 sta^ ftgf if 
may Weil U a "siipSfB research ft# in $8 afHalS 3u6lSi\ 

4 H is apareffl that ihe judges 8f 0$ §8@§i§ii fiavc §fc&M§ U §fg 
iudicfoiis and ufisGieiitifiC: 



tills fourteenth day ef Aygu^ M\ : 




m ^etiiWeii 

1954 A irpmi Road ; Suite d 
GfiamBiee ( .6eoigi83§§4i 



JO a >CZ> 
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m?m MeNt @f tHe NAVY 

NAVAL AiR warfare %m Eft WiAPSNS SIViiiSN 



i ABiuBNIsT^TiSpiRCtJ. 
eHifiA Lake: 6a 93555:8001 



521 9TH STREET . 
POINT MOGb; CA 93042-5001 



im orroi v occco Try 
IN REPtY REFER TO: 



RSply Brief 

20 May 1998 ExftifeiH -- tfittSfftBffi§F:MiiCI;M^29; 

1§§§ 

Mf : Do fori Dagaiii; Senior EditSf 
Ghemieai and Engineering N§W§ 

WasHingtorij D G 20036 

Deaf Mr : Bagani: 

Ineiosgd is § fepfint of my FeeentiyJUrjiisHea fepiy to Jones-'Hansen [J: F/fF5. ^m.- 5> M; 
3141 (1§98)] : It was a l@ng ftfil diffiguit feattig fef mg t@ HiVg tiig gppgffcifliiy' t8 fgpty 16 tfee 
vleiStis attack ©fifty wgfk By trig Jgng§=Man§gn papgf gte, 93, fe my 

dplfildn, their papef egntaingd many* distgftigni afid gfrgfs e^figgffiifig ffiy" pufeiieatiSfis' father 
than the f€a§3nabie gcigfitirk dialggiig that i§ §§ fealty ngglgl for this Mi-. 

Y§U deVSted cgnsidefaMg §pa§g In (Q'Mmiffii Engineering N€W§ } Jung I, 19^5, pp. §4= 

40) t© the J6jies=Hansen critic" 6f ffiy W§riej thgfgfgfg; I figpg y§u wiH fe§ FSif and pfSvide sSffie 
space in G&EN to discuss my reply. 

Aithgugfi cfitigs like !£, Jgfig§ an! otHgfs havg madg It ngafly imp8ssi6ie iS Sfetaifi go^emffiefit 
running for mi fu§igfi; this fgsgafeh centiniigs in many iafeSfatdfies afSund the WSrid. f tie 
§6vgfith Intgfnatl§nai ggnfefgfigg gfi @8il FUslgfi (i€€f=7) wis" fgggfifty Mi ffi VSficSuVefj 

Saaala, and the proceeding! fi@m this mggting wiii §S6n feg avaiiafeie @@§f=7 g/8 eMs@§; §§i= 

B ehipeta Way, Sail Lake gity, Utah 841@8, Tgl: 88i=583=§a6$. 

Uniike JSnSs and his 1989 report gf ggid fiisigfi ngutfgfis; I find fig feason tS retract any 6f my" 
coid fijsion claims: The recombination of deutefium and oxygen gases does not explain my 
excess heat measurements; and atfnospriefje contaminations do not expiain ffiy 68ffeiati6n§ 
between the excess power measured and ihg Hgiium=4 pfgduegd in tiig gxpgfiffigrits. 

The cold &si8n edntf@vef §y Witt e^fitintie uiitii gfi gxpgfiffignt is §6 eigafty Igfifigd that it cart feg 
readily reproduced ifi any iabgfatgfy. K thg ffiggfitiffi^ this iack gf fepfgdyeifeiiirj sfiduid n@t 
make this Mi of science any iess fgai than ihg study gf garthquakg§: My fgsuit§ §18ng with tfie 
results Sf many 3th6f iafegfat@fi@s suggest that thgfg &fg Hiddgfi vSriafeigS withis tfeg palisdiiifn 
metal !that. are ;fiot yet Under epgrimgfitai egntroi: 
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As a final nQtg ; I agrgga* t8 igt J8fig§ and Hansen reply 8ack=i6=kagk 18 my feeent paper, ffcis 
was a pf§fessi§nai e§Urtesy that tfigy M net extend t@ me Ifi l§§5. f fils ie3 t6 my extended 

itfuggie with fgferge§ aaa gait§f§ ts have my rgpty pHiBii§hea. 

Singgfgly; 




Df : MelVin BL Miles 
NAWgWPNS Feii@w 



i«Dpii!. 

Mm Hfig Jag§hs 5 G&W IffiteMn=gffigf 

Br. lupKF:'iM§y6,Mt8f=fe=€hi6^ ffifinitg EneFgy Magazine 
Professor Martin Fieiscfimann 
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COMMiNTi 



Reply to Examination of glaims of Miies St at: 
in P6M^FleiscHffiann=T^pe @6ia Fusion 
Experiments'^ 



in H: Miles* 



&temjsify jind Matemis Branch; Research aMjTeckndidgy 
Division} Naval Air Warfare Center Weapdns Division; 
ShinQ Lake, California 93555-800! 

mffiWdl June 14; 19%; in Final Form} February J ; 1998 
Introduction 

This paper is a response to S: E: Jones and L: 6: Hansen; 1 
who efiticaily examined our claims of excess Heat and fieUum4 
poaiietion during eiecifoiysi§ of Oie Pcl/BjQ 4= LI8B system: 2 " 5 
Many of the allegations regarding olir work Have teen discussed 
ifffKVie^^ Have also criticaiiy exainined 

the basic principles and problems in measurements of excess 
power ciufing P0VB2O 4 LiQ§ eiectroiy§is in isoperiboiic 
calorimeters: 7 The claim By §: E: Jones and co-workers 8 thai 
faradaie efficiencies less than i66% can account for reports of 
excess heat in cold fiision cells is not valid at the high elifreni 
densities (j ^ iOO mA/cfn 2 ) required for these expenmefiis: 

Excess Heat Production 

The calofi metric results reported By diif laboratory Have been 
"used to suppoft botH sides of the scientific controversy regarding 
anomalous effects in deiitefateci metais: §iir first set of 
experiments conducted over a 5=montH period (Apfil- Septem- 
ber 1989) produced no^ significant evidence for any excess 
enthalpy production: 5 The mean value for the ratio of Heat out 
to joule heat in was X = 1:66 £ 6:64 in our most accurate 
eaiorimetfic study-.' These early experiments at Gttina Lake 
were listed in the Energy Research Advisory Board report to 
the U:S: Department of Energy; as one of the groups hot 
oi^fvirig excess Heai: i5 It is difficult to explain wHJf oiif eariy 
eaiorimetfic studies reporting no excess heat**° are acceptable 
to efities of this fieid when iatef studies; that are actually more 
aecufaie; are judged to be injifror: 

Research groups from MIT; gaiTecH; ffid.HSrWeii laB6ra= 
tones also reported no evidence for excess heat; 7 *' 10 thus greatly 
impacting the general scientific opinion regarding this field in 
1989: All three groups discontinued their experiments after only 
a few months of investigation: We continued to investigate 
other paUadium samples and eventually observed significant 
evidence for excess enthalpy from the use of Johnson— MattHey 
palladium rods;* In fetrospeci; it would be impossible for any^ 
research group to adequately investigate the multitude of 
Variables involved with Uii§ field in oniy a few months: Tfiese 
Variables range from the paiiadium metallurgy to the §28 purity; 
&e type of electrolyte and concentration; the eiectiochemicai 
cell; the electrode arrangement; the type of caiofimeter; proper 
scaling of the experiments; the handling of materials; the current 

_ * ^rresp^ding authraf: phone 7^939- i 652 j Fax 7^939-1^17; e-maii 

§i6§9^7(96)6i75i=§ GGG: $15:66 
PubHshed 8"" 



defiSities iised; the duration of the expenfSenll* trie loading of 
deuterium into the paiacHiim; the use of additives; Snd 18 6fi; 
. AS should fee expegea^ m^^^^S^mSA «Stfe 
time: An eariy version had glass tubes containing trie {fief- 
mistorS tlSt gfoffiidgd co^deHfeiyafeSvg tile tSgs 8f tfie celll: 2 
Ajtfioiigh tfie effect of these tiierMstOT tufeeS w'Ss not apparent 
when the room temperature was stable; cooler weather later 
produced greater fluctuations in room temperature and unstable 
iiiefmistof featiiiigs: fffis was espeaaiiy apparent in a water 
cSnfioi Sag}/ ^giire 6j^f^^^^^m^&^Bm} 

tfie tHermistSf tuBes were made flusli with 1 tfie cefl tSp; resulting 
in much more uniform measurements: Although Jones ana 
Hansen* f88U§€-.:. : vffisjfjefSfiie ahenfiSfi fin figHF? '* Sf fti . 
tfiejf ignSfea oiif expianaiioii and correction for thj's effect (lei 
pp 245=246 6f fef 2j: A . dramatic : i^rBvemgiit In tf?£ 



PP. 

cal 
H5GS 



calonmetnc 




(see TaBle 2 of fef 2). Manjf 
tiiorougiiiy discussed in a previous debate witfi S: E. Jones. '''' 
Tfie accuracy of oiif caionfnetfy' is iilustfate^ in Figiife j 
wfiicfi features one of fnafly experiments tfiat never ciispiayea 
any evidence fef excess power. Trie ratio; X; Sf 8iin?ut power 
id input power remains close to iini'ty: Ml melstifenierits c Sf 
excess power were wiikiii ©±46 ffiW fef ifie gfitife eipefiment. 
A,aass <iffiS igj y - ^ gf Sijf gjpgfjffigj}{§ fil^gf giSpiSy'ed Sf?y' 



eviaeiice for excess p8wef aiia sefv'ea 3§ controls fSf oiif 
caiSfiffietfy": In Juiie 6f l§§5; Roger M: Haft; an exgefl iff tfie 
de§ip,. 68nStnicu : 8n ; and te§tifi| 8f cSiSfiffietefs"; exSfBifild Su'f 
caidnmefiic design and agreed witfi oiif stated efnSf range of 
±20 mW or ±\ '% 6f the input power; wfiicfievef is lafgef. 

A major cfiticliffi presented JSfiSs 2nd HffiffMi of Sii'f 
caiofifnetfy' is tfie vafiaUon of Uie caiofifnetfic ceil constants 
over vanousjxpefiments: For example; fa ranges ffSm §:13§ 




pointed out trial this criticism By Jones and fiansefi il n8t valia 
since all ceil components are repositioned in eacfi expefiment: 
fiie feiati ve positions' of tfie anode and EatfiSde electfodei and 
8f tfie m Ifiefniist8f§ Vary S8me»fiSt witfi eacfi B8» SSii 
assefnbiy; thus; tfie sfigfit variation in {fie caionmetfic ceil 
EShsianis iii Affiifefit experiments is expected: Tfie ffiany' 
experiments that produced no excess efitfiaipy; siicfi 3§ sfiSwU 
in Figure i; indicate trial {fie caJorifnetfic ceil constants d8 not 
cKange diifing an expefimefit: 

Many experiments Have proved that tfie fecomfiinatiofi 8f Si 
and §s eiecfiBiysjs gases does not SSciif to any significant level 




Kow'eyef; prefer to ignore tMs evidefice and continue tS claifn 

lka> iii 2 avaaSm 12»a4 ftff^Ht -2" "^'oinoJ fail f2T9d f> ' n 




densiues 8f 8fflV 1=2 inA/cfiP: Siicfi Sfiidies are ifreievant Snog 
excess Heat effects fef the sy'stem feqifife £ tfifesfibid' 

current density of aboiit i69 ffiA/cif? 8f fiigfief: ffiis .feqiiife- 
fnSrit of fiigfi current denisiiies was reported by M: FleiscKman 



, .^i??|.,Affiefican gfieifiicai §8£ietjf 
[81^4^14/1998 
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Figure i: Ratio; X; of tfie cai on metric output power anB trie eiecrfocriemicai input power fer a paiia&tirn sfceet c£tiiS&: Kg significant excess 
power was observed: - 



II ai:*3 in 1990: Lowering the current clensiiy in ft'Ster 
gkeiroiysis experiments wiil always decrease tfie eiinient ef- 
figiehey diie to the slower gas evoiiition that aliows the pfSdtiel 
St one eieetfode io fnofe readily invade the vieiniiy and feaet at 
Ute opposing eieetfode: Furthermore; the etirreni fraction 
gonsiimed by the eieetfode feaetion of impurities Becomes larger 
at smaiief current densities.- Contrary to the comments by Jones 
Snd Hansen; 1 we always measured the current efficiency at the 
time of collection of an eieetfoiy§i§ gas sample for helium 
analysis: This was done voiiimetfieaiiy by measuring the fate 
of the Displacement of water by the electfoiysis gases: 4 For ail 
tfie funs that appeared in the original table reproduced and 
€ntieized in Jones and Hansen 1 as Figure 1; the voiiime of gases 
SVoiVed was as expected for no combination: 

Several other measurements and observations provided 
S^ondary checks for any n£6mbmation of §2 and 05 in oiif 
fcxpenmenis: The voiiime of D26 added to replenish the cell 
Was always recorded to provide another test for any significant 
^combination effects: Furthermore; the fate of the electrolysis 
gases passing through the oil Bubbler ooiilrj aiways be directly 
observed; If recombination of and ©i within the eiectfoiysis 
§ell occurs; this would slow of even stop the evoiutiofi of gases 
the buBBief: 



There is only one group of expefifiienis where recombination 
"was detected in oiif eiectfoiysis experiments oyer a 6-yeaf 
period; These studies all involved the codefws&SS method 
fepofted^By Szpak et al:" where paUadiiim metal is deposited 
from a D26 solution containing 6:05 M Pd^h and 6:3 M LAGl 
§hto ^copper cathode in the presence of evolving b^uteHiiin 
|as: This method r^ortedly p^diiced excess rathalpjf; tfitiiim; 
^^emanating radiation: 1 ^ 15 Tfie deposition fif jiSifofliiim ffrjfn 
82© soUitions offers the possibility of generating a^gh-purity 
fcalhode material that is simiilumeously loaded with fa^utefiuni: 
Ih oiif expefiments; however; this pMiadhim deposit was often 
dendritic m haiiife: Hence; the pafiadiiim became detached from 
the y^tiode; floated IfVsoliition; and adhered to r the ceii waii 
above the D2O ieveh This finely divided paiiadium acted as 
&h excellent catalyst fof recombination in the fas phase; hence; 
thSse composition experiments sometimes fesiiited in 16iid 
fexplo^ons: There was also evidence that the dendritic paDMiim 
deposits occasionally contacted the anode; thus allowing some 



8f the current to pa§s direct^ tjirougli the cell vv'itflSut $6&mB$ 
any electrolysis.- 

The reaeti6n 6T feeSinfenation 6f tfee §5 and §5 elecifSly'sil 
gases' 6r any' eeii SBoitifig eSiiid aiw'Sys fee reSdiiy' detected ifi 
oiif codepoation expefifiienis. 's F6f exaffipie; there Were always 
615vi6us changes in (fig fate of giis flow tfifoiigli tfie oil' feufefelef. 
TTie extent of tiiese effects was" determined fjy' SJeaswing {fee 
current efficiency {ft for tfee §5@ eiectf8iy§is. ffeis wa§ dSne 
fey voiumeffieafiy' measuring ifce rate of evSlu'iiSn 8f tfie B} * 
82 eiectroiy§is gases: THe resulting y can fee easiiy applieci' i8 
tiie caiofimetfic equations (6 S8rrect fef ariy apparent BiSBii 
entiiaipy grSdiiegd By fecSrfifeinatiSf] of Stfeef feSctlSfii 8f tfee 
electrolysis gases: 

A typical £8dep8siti88 experiment «ffeere significant recSm-- 
i3inati65 of dendritic sKortifig occiifl is siiowri LB Figure 2. Trie 
apparent excess power reacHing ieVSil tip to i§% coulci fee 
feafiiiy coffectEa lor recombination of StJief effects fey' tfee 
sifnuitaneoiis measurement of tfee rate 6i evtiiution of trie §£ + 
§2 eiectroiysis gases: TTiis was tiled 18 detefffiine tfie ciiffeiit 
efficiency (y); tiie corrected vaiiies for X w'efe fieri 6l8§e 18 
unity'; and tfee oVeraii ran : 6 of f56w'ef oiit/'powef iS w'il X S 
i :6o65 EE 6:622; i:e:; SS sigffificaat excess power was ofesefted 
after allying tfie cotTection-fof tfee current efficiency: TTie 
results in Figure 2 show that recombination can always fee 



acciiraie: 

Helium^ PfSauetifin in Electrolyte Gells. 

Peftiaps tfee most important point raised fey S: E- Jones and 
b: S: Hansen', was tfeit 8ur helitmi4 detectiofi iimit was first 
repoftea as ^ i6"a16ms.pf s33 ffiLof e^u^gasesi^ and tfeen 
iatef increased t6 i6 iS i, Hc at6fns/500 ffit.^. &g earlier Krnit 
Was feased 65 measiirerBentS at tiie Urn versity 6f Texas lafeori-. 
tofy' wiiere i6 mTofr of Sir iS §86 mis 8f niSBgen gas yieioed 
the oBsefvation of tieiiufn4 Si the detectiSn iimit of tiie ffials 
spec6Bmeier (see fable i 6f fef 3): We reported tfeat less 
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1 20 



1:16 



1:12 



3 1:66 

5 



1:04 



1:00 



0:96 



0:92 



ey/DiO + biei + Pdeii 

(4/29/92 : 5/4/92) 



So 




JXj 5 2 0:805 ± 0:021 ^-jr . 3 

. si^stoSH&eS^* 1 * 00 ? 



FigiireZ: PaMium=aeutenum c6acp3siti8n ex^jment wkere the current efficiency is significantly less than i6S%': NS sigSlficant excels pSwef 
is observed after correcting for tne experimental current efficiency (y): 

cfiliciifB 6f 8iif w8ffe: 8iif iifnim gxpiafiitiSHi fef {ftii 

eiiangc^ ; " were cofnpleteiy ignofeti: 

For caicuiaiioris of oiif Heiiiifn--4 production fates; it sfiouifj' 
Be nSied iliat ii feqiiifeS 4416 s 18 prSouce §66 mfc of eiectfoiyis 
|a§es Si §2§ inA (§68 mAf&f^ f8f oiif normal lafeSfafSfy' 
conations' (f = 2§f3 K ; P - &§ T6ffj: TTierefSfe- siffiple 
caicuiatiofis sliow tfiat oiif results fepfodiiced fey Jones §£$ 
Hansen' §§ fable 2 in Figure 1 y'ieici i6 i6 =i6" *UB s =i W =i : 
Later expefimSnis involving muck fnore accurate fieiiufn 
measurements of oiif eiectfSiy sis gases collected in metal flasfe 
y'ieiaea agpY8xifnSteiy i6» «He H W-»A* Therefore,' trie 
arnoiifit of excess found can account for nearly all' of trie 
excess power observed in our experiments : 

Another criticism" fey S: E; JSnes arid h: B; Hansen 1 li oiif 
ex6iu|i8n of nffi i2/i-7/58=fi in afcdltiUI 8f stSfcSticli 



r He eontent in the ehemistfy iat36fat6ry may Have Been 
considerably Higher ifian the normal 5:22 ppfn fey Volume 
assumed in oiif calculations: 4 Finaiiy; the assumption that the 
nitrogen gas did not contain any *He atofB§ may H6t have Been 
eoffeet; although it was always Below the deleedSn iifnii: 
Because we did not want to overestimate the amount of heiiiim4 
produced in our experiments; we originally Used the conservative 
estimate of 10 i5 4 He aioms/500 fnL as oiif detection limit: 

Solid evidence thai we should Have originally reported 
considerably Hi grief hehufn4 production fates was obtained in 
laier studies where the electrolysis gas samples were collected 
in metai flasks faifief than in Pyfex glass flasks and then 
analyzed by a commercial laboratory: 6 For five control experi- 
ments yielding no excess power; the mean background Keiiiifn 
concentration iu oiif system was 4:4 6:6 ppfe of 5:i 3E 6:7 x 
10^ r Fie atoms/500 mL: & THese values; tfiefefofe; aecuraie 
define a fmnifniim fieiium-4 detection Iifnii for oiif original 
studies: To clearly resolve this heiiufn4 detection iifnit issiie; 
exactly the same procedures and apparatus were used in these 
experiments Except fdr ifie replacement of the gla§§ flask§ with 
the metal flasks: This elifninated the diffusion of atmospheric 
helium into the sample flasks : These quantitative commercial 
measurements of background fieiium-4 concentrations in oiif 
ealofimetfic system dietaied an upward revision of oiif original 
helium reports: It wouid be absurd to continue to ciaiffi 16 i2 
4 He/500 mL (0:1 ppb) as our detection iifnii when our 
background helium concentration is accurately deteffflined to 
be considefabiy higher: 

In fetfospect; the higher heiium=4 detection iifnit fesoiyes ifie 
issue of atmospHefic heiiiim diffiision into our giass flasks and 
is consistent with the detection limits reported fey a commercial 
laboratory^ Fufthefmofe; this higher BSMfn4 detecUjon iirfiit 
yields fieiiufn production fates of i6 j i= 4 He s~ l W^'; which 
is tfiejoffeei magnitude^fof typical fiisidfi reactions that yieid 
heiiiim as a product: 5 ^ Trie consistent merging of these various 
results wouici Have been fiigfiiy improbable if our initial 



and not completely covering {feg eiectfodes in tfels ceil: Eijjfci 
days iaief ai the end 8f tfes experiment; {fee ©$@ iev'el ii SSli 6 
Was 5:i mL lower than in its coffipafiion ceil A? These cells 0 
initially c6ntained 18 g {\l mL) 8f 6:2 M Li68 * We 
later defnSnstfated that the iow §i§ level ofesefVed in ceil B 



ifipfoBaBie 

measurements Were diie to effofs of atmospheric contamination: 
Nevertheless; ifie revision in 6Uf heliUm4 detection iimit wa§ 



In e^ly reports; 17 we offfitt 
17/Sld--A and ceil i2/i7/^§ from statistical treatments of our 
heabfieiiufii results since the two cells were fun in series: In 
later repSfts;^ we inciiided cell ffillfifcA iS stSti*su : £ai 
arguments since this. ceil actually had afi acceptafele §j8 level: 
TBS questions femaihs: §8 y'Sii omit feotfe cetis fun in series if 
u^eexperiffieaisflawe^a If tfee answer isyes;tfeen 

y8u have the eafiief fesuifc" but if the answer is So; tfien $8S 
Bave the iater feSiits.^ Msaiinateiy; (fee sSffiplg Wlfflfck 
was inadvateniiy ieft Siit in oiif preliminary fgpSft of c^freiated 
eicess power and feeiium pfSdiicfiSri (See TaBie 2 8f fef 3 \: 

S: E: Jones and h: §: Hansen 5 contend that oiif c^sefvation 
6f heiiu5i4 in four Siit 8f ten ^3-fiiied giass flaslcs mtiSt fee 
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iiiiiii: iiiifj & fifth ilask cxpc-ncfiticii iiii oBviuuS air leak prBfiaBi^ 
indueecl By air freight Sliipineiii (See* Ta^le i of ref 3). Trie 
oniy valid controls were four Pyrex flasks fiiied with bo&off 
N2 at the Gfiina Lake ia66raiory Jwd then anaiyzeS at trig 
University of Texas 9 days later: The aiffusion rale of 3:2 x 
iG i5 4 He atoms/day measured for our fefiiied Pyrex flasks? 
and 9 days of storage yields a Heiitim4 concentfaiion of 2:9 x 
lG r3 4 H6 ai6ffis/5GO mL or 3 ppfe due io atmSsphefie diffu§i8n 
alone-. One Nrped Pyrex flask showed trie presence of *He 
ai die detection liffiit wfiiie no fielilim eolild he detected for the 
other three Pyrex flasks (see Table 1 of ref 3): Results fdFtriB§g 
four N2=fiii8a Pyrex flasks provide addiiionai evidence that oiir 
heiium=4 detection iimit was eonsiflerarjiy higher than i6 12 
ai6ms/500 mL (S:i ppb) that we ciaifned initially:* 17 

Experimental measufemenl§ of the diffusion of atniosprieric 
heiiurrijnio our Pyrex flasks is presenied in Figures 1 and 2 of 
ref 5: Quantitative measurement By tfie Rockweii iniefnauonai 
lab oratory clearly show LRal the amount of Heiium-4 iiiefc'a^v^ 
lineafiy ; with the flask stUfage iinie as predicted theofeiicaii^: 5 

Plots of oiir data presented by Jones arid Hansen 1 in iheir 
Figure 2 also show the fieUunv4 concentration veFsiis the Pyfex 
flask storage Jjme: Trie later graph 0 993) gives the eSfreet 
data points: Trie lines drawn in these figures were intended to 
simply illustrate that there is absoiiiteiy no correlation feeiween 
the heiium eoneentfabon reported and the flask storage time: 
Trie correlation coefficients are actually found to have negative 
values for either graph father than the expected positive vaitie§; 
Hence; bizarre statistics are erieoiintered for arguments that oiir 
heiium results are due to aimospHefic helium diffu§ing ini8 oiir 
Pyrex glass flasks-. Note that the effect of atmospheric heiium 
diffusing into our glass flasks should have been measurable even 
on an order of magnitude scale if oiir Heiium4 detection limit 
were actually 10 h ai6ms/500 mL as reported irjilialiy: For 
example; the exf&rimeniai diffusion rate of atmospheric heiiiim 
into oiir Pyrex glass flask yields 2 x i8 i5 al6ms/5§6 mL after 
1 day and 2 x iS i5 atomsVSGG mL after 16 daysV 

S. E: Jones and L: B: Hansen 1 report thai oiir designation of 
an experiment as a u e6nif6i ;i is done after the experiment is 
fun; not before: Neither Jones nor Hansen has been in oiir 
laboratory; hence; they have no basis fef such a statement: 
Permanent laboratory records always defined the amount of 
excess power prior to any heiiiim measurements: in general; 
excess power was consistently produced day after day in 
experiments that yielded excess hehiifn-4 production; while no 
excess power was ever detected in experiments that served as 
controls:* 6 In retrospect; heyiim4 is probably the oniy nuclear 
product that couid have remained so well hidden from view' 
over the past 8 years of cold fusion expen merits : 

There is compelling evidence that the anomalous excess heat 
measured at our iabortory is associated With heuum4 product 
tion: For example; 30 out of 33 heat and heiiiim sfiiciies yielded 
either excess heiiiim when excess power was measured or no. 
excess heiiiim when no excess power was present A 
statistical treatment shows tM| the probability is approximately 
one in a mlihori that our complete set of heat and heiiiim resuits 
isoiild be this weli correlated due to random expffimental errors 
in oiir caiorimetfy and heiiiim measurements:^^ It is even 
much more UnMeiy that random errors could consistently yield 
hebum=4 p^Ddiiction riles in the appfopfiafe range of i6^= 
10 12 atpmsYs per watt of excess power: 

Radiation Measurements 

Radiation monitoririg was imposed upon our iaboratofy due 
to safety concerns biit was never intended, to be a ffiajof fociis 



6f 8Hf prbgram: ThiS i§ 8fic SfeS w'ftcft tlic MEIM §: fe: 
J8nes et.ai: 1 ma? nave sSme v'tftiji?: f^ev'cftficics c §; anofnalonf 
fadiati6n wa§ detected fey &fSy film SpSS^*' 7 fey' {fee ifs c e 
of Several different §M detectofs, 5 ^^ and trie UiS Si M 
detectSrs. ig There was never any' anomalous ra&Stlon wfien 
the experiment were not funning: 

PSftSiiie equipfnefit fef mea^ifiSg rifjlSiiSfi m Sv^iafeie 
wlmffi the Mavy ?M tiiiiS; Siif iaT»rat6r^' m ; d fiSt Sccggt tfie Sffef 
6jf §: E: J T 8figs fef the ii§e 8f fiiS pSHSfelS X-fl^ IBSEtfSfSetef: 
gontfol studies sflSwed that efiefglel \Bsi tfJSn 50 feV GBSM 
not escape from our cell and water batfi; The revision of our 
expenments to optimize the X- and y-radiation spectrometry 
would nave critically compromised our calonmetiy: Appropri- 
ate experiments were cSnSucted at ffltiBSSHity iafeSfatSfy ttiat 
yiSMeti gVidSSSS f3F SmiiiiSn of iSUr'--ifi{grisi{y' fcrlyl mS£ 
cathoae polarization of the Pd/D system. 15 These expenments 
required specially designed' cell's wHere trie paliS^um el'ectrSde 
i'§ clSse 18 trig dctectSf Wifi&w:' 5 ' 

iviiseellaneoiis Issues 

§.- E: i6nes and" L. §: Hansen 1 ' suggest a pSsiible energy 
§{8fa§e in ifiS cell' «/Here^tiiere iS a HSgSiivl exce§I rielt SSfl'y' 
in ffie exPefimgnt Wi miW& oftlervea" SfJ^' M8&gt 
in ceils trial Produced' exceSs Seat There is nS feai scSge f8f 
energy stSfage ifi Siif ceiis=quite fJie feveSe Sctiiliiy'; Sfice if 
aeiiieniiffi were {8 leak out of tile paliadiuffi; trig cell would 
cool 38wn: 

§: E: J8ne§ and h: 8: Hafisgfi i contefici tfeit B$ SSd §J fjiiilg 
Bpidiy tKfougii Tefloni tiiiis; recofBriinaiion eolild occur 8fi Siif 
anod8 aHd catjiSde lead wires despite Siif use Sf thoclc iieit 
skfinkafeie Tefl8n fiibing t8 protect tfegse wifS§: This gflfect 
wSUld ceflainiy Be Very sfriali and wo'iiid diminisii as feactibn 
pfoducL; SjO; accumulated ai trig surface: Furtiiefmofe; ceil' 
cabbrauons pefformed iindef simiiaf expefimentli conditiofis 
w8uid zero out any sucri effecti: Finaliy'; voiiifnetfic measure- 
ments of tfie eVSlved gases show that n6 recornrjination occurs: 
S: E: Jones and h: Q. Hansen' aoempt {8 explain Siif lack of 
Heiiufn4 in H#£8ri£ro1 experiments by' suggesting that we were 
Siffipiy geHiSg better St Iceepifig oiit "He: Triey' SvefiSSt tfig 
fact tiiat oiir Very first §S@ sample (i&n/f&A)' produced S8 
significant excess power and n8 deiectable heiiiifn. 3 '^ La{£f 
expenments iising inetii flasks teed trial Siif tichniqiies 
yielded very consistent fesiiiti in keeping StmSsprienc heliiffn 
oiit of Siif systefSA"^ 

Sevefai adriitioriai statement^ fey S. E: Jofies ii al'. 8 ° Seed 18 
becofreaed. f^e lie^fiaifiii golenriai; ^; il ffeg cell v'oltigg 
at wHicii trig gfitfopic cooling balances the poiafization ficatifig: 
Its numeficai value is ft ^ =M/£F. g8t M/F as' ifi eq 1 3 of 
fef 8; witri z indigatifig the giifnber of ErMfges fBfilfefred jfi 
one rection step: The correct equation makes ££ mvanant with 
trie expression of the ceii feactiSn and toe Erection of tfie ceii 
current: At trie tiigii arffent densities' iised in cold fusiSn 
expenments; tfie ceil voitage is aiways cBSsio^iV l|j|gf trMfi 
Ei\ iience; concerns By' S. E: J6nes et regarmng celll 
operating close to ft do rioi apply. 

More serious errors' by S: E: Jones et ah* are found if! their 
peseniaiidS 8f iiie eiectiScriemicai aspects of trie cefl Spefitidn: 
Ifi pafticiiiar/ they stated mat the" exchange ctrfient density 
depends on the electrode surface area: The exchange current 
density aiways" has o^efisifiSs of A7m J or simiiaf Baits';' nefice,- 
ii cannot depend 6n the eiectfode surface arei- FortriefmSre; 
/there is no sucii tfiing as an excBafige ofirentdensity for ineir 
'fgaction 4 iS ref 8: thi's ceii reactioS consists' of the oxidation 
: of hydrogen at trie anode aid tfie reduction of Sxygefi at trie 



Best Available Copy 

cathode: fienee ; there arc tW6 distinctly different exchange 
current densities associaiea witB liie eeli reaction. 

Goiiciiisions . 

_ Documentation is presented dial shows major allegations By 
S: E: JonSs and L D: Hansen concerning 6Ur expefifnefits Save 
already been explained in olir previous publications as Weil as 
in a 1992 published discussion: TBS .simultaneous measiife : 
merits of power and the fate of gvoiution of the electrolysis 
gases in oiif experiments prove that faradaic efficiencies less 
than 100% cannot account for oiif reports of excess heat Excess 
enthalpy for the PoVD^Q system genefafiy involves high current 
densities that exceed i00 mA/cm 5 ; therefore; the report By S: 
E: Jones et al: of low faradaic efficiencies using current densities 
of only 1=2 mA/cm 2 is not applicable to oiif cold fusion 
experiments: Based oh experiments at oiif laboratory; there i§ 
eompellihg evidence il at the anomalous excess heat is aSsSSaied 
with hehum=4 procHietidh: For example; 30 out of 33 feeit and 
heUum studies yielded either excess neiiurn when excess power 
was measured of no excess helium when no excess power was 
present: The probabiiiiy of obtaimhg this result by random 
errors in oiif heat and heUiim measiireniehl§ is aBouVone in a 
million: Permanent laboratory records always defined the 
presence of absence of excess power prior to any heiiiim 
measurement: The measurement of helium in the eiecifoiysis 
gas samples at three different laboratories places oiif fate of 
hehum^produetidh at l6 ii= =iQ i5 atoms/s per watt of excess 
power-. This is the correct ffiajpufiide for typical oeutefon fiision 
reactions that produce Heiiiim-4 as a prodlict: 
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R^piy to u An Assessment of Claims of Excess 
Wm in Gold Fusion €ai6rlme*ry" 

MslVin H: Miles 

Gmisirx Qn'd Mffiriffi Bfan£H>, Research Sn'd Tiekn6t6gv 

fUmim mm Air Wafafi €meh wiapdns dimisfk 
€kim Late. §aiifdrnia 93-3M4ddi 

Ri&hm February 3; 1998 

I-. My journal publications criticized By Jones and Hansen 
f§port only experimental resiiiisi hence; theoretical arguments 
aft not germane to this debate.- In science; theory guides But 
§xj£nments decide: Nevertheless; several theories exist for coid 
fU§iSn that fit nicely with my expen menial results. 1 -" 2 I cannot 
fifid any ex pen mental errors that explain oiif radiation and 
5 : measurUnents: 

2: iiie f ate of stirring wa:> eafefiiiiy considered as a possiBie 
€rf©f source in our ealorimetrie experiments: We found that 
Stirring was not a significant error source at currents greater 
ftaa l9S mA (see Figures 3 and i in J. Pkys: €h£m: 1994: 95: 
1 §48= 1952): Oiir caiorifnetric experiments generally used 
currents of 466=666 mA: We aiways employed iong ; Harrow 
Hiofimeiric ceils that provide rapid radial and axiai rnixing of 
the* Sleetroiyte By the electrolysis gas BuBBies: In oiir eaiori- 



fnetfic £eli &§igns ; trig tefnperatiifls m« ffieS3«HEd iff Iff 
integrating iiquici 8f sSlicl phase SiiffSHftiifig trie eie6tfo^(5erntcai 
ceii: The neUf expSfirnents fgpgftSd fej? §tei{8fi.< Hansen; 
Thome; and iones j are not agpiicafcie to 8ur f€Itiits c s c iHce {ftetf 
eeii temperatures are measured oKecti? ifi trie eieSffStytS; 
Stirring Will fee inadequate if sfcoft: fat caionmetric cells are 
tiSea 1 as §ii6wn in ttie Figure i schematic JSnel et aM f. <3: 
Wiii* rgpoTts (tiat tne ex^firfieBtai F«u'iti Sf j'Sfif I It at* 88 
faratiaic efficifncieS ieS§ tnan i§6% (flc8ffibi'fi5ti'8fi) »'lf? 
obtained at Sffiaii current denSitieS (8.4=4 ffiA/cffPj and' tftat 
tfte extrapolation 6f tKefe findings to tne much" lafger current 
densities genefal'iy employed in cold fosion studies fias led J8nes 
et Si.- i8 incSrrect cSRciu§iSr!§: TTierefSre: ffef§$ # & 
fee6mbinati6n rnu'st fcf niied out as an expiSSStiSn fSf exces c s 
heat.- 4 

Reftft'nces and bote's 




^ (3) Shelton: D: S;; Hansen' br D.v Thome; J: M:: Jones; S; E; 
THtfmocKim: Affi i997; 297; 7-15: 

Hi Wiii: F: 6: J: ii&fmsL Bffib l597; fflz \11-\U: 
SM [$i JSnes;,]: Er^lRISR; t: B:i iSfiel; S; i:; sfeitSfl; B: S;: ftSfHe^; j; 
M: i: Prt^: fe/ilm: 1995; 99; 6973-6979: 



§i689=5o47(§8)8i52^6 Tfiis iftleie not §Ubjegt.i6 U^Pyp^-. , 1§98 fejf iiie Affiefi'6Sn §ft!Si{cSi §8ciet^ 

Piiblisfied on WeB 04/14/1998 



Best Available Copy 



UMT1D iTATii PAtINt ANB TMBIMAM ©FFigl 



mmm rm mAm §f patent appiau 

AM§ INTERFERENCES 



mparts MftGMHL & IWAMI 



Appaii66§=66i§i3 
Appiig§ti§fi i6/#4#,.i41 

Tgghn©i§|y 6§n1§f §#66 



Mfm JQm liUNis ItIVIN B,A: MeOMTMY,. aM KIN 8.- 
IAMitt, Administrative Patent Judges-. 

Qpmm f@f th§ Idafd fey IAHITT, Administrative Patent Judge. 

Csngufring §pini§n fey m§€AEtM¥ ; Administrative Patent Judge. 

IArrITT; Administrative Patent Judge-. 



BM§l©N ON APPEAL* 



1 The tW§=m§nth time perisd f6f filiflg an appai §f §§ffiffi§fi§ifig a eiVii 

aeti@fl, a§ ?a§it§d in 17 § i,164, §f fer fiiteg a fgpg§t m fghgafifigj 

as re§it§d in 17 €:F:& § 4iJl $ begins t8 fUfi ff6ffi tfi§ "MAIL MH" 
(paper delivery m©di) ©f th§ ^©TIFlOATON MTE" (81@etr@nig delivery 
made) shdWfi 8n thi PT®L=§6A §§Vgf i@8§f afta§h§d t§ this dggisldfi: 
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App§ailQQ§=69i§iI 
Apptato i0/i4f ; i4§ 

If AtIMiNt Of the gA§I 

Mit§h§ii I: gwaftz (Appgliafit) §€§k§ mif f€Vi6W under §1 J3M:§ : 
§ 134 6f the Examiner's dgeisign fgjgetifig §iaim§ 6-1 €i§iffi§ 14 mi 

1440 have feggn withdrawn fey the iMfiffite §§ feeing dirggted t© § n§n= 

eleetid invgnti©n 5 and afg fi@t feefe ii§: Jg§ gggi§i©fi §H Fetiti@fi } mailed 

May II; 1©0#3 at 1 § : We have jufi§di§ti§n under II u.s.-CL § 6® : 
Wg AFFIRM: 

MiWINTON 

Appellant's iiaiffifd ifiVifite pgftains l§ the pf@duetl@fi ©f eigetfiehf 
fifQffl metals l©adgd with hydf©ggfi ©fetaifigd #§ffl hgaVy WStgf: §88 §p§c.- lj 
4; Giaiffl 6; fepf©dii§gd Bei©W 5 is fgpfgsgntativg @f thg sUfejget ffiattef ©fi 
appeaL 

Oiaim I: A pf@gg§§ f©r pf©duging giggtfigity mm a metal 
isadgd with hydfgggfi gsmpfising the step @fi 

using an giggtf@iytl§ mMm g@n§i§ting ©fpure heavy 

watif withSUt additignai §ait§ fef minimizing unwanted 
f gagtions in a rga@ti©n §§ntaifigf \ 

pf©viding an gigitfig p©Wgf syslgffi With tW© glggtf©de§ 
t© i8ad ©ne §ieetf©dg With §aid hydf©ggn t§ activate feggt 

pf©dti§tien fey a#higvifi| an ©pen eifguit veitagg §fat iea§t 1.4 
veits fegtwggn said gigetf©dg§;- 



^Appgiiant fgfers to a pgtitisn dg§i§i§n dated February i; §06§, iff WrM thg 
ixamingf wa§ difggtgd t© withdraw thg finality ©fa preview aetien mi 

whieh stated that eiaiffis" \4 and 14=19 Wgfg t§ kg gxamifigd as Being 

difggtgd t© thg §affig ©f similar' invgntisn: Appeal Brief filed tee \§ ; MM 

(hgrginaftef "App : IrV 5 ) at 1} |gg S&S Reply If: 4: Thg M§y 1§. 

pititi©n dg§isi©n stipgfsgdgd that gafiigf dg§is1©n ; and g©fieiudgd §fi page i 

that thg ixamingr pf@pgfiy withdfgw gltiffli i=i and 1446: 

2 
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Appeal iO0§=OOi §13 
Apptata i§/64H ; i43 

gngi§§ing §aid fgaeta ggfliaifigf with a ga§=ga{§hmg 

h©§d and Viftai wali t§ gfgatg tW6 v@ium§§ f©f pHysleaiiy 
separating hydf ©ggn gas ftem ffi§i8§Uiaf eWggfij 

adding a thifmai feafrlgf siiirdunding the fgaetiefi 
Container t© fStalii hiat suffieignf t© g©ntiniig thg aetivataj 

fgg@Vgfing gngfgy i@§t te §§id gas gefigfalidfi during 
loading fey generating glggtf igity a&gf difgeting said ggfigfStgd 
gases to a ftigl ggH" 

pf@du§in§ eieetfigity &@ffl thg heat generated fey §aid 

agtlvati@n fey a thgfm§giggfrie g©nvgftgf 

Th§ iVidifigg in §Upp@ft §f Unpatentability fgiigd up6n fey thg 
Examiner may fee* ffeund on pagg§ 3 thf©tigh § §f thg Answgf: 

Thg feiiewing I&ainingf 5 § fgjggti§fi§ afg fegfdfg u§ fer rgviewi 

1 : €iaims #=il are fgjggted tiiidgf 11 U.§.€: § iOl feg§§S§8 trig 
claimed invention is imperative and thgrifefg ia§jf§ titilify'' 

2-. @Mms 1= i 3 are fejggtgd iffidgf 11 U.S.-6: § 1 \% first fffiapffe, 

fbr felling t§ §©mpiy with thg enablement fepifefnent 3 * 

3: Claims 6=13 afg fgjggtgd iffidgf 11 U.l.g: § 1 llj §8e@nd 

paragraphs as teeing Indefinite fef failing t§ paftiguiaf iy pgint mi mi 

distingtiy glalffi the sufejggt ffiattgf whieh Appellant fggafds a§ the invgnti@nj 
and 



3 The Examiner ais© ©fejggtid t© the §pegifigati@n iffidgf II f 1 i§, 

first paragraph, fee§au§§ &e eiainied method i§ inepgfafeie: As§.- £=!§.• T© 
the extent that this ©fejeetlen relates t© the fejeeti©n§ ©feiafras #=i§, m 
deel§l§n with respeet t@ the fgjggti@n§ iifeewi§e i§ di§p@§itive a§ t© the 

G©ffesp©nding § 1 11 ©fejegti©n: Iggaiisg Wg addfgss thg ©pefaMity i§§H6 in 

©uf analysis ©fthg rejeetas, thg iMaminef may take apprepfiate a§ii@n with 
respeet ts the ©fejeetien g§ffiffign§ufatg with §uf de§i§i@n ©a thg fgje§ti©n§: 

3 
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Appeal 2OO§=0Ol8lI 
Application i 0/141; 141 

4: €laiffi§ I, § 5 i l 5 aM il afg fgjggtgd ufidgf §1 U:§:§; § 
as being unpateiitahig @V'gr §unn (U§ i ; 384 ; 4(S3; issuM Sep.- 1 i , \§4§% 

Fswiif (US 4 ; Ii 1 5 il© 5 mum JuL s, i§§0) ; mi Umim (US 4 J i74 ; §3§ ; 
issued to. 11, i§8i) : 

i§iul 

The primary di§puts in this §a§@ §§fi§gffi§ thg lM§ffiifi§F J § fifidifi§ to 

the claimed inVenti§n i§ in©pgrativg aM thgfgfgfg laeks Uti% : Thg 
dispositive issue presented is! 

Has Appellant §&§m that thi Mamifigf grrgd in Mim§ thai the 
utiiity af Appiiiafit's eiaiffigd inventa has fi§t fcggfi g§taMi§hgd mi ifi 

eSnciuding that thi §pg§ifigati§n laek§ all gfiaMifig di§ei8§urg? 4 

FMIM§§ Qf FAgf 

We adopt as §uf §wn thg Ixaffiifigr's fifldifi§§ of faet e@ntaiflgd ifi the 
Answer on page I tough thg §§§§fid fell paragraph @fi pagg i§? If si M\ 
paragraph oil page 1 1 thf©Ugh thi first Ml paragraph ©fi pagg i§, §gefi©fi i 
on pages 15>16, the fg§p©nse t© arguffignl §geti©n @fi pagg if through thg 
second fuh paragraph §n page 17 (gx"ggpt f@f thg first Sail paragraph @fi page 
M% and section d on pagg 30: 



4 Appellant has §h©§gn t© afgug thg §pgfahiii$ gf thg giaimgd §ufejggt matter 

in terms ©f Whether the eiaiffigd mgth©ds pf6dtigg gXegss Rgat In the 

deuterated rngtai (&g si App, If: il) and whete thg §y§tgffi will §@avifi§e 

edugatofs; scientists arid sludgnts ©f thg iffipgftafigg ©f hydrQggfi i@aded 
systems: We do n©t spegulatg as t© whgthgf thg eiaiffigd ffigth@d§ may 

possess utility ether thari that assgftgd hy Appgiiafit ifi thi§ appgai.- M Parti 

Fry§-, 94 USPQld 1671, 1071=76 (MM 10 i0) £pfg§gdgfitiai)\: 
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PB&t©ffLI§ §F LAW 

"Thg p§§ti©iis ©f Wfigthgr a spgifigatiQri pf©V'idg§ an gfiaMifig 
disgi©sufg mm § 1 ii 5 f 1; and wfigthgr an appiieali@n satisflgs the $111%' 
fgquififflgnt ©f § i§l afg §i8§gfy filmic In ri ma?iz; ill FJd §#1, 

(Fgd: ©ir, 1009): Th§ utiiif fgpifgmgnt @f § i0i fgpifgg that trig giaiffiga 

i 

iflV#nti§fl be ©pefabig t§ aehlivg a uSiftii fgsuit M. Wfigfg thg hWgfita i§ 
in@£grativ§ 5 the eiaiffis §i§§ faii t© §atisrV thg gfiSBigffigfil fgpirgffigfit $t 
§ U2; first pafapaphj bieausg a pfs§rl §f ©fdinafy skill in thg aft cafiflSt 
pragtige the InVenta, Id. Whgthgf thg iflVgflta satisflgs the Mtfli^ 
rgqulfemint i§ a pg§tl§n §ffe§t, and gnaMgrngfit i§ § pg§ti@R §fiSW mm 
©n underlying faituai mailings : M. 

igferg thg FT© §§n fgjggt a patgnt appii§ati§fi fer ia§k §f utility, it 
fnust havs msm t© d§ukt thg ©fcjggtivg truth ©f thg §tatgffigfit§ &miei m 

the written dgsgfiptl©fL In ?§Mram 9 11 FJ4 1110, ill! (Fgd: ©if. l§§§% 

"The FT© may establish a f@as§fi t© tafet an rnvgatiefi's a§§gf£ga utility 

When the written desgfiptiSn 'sugggst[s] 3fi infigfgfitiy tinMigVSMg 
undertaking ©f inV@ivl[§] impiausibif seigfitifle pTin^ipigsY" In r§ 

e§m$hu ill FJd iiil, ill? (Fgd: ©if.. \m) (§mm§m ?§Mm® $ ii 

FJd 1160, 1166 (Fgd: ©if, i§§i)) (aitgrati©ns in §figinal): ©figg thg FT© 
&ffli§hi§ gvidgfigg that §ng ©f Srdinafy skill in thg aft W@u1d f ga§@naM$'' 

de-ubt thg asserted utility ©f thg eiairagd invgnti§n 5 thg mmn §hii§ t© the 

appHgant to provide evidengg SUffidlflt t§ §§fiVifigi sugfi a skiligd individual 
©f the inventi@n 5 § assorted utility: Smrfa, %%% FJd at §64.- 
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ANALYSIS 
The Utility mi Emblement Rijmimns 

Thg giaims m appgai mgiudg indgpgfidefit eiaim I afid giaiffi§ 7=i§ ; 

Whieh dgpgfid thgfgfr§ffi : Aith§ugh Appelant §§§@t§ thai trig eialffi§ 38 net 
stand 6f fall t§|gto, Appgiiant's afguffigrit§ af§ alffi§§t gxeiu§ivgiy HfiS^ 
t§ his inventi§n ggfigfaiiy fatfi§f to §n>' pMgtiiSf giaini: &$, App.- 
In 11=14; 114: T§ the gxtgnt that Appgliafit ^a»g§§8§ trig dgpgfidgfit §iairE§ 
individually; AppgUaiit a§§frts that the additigfiai §tgp fg§itg§ ifi S dgpgfidgfit 
elaim is elgafly disela§§a in thg Spg§ifieati§n and gffefs the e8ngias@fy 
assgftigfl that the dgpendgnt gialm is gpgraMg.- fe ; &$, App: If.- l7=£§ 
(dis§Ussirig giaim 7): A§ sugh, W§ d§ n©t §§n§id@f Appellant tg Qffgf 
separate substantive arguments f§r the eialffis @fi appgal? and; a§§@F$fi§ty } 

we gensidef thg giairns t§ fee arped a§ a peup.- We §eieet ifidepeadefit 

claim 6 as thg fgpfgsgfitativg glaiffij afid dgpgfidgiit §iaiffi§ 7=11 Stand §F fali 
With giaim & 37 €:F:1. § 4i.-37(eKiXvii): 

Appellant's giaim % fggitgs "[a] preeess f§f pf@d«§i8| eleetfleity mm 

a metai ieadgd with hydrSggn , S .J> Thg EMffiifigf fgufid that Appgiiafit } § 
inVgnta is difggtid t§ thg pf§dugtl@n §f gxggss figal fe^' §§ld fUslgfi: Afl§: #, 

S, 10. Appgilaht dse§ n@t appgaf t§ dispute this fiadiag; feat father a§§gf{§ 

that he has shSWn that his invgnta pf6du§g§ gxegss hgat afid that fie fe§§ 

dgmon§tfatgd hew to fgpredueifefy mateg §§id rM§fL App.- if.- i§, il- ffea§, 
we find that Appgiiant's a§§gfti@h ©futility i§ that the giaMed ifivgfitigfi 
pfoduggs gigg&igity via g@id r\JSi@fi: Appgiiant al§§ a§§gft§ that thg fflvefite 

has useftiiness as a tgaghing t§©L App.- If.- iff Spgg.- & MgWgv'gf; thg 

investors u§g a§ as gdu§ati§h t§§l appgaf § t§ ifl¥§ive eitfigf eda§atmg 

studgnts and §gienti§ts a§ t§ thg impgftaneg Qf §6ld ftisi'gn @f aetlvitle§ n8f 

6 
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§6fflffiensUfati with thg §§§pg §f eiaim I §F §fit§ dgpgndgfit §i§iffi§ 7=13; 
such as deiiviring eieetfieity to a load f§f m§a§ur§meh1 of edbieafiofiai 
demSnstfato: §pgg: §: A§g@fdingiy 5 Wg d§ iiol cgfisidef the edueatiQnai 
aspeit of the inV§nti§ii t§ feg a sgpafatg assgftgd uliiity 6f ^ie ciaiffied 
InVgntiQii: 

Thg Ixaffiingr rgjggtgd th§ giaim§ iffidgr §§ Wl and i llj first 

paragraph, ba§gd §a thg immmftm that thg giaiffigd iflvgfita 1§ 

Ineperativg; laeks utility and, thu§ 5 is fi@t gnaMgd.- Afi§: 1=7; 1141: Thg 
Examiner explains h§W Appgllanl's ffigth@d is §imiiaf t§ pfidf tifi§H€§g§§fel 

§©id fesi§fi pf@@i§§@§, §u§h a§ that §f Figi§ghffiafiri mi Pm ; mi fiatgs that 
the §gientifi§ §@fflffiafiify ha§ €§fi§M@d feat thg gx~§g§§ hgat Idgfitifiga 
Ftohffiann and Pms wa§ dug t@ gxpgrirngfitai emh A&& 14 ; i§=i@ : The 

Ixamingr ais@ found that AppgHant d@g§ n§t iMm additi@ngi fgatiire§ @f 
gompongnts that W©iiid gause Appgilanf s ffigthgd t@ feg 6pgfaMg WRefg 

prsvisus attsffipts wgfg mix m An§: i i .• Thg iMaffiifigf fkrthgf fifid§ that 

Appellant's assertion that thi §pgeifiea1l6n gvidgfiggs gxeg§§ hgat is suspget 

because Appgiiant ha§ fi@t adgquatgiy a§g@ufitgd f@f p@§§ihig grr§f§.- Id. at 

20=21, 

The Examiner has pf §vided sgvgrai f gfefgfiegs dgffi§fistf atiiig that thg 
pUfpQrtedly p@sitivg rg§ttit§ ©f §©ld ftisidn gxpgfiffigfltS 3rg flol fgpf@diigifeig: 
SSS; Ans: 7=10 (disgussiiig sgvgrai §f thg eitgd fgferenegs): As §ueR 5 

m dttsFffilflg that thg Ixaffiingf ha§ g§tahii§hgd a f@a§@8aMe Basis M 

questioning the ffuth of Appgiiant ; s statgd utiihf , and; spgeifigaify'; M§ 
shown that one §f ordinary §M11 in thg aft WSuid fgas§nabiy dQufet thg utility 
Of Appiiiant 5 s inVgnti§n.- 
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Appellant af guis that thi Ixaminer rrli§ufidgf§tafid§ trig ifiventi8fij and 
that his invintlen i§ diffififit thafi pfi©f gffgfiffigfitS: &i§ ; &g ; , Mgpfy If: §§.- 
F©f example; Appeliant appiafs t§ afpi that "thi afe§gfi§g 8f { §M!i§83i 
Salts"* in thi iii§tf§iyti§ §©iuti§fi is a distifigtiishifig fgatufg: M. §1 41; 
Appiiiant additaaiiy assifts that the* invgfitiafi gefitains § ffi8fiit8rifi§ 
Step Using thi Spin gifguit v©itag§ 5 appafgfitfy t© ifldigatg Mi i§a$fi§ 8f 
hydr©gin 5 and that thi Stfppiiid gfiifgy ffl M§ ffigthad i§ §;§§§ v8it§: Rgpfy 

If, Ii $ 404i (eiting ipgg : i§ ; i§=ii)i *gg sfr§ &gpiy If.- 49 ("the ifiveiitisR 
inv©ivg[d] is dflvgfl fey hufidred t§ thausafids @fv@It§; afid thg 1.4 vaits i§ trig 

moflitefing V§ltag§: 55 ) It i§ qtiisti§fiaMg as t§ Whgthgf all 8f Appgiiaftf § 
af guments = paffciguiaf iy thi driving v@itagg afgiiffigfit = af g g8ffiirigfi§tif alg 
with the §§§p§ ©f eiaiffi 6\ N©nithiiiss ; figafdigSs a§ t§ h§W Appgiiafif's 

prseiss might differ fr§ffl past gff@ft§ ; wi agfgg that Appgiiafif's giaiffigd 

invention is directed t© g§ld ftisi§n and i§ f!8t §@ diffgfgfit &8ffi that afp8T 
feseafghif s 5 W©fk that thg f§a§@nafeig d§ufet disappgaf§ : 

Wg ditgfffiifig that Appgiiafit has sat shewfi gffaf in thg EMrfiifigr's 
finding that 6ng @f ©f dinary skiii wauid fsaseaafeiy dealt thg asserted atiii%' 
©f thi giaifnid inviiitiafis A§§©fdifigiy, thg mim §hii§ ta Appgiiafit ta 

submit evidinge suffigiint t© gSnvingg §fii ©f ©fdifiafy skill in thg aft af thg 

inventien's utility: mam*, %%% FJd at §14.. 

As an initial matter figaf ding Appglianfs fgfeuttai gvidgfigg; Wg paifit 
©ut that evmprd SS appeiiants afi fgpifid t§ substantially e©rnpiy with thg 
fiquifimiiit @f pf@vidifig an appifidk e©ntaifiifig afiy gvidgfigg fgligd 
Up@n and indicating Wftifi in thi fggQfd that gvidgfigg wis gfitgfgd tRg 

Examined 11 Q x f t % § 4iJ7 (§)(i) mi Appgiiafit has fiat ism 

§6: The Ixaminif statis that most §f Appgiiafit 5 s eitid fgfgrgfiggs afid 
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de§iafati@ns "ari n©t art ©ffggofd." 1 An§ : Hi sg§ alsd An§.- §3; %%\ mm£ 
Rgpiy If: i§4i (AppsUafit fgfgfring t© gvldgnge in thg §ppgMigs§ 8f 
"sgpistgfgd 55 appiai ©figfs f@r sgvgfai appiiga1i@n§}i M. §t i£6 ("the 

hundfeds @f p©und§ @f pggf=rgvigwgd pMigata§j Bggiafati©ii§j mi 
Ividenee in th§ Appgndi§ig§ ©fthg sgpgstgfgd Appgai ifiefg").- ©at §f 

an abUndangg ©f §auti©fi ; wg haVg g©iisidgfgd Appgiianfs suppeftifig 
d©§iiments appended t© the Appeal Iriif aHd thg Igpfy §fi§f f©f this 3pp§§ij 
although it is fl@t deaf whethgf any ©f thg§g d©euffigfits wa§ gnlgfgd ifit§ tfig 
fg§©fd pri§f t© thg appgai: Wg 5 h©Wgvgfj dggHfig t© &rthgf §g@uf tfig fge©f# 
in siafgh ©fgfitgfgd gvidgiigg t© suppSft Appgiiarit ? § p@§M@n§: 

Appgndsd t© Appgiiant's Rgpiy M%f i§ a deguffigfit gaptisfigd a§ th§ 

"Dggiafati©n ©f Pitgf HaggistginY 5 Rgpfy If: ? AppgfidiM ft: This d@eumen1 
g©nstitutgs afpfflgnt ©ftiy ; and fi©t gvidgfigg; fcggatisg it &m 8§l §ati§fy' thg 
formal requirements ©fan ©ath (ffiadg ©gf©fg a pgfs@ii within" thg Ufiitgd 
States authorized t© administer §ath§ ; 37 €.-F,ft, § \M) and als§ d@g§ fiSt 

satisfy the fgquifgffients ©fa dg§iafati@n in Heu @f ©ath (37 &F& § IM% 

in that it does ft8t stati that Dielafant has k§§8 Waffigd that WiliM M§§ 
statgfflgnts and thi liks are pUfii§haM§ fey flfig 6f iffipfi§@8ffig8t } §F fcolhj afid 
may jeopafdizg the validity ©fthg appii§ati@fl ©f any patgfit issuing thgrgoTi: 
Fufth§ffii©fg thg a dg§iafati©n 55 i§ pfiffiaf iiy difggtgd t§ gxpiaiiiifig wfy tag 
Wh© d©ubt thg @pgfabi% @f g©ld fM©n/gj5§g§§ Rgat afg ineSffggtj mi mm 

iittie ©f n© spggifig ©piaisa ©f fa§t§ difggtgd t© whgthgf Appgiiant ; § elamd 



5 The procedural isSUg §§fl§8fflifl| any dgfliai ©f gfitfy ©f d@§iiffig8ts ifif§ thg 
feCofd is n©t fegffofe U§ : 

6 The Image Fiie Wfappgfs f@f thg appii§ati©n fegf©fg U§ mi f©f its pafgfit 

applieatien (Appl: N©, 07/ii§,§7#) teggthgf g©fitaifi at iga§t I4i i!§ffi§ ; 
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InVintlan is ©pifafeii and fgpr©dugifeig : m§ Hgpiy If :; Appgndix'- M? fl[ 3-4 
(asserting that Sf= iWartz 5 s fg§uit§ "68 hi§ fhtt§§f gMp§rifflgfil§ I@§fe vefy 
|@8d w and "afg g§ffipgtitivg M tgfffi§ §f fgpf@da§ifeilif arid pSWgf gm With 
thi feist results @fetain§d fey ©thir p©upsy 5 and that "the teenn8i§gy 
diVglSpid fey IWartz i@@M§ t§ feg Vgf^ iffipOftafit:") Trig a§§grti8fi§ ffi 
AppindiM M d© n©t pgr suadg lis that th§§g iri thg aft iagkgd FgS§@fi§feie tofet 
as t§ the ©perafeiiity and fgpf§du§ifeiii$ §f §@ifMU§i@fi gMpgrlffients genefa%' 

©r Appellant's §iaiffi§d ifivsfito spggifigaify: similarly we mi that the 

other exhibits attaehid t§ thi fefiifs W@uld fl§t g§RVifige ©fig @f gfdifiary sMI 
in the art that Appellant's" invgnti©ii ha§ Utility 

Appgiiant argugs that thg iMffito ha§ ipsfgd Appeliaat J § §appiiga 

data, siVifai htindrids ©f p@unds ©f gxhifcits 5 arid dgeiaratiefis; arid ffiBfeft4§ 
that this "is §6nsistgnt with a ggfisfirag^ against Affigfiga mi the U§ 

tostitutien:" App s Ir, II: it d©g§ a§t appga? i§ u§ that thg mmmf ha§ 

ipSrid any ividgnii in the rSSdrd: fe Aii§: 13=14.- lathgf it seems that 

ffiueh @f thi pufpgftid §upp©fting gvidgfigg i§ fi§t in thg fgggfd asd that thg 

Examiner simply has n©t givin as ffiiieh weight l§ Appgilafif's fge§fd 
evidence as Appeiiant deems appfSpfiatg: FufthgfffiSfgj iff a§sg§§[fig 
Whether ©Hi @f ©rdiflafy sklH in thg aft W@uld fga§©riafeiy d@ufet thg Mity §# 
Appeiianfs giaimid inV§nti6n ; thg Maffiingf nggd fi§t 5 a§ Appeilarlt 
suggest^ ri§p©fid t© and fgfeiit gvgry §§§grtl@fi ffladg in every a@eurnefit 

fififinggd fey Appellant: €$ntm e.g.*, App.- If: %% fWhgfg i§ the 

Examiner's Risp6n§g t© any @f ail 6f thg tWglvg (il) vghimes 6f the §B\i 
Fusi©n Times? 55 ) 

We havg g©ri§idirgd Appgliafifs remaining arguments ©ffgfgd ifi thg 
Appeal Brief and the lepiy Brief; and find thgffi un^gf^asivg: 

16 
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WMie we appfgdatg Appgiiant's dgslfg id f©§tgf AmgfieS'*s energy 
lnd§p§nd§n§§; wg siffipty eannot find that §§ld fiisiSfi fe§e§fgh gerimWf mi 
thg dgVgi©pmgrit ©f Appgiianfs inV@fiti@n §p6§ifi§aiiy has pf8|fe§§ga t8 the 
p©int Where ©rl§ §f ©rdinafy MM W8iiM ne i©nggf continue to feas8rlSMy 

d©ufet thg utility arid ©pgrafeiiity §f Appgii§nt ; § elaiffied ifivgfita: w§ 

ditgfmine that the iMSffiifliF did fi§t gfr in findifig that tfi§ utility @f 
Appiiiant's ifiVSflti§rl ha§ n©t feggn g§taMi§hgd.- §g§ati§g an iflgpgfStiVg 
invention cann§t fee enafeifd,- thg ixamiiigr al§@ did n§t gff in e@neiiiding that 
Appellant's elaim§ fail t© satisfy thg gMMgffignt fgpifgffigfit: 

As ffigfiti§ngd afe§vg 5 wg §©fisidgf Appgiiafit t© RiVg §fpgd tfig gl§iffi§ 
6fi appgai as a gf©Up : H6Wgvgf ; SVgfl if Wg e©figiudgd that Appellant offered 
siparatg arguffignts f©f ga§h giaiffl, thg §ut§§ffig ©f thi§ ease WQtiid fiol 
ehangg fegeausg all ©fthg eiaiffis @fi appgai afg difggtgd t@ §@id fe§l§8 arid 
feggSUse we find that nQne 6f thg dgpgndgnt eiaiffis fefigr iimit the eiaiffied 
invention t@ Sne that is ©pgfafelg: 

F©f the feas@ns §it f©fth afe©vg 5 Wg affirm trig utility and gfiaMgffieRt 
rejections of eiaiffis #■!! iffidgf §§ 101 and i % first paragraph.- As Wg hfiV6 
affirmed the enablement fgjeeti©n ©fall ©fthg eiaiffis @n appgai f@f ia§k @f 
Utiii^ and 6perafeiiity ; Wg d@ R6t fga§h thg iMamifigf '§ additigfial Basg§ f@r 

e©n§iudini that thg giaimgd iflvtfite i§ a©t gaafeigd: iee Aa§: i§=i4 ? %14%: 
The Rejeetim under the kernel Paragraph $/$ Hi 

Thg Ixamingf ©ffgfs tw§ feasgs f©f fgjggting the giaim§ iindef § 1 \% 
§e§©nd paragraph: Wg §afin©t §U§talfi thg fgj§§ti©ri iifidgf githgf fea§l§.- 
Fifst 5 thg Ixaffiiner g©ri§iudgsl 

The Glalffis are vagug; indgfinitg ahd ine@ffipigtg f©f iaeking 
supp©ft f@f the eigfngnt§ in eiaim § di§eu§§gd ifi §geti©fi a) 

ii 
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ab§Vi [goniiffiing gnaMgffigfit].- TRu§ 5 tRg metes and fe§und§ of 
the claims eannot Be determined: 

Ans\ 11: The iMmifigf s fgfefgfigg t§ a iaek §f support §ug§g§t§ an 
ifiadequagy @f th§ §pggifigati§n 5 fi@t thg glaifns 5 afid tRti§ is difgelgd l§ § 
rejection undgr thg first pafapaph ©fill fate than thg §ee§fid paragraph: 

Further, th§ lM§rain§r d§g§ net adgpatgty itoify' whigh gigffigfil§ efgiaiffi 

I are vapi and indgflnitg: As su§R 5 Wg gannol sustain" thg Fejgeti@n und§r 
§ 1 \% seeSnd paragraph; on &is first Ba§i§: 

§gg§nd 5 thi Ixaffiinif; Siting thg Manual @fPatgfit Ixaffiifiifii 
Procedure (MFIP) § MlMl-, eoHeiiidgd that thg eiaiffis ©ffiit critical 

iigffigftf§, An§: ii: Thg iMafflifiir ffiaifitaifi§ that thg mfttei gigffigfite afg 

thQse additional §irugtufg§ noi f@iffid in thg geffifcifigd tgagRing§ of gufinj 
Fowigf, and Ighuitin (thg rgfgrgn§g§ gitgd f@f thg §fevi§U§fig§§ fgjggta) 
that are neggssafy t§ pr§dugg Mat gfigfg^ fey gold mm-. M. Tfii§ feasi§ 
impilgatgs thg "sufejggt mattgr whigR [Appgliant] fg§aM§ 3§ his inVerlti8n" 

rgquirgmgnt ©f § iil 3 sggarid paragraph: A§ thg gitgd p@fti§fi efthg WW 

indigates 5 thg missing gigfflgfit§ pgrtingnt t§ tM§ inquiry afg th§§§ dgsefifegd 
by AppgUant in thg ipgglfigata §f ifi @thgf stat§ffi6nt§ of Fgggfd a§ g§§gfi!i§i 
to the Invention: Thu§ ; the pf§pgf analysis" ifiV§lVg§ a g§fnpari§@n of the 

glaifflgd invgfitien t@ Appgiianf § dg§gfipti@fi of thg iavgntej a§t t§ thg 

prior aft: The iMamingf d©g§ fi§t idgfitif^' a missing gigffigfit dgsefifegd fe>' 
Appellant a§ gfitigai t§ thg ifiVgfito: Ag§§f$rlgfy, Wg eafinol sustain the 
fejggtlon lindgr thg §gg©nd pafapapR @f| iil§fl thi§ sgggfid BS§i§: 

In surnfflafy ; Wg eannol sustain thg fgjgetiQn of eiaiffis &3 ufidef the 
sggond paragraph ©f§ ill: M§WgVgf 5 our dggisigfi ifi tM§ fggaFa §R8uia R8t 
feg intefpfetgd as a dgtefminata that thg giaiffis afg dgfifflte 8F Sthefwise 
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Application i0/64i 5 l43 

satisfy the fsquififfigfit§ §f § i 1% §§§@fid paragraph: We rnefeiy delennine 

that ; m the mmm feefote u§ ; the Mmtim ha§ m §et foith an adequate 

basis f©r thi rejection: 

T^g Qbvimsmss MejeeHdn 

Independent glaim I figitgs "ti§ifig 3x1 eiegfroiytig §§ititiSfi ggfisMfig 
of pure hgavy water Without additiSfiai salts." The iMSffilfigp detefffiifigd 
that Appeiiafit intended t© usg the typigaiiy br §ad§f t§frn "e@ffipf islfig* fSthef 
than a §6nsi§tifig ©£ 55 Afi§: ii, The iMaifiifigf maintains" that oYdifiaf^ Water 
esntains a small am©unt of heavy Wale?; and fOund &at F8Wlef ; s Water fe§d§ 
8n Appellant's glggtr©iytig s©iuti@n vffidef the Ixafflifief's ffit8fp8&ti§ff: H 
The Ixamiiier ais@ maintains that the ipegifieati@n d@6s 861 define "pure 

heavy watery 5 arid thefgf©fg &g phf§§§ i§ bread enough t@ eng8ffipa§§ 

FoWief's water": M 

The Ixamingf flfids that hydf@ggn is afl isSt§pe distifigt ffgfn the 
deutef ©n is©t©pe that f©rffi§ hgaVy Water and apparently fea§@n§ thatj 
because the claim recites "hydf©ggfi; i5 Appeiiafit ffiiist have intended that the 

eiegtreiytig §@iuti@fi ineiude g©fnp©nent§ ©thef than pre heavy water.- §§e 
id The Ixamingf 5 § reasoning d@§§ fl§t persuade us that Appeiiant ? § 
intended meaning i§ §6 giea? a§ t@ justify rewriting the eiaiffi = mm 
"consisting @f 1§ "g@mpfi§ing: 55 Further; even if there is m explicit 

definite ©f"pufg heavy WatgF in the ipgeifigatiefij We gafinol ggflgitidg 

that ene ©f skill in the art reading the eiaiffi in light §f the speeifigafe 

Wouid Understand that phfa§g t§ en§@mpa§§ ©fdifiafy water Thii§ ; We 
determine that Ixamifigf's ifitgrpit§ti§fi ©f giaim # i§ «fif§fi§@fiSfefy bfSad: 
As the obviousness feje§ti©n is based §fi thi§ interpretation afid the 

13 
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§Qrresp§nding finding; Wi §§iffi§t sUitaln fee feje§tl6n 6f independent claim 
6 and of its dependent claims' 8 ; 9 ; 1 i, and 13: 

Appiiiant ha§ ri§t sh§Wn feat fee Ixaffiiiief err i& iff fffidifi§ feat fee 
utility 6f fee eialmed lnVentl§n has ii6t feeifi 6staMi§riea and m §8neMiig 

feat fee Ipeeltatlan iaek§ an enabling ai§gi6§ufe: The fejegtlgfi§ §f eislffi§ 

6=1S Under §§ 101 and 1 \% first paragraph; fgf ia§k @f Utility §nd \m 8f 
enablement are affirmed: 

©n fee rs§gfd bef§re us, wi g§im§t §u§taifi fee §feef fejeeti§fi§, mi 

thereto fei fejeeti§n§ §f eiaim§ 1=11 Under § 1 \% f §gg@&d paragraph? §rid Sf 
claims Ms M 1? and 13 lindef § 163 are fevef§gd: 

The de§i§i©n ef fee Ixammer t§ fejeet eiato i§ affifmed: 

M§ time pgr i§d f6r taking any §tife§§p§n1 a§tl§n in e8nfieeti6n wife 

this appeal may fee extended under 37 § UJ#(s)j m 11 §:$.% 
§ l:il6(a)(i)(iv): 

AEEIIMbB. 

ma 
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MiOAITHY; Administrative Pai€niJu£§§ ; mmWrring: 

i jein Mfy In my g§iigagug§ ; fifiiifip } 8§ngiu§ioiis mi imsim: i 

Wfiti sipafatiiy §nly t§ g§mmgM §n ggftain statgffients in foe Appeiiafif § 

briefs whieh might b§ ifttgfpf gtgd a§ pef§Qrisi attagfc§ §« thg u.s.- Patefit aaa 

Tfadimafk OT§§ and thg ©ffigg 5 § gffipi§ygg§: The Mawing e^affiples ffia^ 

be giganid &m thg Appsai Irigfafid the Igpiy Mmfi 

Where i§ thg Mamifigr's RgipQrlsg 18 Appiiganfs 

gitatien §f g§Hfifma|§ri§ §f Br.- Miig§ fiugigar 

(heiium=4) findings? This i§ imp§Mant bgeaiisg 8r.- 

Miig§ was" givgfi a Ui patgnt} pf§vifig thg 
appiigati§n sf Inhibit aad appiieafil= 

harassment are siiggtivg: H©W d@g§ thg Mamifigf 

and ©ffigg dggidg whigh us Qiimm te mm mi 
imy thgif givii rights? Thg Appligaal f§pgsi§ 

[an] answgf ; mi WW §§risidgf dgp@§iti@fl§ if fl6 
aii§Wgr i§ f@rthg§miiig: 

(App, If: 30): 

Thus ; thgfg is gfgwing gvidgngg that &§ ©Meg's 
opinien that edd ftisi§n "dggs n@t g&st" is 
ineerrggt; but is §fily ffiadg t@ g@fif@frrl With 
Exhibit ffiadi t§ kggp baek thg Unitgd §tatg§ 
mm gngfgy Mdgpgfidgfigg; arid t§ Usurp auth§f% 
rr§ffi thi Unitgd Itatis 0§nstitUti@iij @@figfg§si§riai 

direetivg; and t§ impair Appiiganf § givii fights.- 

Thi AppHgant formally and gMpiigitfy fgpgslgd 
that thi Ixamingf sn8uid gxpiaiii §®TH IxHifeit 
"g" and Why thi ©fflgg ha§ §ysfefn§ti@aiiy 
undifffiingd U§ sg§M$ and thg U§ @8ii§titu1i6ii 
ff@m thi tag §f Inhibit "g" thf@ugh thg §1 i 
AtrQgitiis t6 taday: 

(App; If: 4i): 



is 
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If thg Mamingf wisfe§§ t§ g8ntinug tQ p@tg altered 
data [AfeagH] 5 thin lii light §f ju§t=di§g@Vgfgd 
Exhibit tfigfg i§ a g@n§pifagy fey trig ®rf §6; and 
there §§fitintiis §gfi§u§ vi§lati§n §f [i§] U§0 1 @© 1 
because the ©ffigg d§g§ 8neg again make 
knowingly di§inggSu8us fai§§ statgmgiits kfldWfi id 
fee falsi apmn-. « . ThS ©ffigg gSffinmfiigata i§ 
thus ifi gfr©F : : : and i§ uslfig fn§ii Mud: 

(App-. If: 43=44): 

Thi Ixamingr ; § statgffigfit is di§inggriuQus anei at 
Vafiangg with BTM 5 trig U§M ; Japan; and gfiSuP 

ifidividuai§ that thg Patgnt ©flgg staid §ag§tiefi 

the i8yai^ §f [thi Bxamingf 5 s] @f§up Art [Ufiit]: 

: s : Is this just feiatafit; un§upp§rtgd 5 di§§fiffiifi§ti§fi 

against thg Appgttant; whilg Arngriea !§ at war 

§vgf gngf gy (thg vgfy pf§dygt pfdduggd fey thg 

present inVifiti§ri)[.?] 

(Ripiy If: M): 

The Appgliant sufemits n@ pgr suasivg gvidgneg t§ support tfig§§ 
statements: 

Thg Appgliant appgafs t© feg an gdugatgd pf§fg§§iSnaij e^pefienged in 

thg patgnt prQsggutiafi pr©§g§§ and dggpiy ggffimi^gd t8 tM§ flgld 8f study.- 

ShSUid thg Appgilant gh§8§g t§ pUfsUg thg pfg§gnt §ppiig§ti8fi forfe} I 
suggest that thi Appgliant might pfg§gnt thg lggai arid tgghnieal §Fguffien1§ t§ 
better effggt wefg the Appgilant t§ ©ffill §tatgffigfit§ §Ugfi S§ tfeg§g: 



Mitgheii Iwartz, IgB, ll, MB 

U pgmfefakg lead 
Wgstsfi; MA 01493 
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jfetprsasi f&smi si % Puffed 0Mi& 




Miteheli R: SWiffe; PifitidiiSf 



_ Mighojas P: Q@ikif 
Sornmissienef for PateniS; 

Respondent 

©n Petition Ftff A Writ €§fM8f afi 
T6 UniiM States ^ourt ®f" Appials 
F6f Th§ F §a§ril giretiit 

m=im 

(Serial N&l 08=406;45^ 

IN BI MWMILL R: §WAIT1 

Appeal from th§ ISard §f Patent Appeals 
and Interferences 

(No: 9§4i§§) 

PlXlTI0J^Il s S,lIOyJiT 



A WRIT Of GlftTIdMRl 



Mitgheil % §Wartz ; 

M©; EE 
P:©: B8* §1135 

Wgilg§igy Hiii§; MA 

mmmm 

SiptemBer 1; 20G3 




Vs 
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VVnaf is the constitutional obligation of 
this court to enforce trie protection of Article 
h Section 8; Qause 8; enabled by 35 UJi€s 
§11^ and.35 U:S:Q §101; in tiie face 6f a 
purported Bui unpfoven ''unanimous" 
opinion: 

. What is the c6n§tituti6nai qbiigatioii. of 
this court to enforce the protection of Afticle 
h Section 8; QaUse 8 /t when peef^feviewed 
papers prove operaBiiify in the face @I a 
purported But unpfoven ''unanimous 11 
opinion: : 

Whether The ©ffige §8ft8ft8i Its 
Behavior ©f Systematic Viola ti ins ©f 18 
JiS-Mi §iO@i ate Petitagf ioniaitea tiii§ 

gOUft: 



Wh§tiier TB€ ©ffi£§ €6rre€tM it§ 
Disingenuous Behavior Qf Siting Aft Giit 
Of Glotii Made ©tfier Than Trie Pfe§§rii 
Invention after Petitioner contacted this 
court 



Whether trie Office Corrected its Behavior 
and Mas complied with the authority of the 
United States Goristitiition and 
Gorigressiofia 1 will after Petitioner 
contacted this court: 
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€©N€IiI STATEMENT ©f material 
fA€t§ 

i 

Fact 1 - ! 457 Teaefies and ©alms a 
€ai6nm@tir 

Trig Fefitigngr fiigd §M: 08466,457 jf *K§ 
'457 application"); the subject matter of tRe 

ab6v§^nM§a . sgMsfi ; _ whigh teagfigs arid 

claims a iiovei calorimeter (Reat-measufing 
instrument) usedjo examine Heat^genefating 
metai sampi§§ s TK§ ifivgniign Jre^iifiy";. Sfil 
With Galiijfaiipn; mgaiuresiirtg h§at WRiffi trig 
samples produce When eleefficity is driven 
thf@ugh th§m [Alii in '417; A72 in* §WSrfe 
Jf7)> Al7§; Al$£4§f; and AI61=I6§]\ fRS 
''agidvit^ of §agh saffipig is &g fafig 6f" fR@ 
Stitput h§at pSWgf giV§n 8rf fey &§ igffipig 
€6mpafgd f6 trig glggifigai inptit poWgf 

d§iiv§fga [Appgndi* Ai§§, AFIj also 

Al78j and page ©§17; Hn§§ l=iS]: ''417 
produces scientific data characterizing each 
sample" [Appgndi* H; Al§4; A7&]: 

Fact 2 ■ '457 Has OperaBiiity 

indipgndent €iaim 13 (Appgndi* I; Al88j 
eiaims trig ffigthed of m§a§ufiflg tRg, R§St 
production of a sample.- It specifically claim § 
^holding said saffipig" [©§ pagg 17; iifi§§ 
2=12], "loading said material' pi page U f 

Hn§§ 11=14, and in fw§ffe- A§i); Iwaffe 
(1§93); iwarfe A§7)j; »te§fffiaiiy 

monitoring" [©§ page 18; lin@ 3 trifSiigri pagg 
19; ling 3; and aisS pagg 16; iifi§§ 14=18] mi 
"deriving the thermal response of said sample 
by fompuMenai means Miiding 
accounting for the mass and temperature 
distribute §f at i§a§t 6n§ barfigF B8tW88fi 
said rings" pi page 22; Hn§s 3=11 and iing 1§ 
through pagg 23; Line 14; a]§8 pagg 23; iin§§ 

l\ through g agg 14; iifig hi and hr§s 14=17; 

and paggji; lifig§ 4=ll];,afid dgrivifig^R 
optimum driVg condition of said sample" [®S 
pagg 15; iines 1S=I6; and pagg 23; iifigs 14=17]: 

1 
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Si 

Fact 3 = Peer-Reviewed Evidence Disputes 

At fe§ fiffig of ffliRg; feg inv§ntSf eame 
forward With solid suBstefi&ai/ fcffigly; 

§vid§fig§ §f dp §faev§R§§§ mi utitify Sfev§« 

By peer^reviewed BuMigaMoii fiWSfSg?)"; 
A71; FOsign TimdWgy; 31/ 6"3=74; A7i; ai§8 
A83,- A§0]: TR§r§arfef ; ABBlig3Rt (R6W 
PgMtSefigf) §iiBfivitt§d this sterling f§i@VSfit 
referengg glgvgR (ll) timgs t6 tRg ©ffle§ 

[Ai0=Ai§; f §M§ i (AISJJ: it wa§ aiseussea in 

the Appeal Brief t@ the Boafci on page 4§; in 

feg IgBfy Brief induamg 6R gagg 6-7; §=W } 

\% M4S f and ifi feg S§e6na RgBiy ifigf' 

ingiiiding on pages §4: it wa§ §uBnii tea ana 

received; and igngrga and even 

syst§ffiatigaiiy fgffiBvga from fee filg 
[Al97;AI40;A3i3=32i;A3i7=A336/A§3§j: -To 

thi§-day:;-MwarM§7J^^a 

rgraseU^se^afidJaggMt!^^ 
UstM^lelaloneJUBsta^^ 
ifcg— Ee^i§iLJfr:mgR_Bgga^ 
(A pggfldijtJSk- Affigfigah lUeWaRa 
Amefiga,- des§fv§ Belter than that from fe8sg 
Who sWgaf ailegigfigg td fee ^SRsitutidR: 

IV 

Fact 4 = Declarations Dispute f Re Office 

§§v§rai ©geiafafcSRS 

[Aii;AS§;AM,Ai§;A6l; 

Al8;A3i ; A36;A38 ; A44; A47;A4§;Ai6)j which 

tim§iy delivered With suBsiantivg af gumgRis 
te fee I^amingf'S f§]§€ti6R§: The DWafa&SRS 
were rgggiVgd [Aifi=Al§; Al§] 3fid fegy" 
suBstanfiaiiy and fiiiiy addrgssgd 311 ffigttgfS 
and issties gfitigizgd By feg ©ffie@ mi 

e^iigitiy" r§feutted ea§h mi every issue wife 

@videng§: j§ffiel-6f^el-BMafa^i§^gBiitted 
what_fee_Qifleg— falsglvl_ajid_e^e&gtisly: 
glaigjga_thgy_§aid: DiSgussiSR 8f tRg 
Deelafations was made in the Appeal Brief 

2 
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and Reply Brief to fee Boafa (Appeal Bfigf 
paps 4d=4§,< Reply" Bri§f pages 1$ i§ ; 25-26/ 
legend Reply page" I] and in sfeef responses 
t§ the feiminlr fAM, Ai4fcA§i§/I§S, 
285=28^298; AMf=§20 ; A§I§; A§§44§l/ 
AM2=343, A3l8=3l6; A3§8=38Sj: M§fi§W§§§ ; 
the D§€iaMti§n§ FeffiaiR §uB§tefifiveiy 
ignored ::: even in fee fa§§ of ©rders tS 
address iem and fee Briefs WRigR did f§f§f 
t8 them [AppRdi* ©]: 



_ V 
FaSt 7 - TKe ©ffice Relies ©n giotH gut ©I 
Other Aft 

Deviating from fee Rgrmal sfendards 8f 
review, fee ©frige (and Dggi§i8fi) na§ misread 
the glaiffig ef '417: P?66fi AifeStigR '417 i§ a 
n@vei gai6fiffi§t§r (a h§at=ffi§a§uriftg 
insffument) [A183 in '4§7; A72 in SWaftz(97) ; 
Al78j aiso Al§3=l§l; and AiM46§j 3fid a 
"m§th§d t§ :» gRafagtefize (a) sample"; 
absaiuteiy fi6n§ §f fee WSfds WRieh 
eneompass the invention and the claims are 
mentioned in the S§§isi§n: Instead; fee 
DeGision of the Board inaGeiifateiy substitutes 

the wards H gaid fusiefi" repeated^ fsr fee 

W6rds "heat pr8diigti8fi ii ; and f§f fee WSrd 
"agfivity"; and f8f fee Words H §l§gtfie j58Wef 

drive"; and far "feermaiiy mSRitsriRg", 
"tofflai autpui'vaeiimum drive gsfidiW; 

and §v§n far %\tiitifiRg gaiariffietef": 
©egumenting feis f8r§Ver; fee SegisioR refer § 

te "gaid fesisR 8 eighw=§i* (M time§ ; but fee 
wards whi§h defifie '4§7 Rat at aih 

_TRe standards §f review require feat, fee 
Decision hOased-Up.8nJheJnVeniii6fi WRieh 
measures heat release and the activity of a 

saffiei§: instead; here; fee ©ffiee ignored fee 
evidengg; ignored fee ifivenM6n> aRd "hand 
waved" away from '417; ifi§teaa p aiRfcfig id 
'gaid ftigian' a§ if it were a far BiddeR wsfd: it 

is merely; one of several seientdfie and 
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f esiafgR environments in WRigR tRg present 
invention fifi&% tifflify: ©nly By siieR 
improper aetion as systemafieaiiy ignoring 
§Vid§ngg g§n tR§ ©ffie§ &M ISifQ BiifBSff 
that this" invention R3§ no utiiify: 



ReAS©NS F©R OM^TiMg THE WSlf 



Briefly; the gravamen 8l tRi§ ease i§ thai the 
Writ SRoUia Be granted for 3fly of several 
r§a§dns; ingiuding failure of ffi§ §ffige tS 

€8ffiBiy with the autoity" sf Artieis i; §§gti8fi 

8; Qause 8: 



The Writ should Be granted Beeaiise; as trie 
Affiants and Affii€i Curiae a§eiaf§ ; tRe 

PsKMsfisf that h§ has fuiiy gsnfafmea with; 

and satisfied; th§ fequirgfiiefite 6f §101 6f the 

Patent Ast and met at iea§t sae (1) stated 
abjective [iimdm Oil (indms) & 
Mmiedmi, SJU,, m fM m ; m t m 

USP@ W> 344 (3rd Gtf : l§8i) ; ggffe d@iM/ 
411 U.S.- 9il; 102 §:Gt: 17^; 72 L.Ed.M 174 

I.l du Mt fii Nmeurs & Qd-. v-Miiy 



Mfijfr^gH QdinpSffij % Rdp& €orpdmii8fi>, 

U-A&At Federal Gifguit; i§83 ; 7M F.Ia 

220 U§F^ S§2]: 



The Writ §R6uia Be gfMfed Bee§tis§ the 
©ffige has systematieaiiy igfiSrgd 
riffi§iy=silr3ffiii§d 6§§f=f§Vi§W§a BfSdf §f 

6p§fahiiify' aaa ertaBieffiefit at the time sf the 

initial filing [SWartz (§7); AIM]: jfi m6§t ff§§ 
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GQUnifies> eleven (11) date stamps of the 
Patent Office is enough irrtpeeeaBig and 
Und£RiaM§ §vid§R§§ _ , d§ffiQfi§frate 
submission and receipt of said peer-fevigwed 
publication (AIM): 

™ IV 

Th§ Writ shSuid Be granted B§eaiis§ tR§ 
©ffii8 Ras\igfi6f§d B@tR, m§ §taRdaFd§ Sf" 
r§vi§W and ife §Wn riil§§; including ^the* 
standard ef r§vieW WRigR r§qiiir@§ tRg dffie§ 
t@ pr3vid§ reason to d6UBt tRg @BjegMv§ fc-afe 
of any of the Deciarants 1 statements 
[Envifontgeh €§fp\ V: Al @§6fg@ ; ing :; 730 
F:2d 753> 762; 111 U§PQ 47$; 480 (fed: ®f: 

1984)]: 

V 

The Writ sR6uid Be granted Bg€au§g tfi§ 
Office Has ciisingenuousiy feiiecl Uj5on 
r§f§fefig§ kd aft gilt gf a datfi 6lRgf tRafi the 
aBSve=entitied spggifigaiion ffl& daim§: 
Tfitis, th§ Mi§'§ BSsition is W§afc = WRieR 
shSUid dictate allowance of the present 
inv§nti§n: 



What is the constitutionai obligation of 
fJiil €3iifi to enforce the* jH?§t§£M§fi §1 Affide 
I; Section 8; Qau§e 8; enabled By 35 U:S.G: 
§112 andJi.UJ:^ JlOl, in $8 fa€g 6f a 
purported But unpfoven "unanimous" 
opinion? 

™ i 

TRg Writ shgiild Be gfaRtgd B§€3us§ &§ 
Office has failed to give suBstantial weight to 

anf§Butt§d §kiii§d=ifi=th§=srt ©edaFafife 

(ingiuding Retegard(A47) ; SWartz(A28); 
Bass(A3i) ; F6x(A44 and AJ6), Maii6Vg(A38 and 

AI8), ghuBB (AM); vgfngf (AM)i fetfzWgii(AM); 
Rsthwgii (A6i) ; Ah§ffi(AI§) ; sgharfef (Ass) ; asd 
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Mii§s{A4§)) WRS§§ t§§fimSfiy refeiits ZM 
rffiiteS th§ ©fflee = ifigiiidifig tRSSg 
DgglafaRts WR6 Wrote that fogy rtSvg feggn 
misquStea By trig Meg: THe ©eeiafaiiSns' 
fa€feaiiy €8Rfifffi Bf 66f 6f titiiify' arid 8j5§raBiiity 
and systematic disinggnu6usn§ss By" tR€ §rn : ci: 
laid suBffiittgd tifireiSuttgd BgelafatiSnS RaVg 
Been ignSfgd rggafdifig thgif BrSBatrVS 
g6RtgRt = even in fog light 6f 0r9gr§ t8 
address them and their aegBmpSn^iiig Briefs 
[Ammm §]: TRS Petitioner uRagrtSSfc- &§ 
full Bufd§R goming fgrWafd (A16=Ai§;Ai§}: 

with his gvidgRgg and teiafaiiions 

CAIi;Aii;Aig;Al8;A6i; Ai8;A§I;A36; 

Ai§;A44/A47; A4§,AI0) §§ required: §Wartzf§7) 
§nd tB§ ©§giarati§R§ hav§ R6t Been fgButtgd 8r 
§ven siiBstaftfiv§iy addressed By &@ ©fficg 

despite that the ©Meg's mmn is 6Riy 

discharged By fog ©Mgg fey ^r§§gni|ng §Vid§B£g 
of reasons why persons sKiiled=in-tKe-aft would 
net fgeognizg in trie disclosure a description of 
the invention defined By the eiaim§" [Mrfen; 

141 F:id at il§; i§l u§p§ at §7j: That was N@T 

d6n§ in mi§ eaSe"; iifogf By fog ©ffigg 8f fog 
B8afd: 

TRe Writ SRSttid B§ gfSRted BggaUSg tRS 
©ffigg rgjeets fog fgasSning 8f In H §itik§f} 977 

Mi at 1441; 14 usp^ld at 1444].- Trig gsgfd 

(aRd ®rrig§) ffitiSt §iafe§tSRtiV§iy afid My 

rgspgRd te the BrgkaMvg wifog§§g§ 
(A§i;Aii;Ai^As8;A6i; m f M%Jm f 
A38;A44;A47 ; A49,A§d) ; Bggaiisg ApptiiiBi 
uRdgftaek th§ foil feufdgfi geffiifig fsfwafd 
(Aio=Al3;Al8): The ©ggisioR shsuid kavg 

fespofided to fog unfgfeuttgd B§§iafati3ns; 
Biit did not: 

Aii Affiants These cited fey thg §Mfce= 

Dispute tHg ©ffiee 

TRg Writ shgiiid Bg graRfed Beeaiigg fog 
SeglafaRfe; afid Affiiei £iiriag; pr6vg that fog 

pgtitigfigr taught material ufidgfstead fey 
6 
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p§rs6n§ With ndrfiiai engineering §kiiL fh§ 
affiants aM Affiiii Curiae deeiare fHat as 8f 
th§ fiting date; sgieMsfe §M§a=m=tK§=aft 
eonsiciereci leading; and Heat measurement to 
B§ reai> as was taUght eorfe|tiy in tRe original 
speGifiGation and elaims: THjis; the Decision 
f ejects the reasoning of In re Morris [127 F.-3d 

qperafeili^ iifiiify; and enahleirient i§ 
determined By these skiiieci=in=feaft: 

Tni ©ffige rejects th§ f@a§6nifi| 6f In fe 
MSrzdmii 439 ¥M 220; 223; U§ U§P'@ W f W 
(ggPA W\)\ Because" it Ms nS reasSn fe dSufet 
th§ @Bj§gMv@ fetitfc §1 tH§ stat§m§rit§ €§Rt§in@d ifi 
&§ Written a§sgfiBfl6n [/H r£ Br5?i3; 51 ¥M. St 

ill*, M u§p§ia at i441 fQafy after th§ pt@ 
gr8via@§ m&%m shewing thai sag sf gfaiaafy 

skill in the art would fgaSSnaBfy doUBt the 
asserted Utility does tKg Biirdeii shift to the 
appiigaiit to pfovidg reBUttal gvidgnee suffigigitf 
to convinee sugK a person of the invention's 
a§§grtgd Utility 8 ); in fi MSfzdm^ . (*[A\ 
specification disclosure which contains a 
teaching of tHe manner and process of making 
and using the invention in terms WHiefi 
correspond in scope to those used in describing 
and defining the subject matter sought t§ Bg 
patented must Be taken a§ in compliance with 
the enabling requirement of the first paragraph 
of §112 unless there is reason to dduBt tKg 
objective truth of tKg statements contained 
therein which fiuist he feiied on for enabling 

support:"): rw „ , 

Trig Decision rejects tHe reasoning 8f In fi EiifHd 

[i4i FJa 1447, m% U Usp^ia im t \m (Fsa\. 

%:); g§ft: Pfntgd; W §: %4§1 Becaii§g 

utiiity— is-a_fa£t_^.Ugsn : 6n [RdylHSon &8mp8ny v-. 
RdpSf GdrpmUffif U:S:&A :; F§d§fai gifgiiit; 1983; 
724 F:M 911; 226 U§P@ 5§ij; and 6fi§ WRieh &§ 
jpourt should review for el§ar error [@.fdss v-JiziiM; 
7l§ F:2d 1040; 1044 n:7; 224 U§P^ 73% 741 n.-7 

(Fed: €fc l98i)]: 

7 
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in 

HoW many Seciafaiits floes it take to 
overcome tKe ©ffiee's nnsiiBstantiatea 
f ejection? 

TR§ Writ srlSiiid Be gfSnfea RggSiisg fR§ 
Deckfants Rave been impfopefiy felegafeei to 
"GpiniGn li --staftis vvithoiit an adequate 

§^pianaM§R sf hm tRgy; Med ts wmme 

fli§ prima fa ffi ea§g ffiitia% gitaMisRga By* ffig 
©ffiee SM th§n* €8fi81i§iy oVefeomg By" trig 
Fefifigfigf (fogR Applicant} pufsiiSfit 1.131 
(a)(1) wfiieR statgs feat "Wrigfi .:: a Batefif ::: is 
rejected :::: on reference {8 a printed 
pUmication; the inventor of trie sii Bject matter of 
the rejected claim ::: may submit an appfopfiate 
oath of declaration to overcome trie patent or 

puBii^atidn. 11 Afptafit &§gti§§ea feg 

fiegiarations ifi Ris g§sg6n§§§ 
iMaffiiRgr SRa tS tRg §83Fa [Al§8/ 

AI48=Ai4§4M ; 18§=§8$,iS8, A§l&§i§/A§§§, 

A334=3^i/ AMI4II; A3§8=M0, A§8&§§§]: 
Thus; the Beeisigfi fgjgets fog fg3s6fiiRg Sf In 
ri AUffi [§4=i4§I/ 6£/48M§l] fegg3ii§@ 
&§ BoaM ha§ ignSfgd tR§ ©§eiSr3fiefis %' 
dismissing two 8f tRgm en Bide imp^SBgfly id 

"apiRi§fi h =§teta§; witR8ui sr adequate 

g^plaRirigfi 6f R6W tfig aggiSrStigfiS feiM 
overgSme tRg prima Mffi eSsg inifiaiiy 
§§iaV3ii§Rga trig B§afa 3Rd rgfutga fey &g 
gVidgRgg iRgiuaiRg tRg gggiafSiiiSriS Sfid" 
§Waffz(97): TRis is an gfror of laW: 



What is trie constitutional obligation of 
this goiirf tS enf 6fg@ tfig Br option §! Arfeig 
If Section 8; Qause 8; wiien peer^feviewea 
papers prove opef ability in tRe face of a 
purported But iinproven "'unaiiimdiis'' 
6piiii6n? 

Petitioner (then Agpiicarit) siifefftittea iV'ideneg 
B§gaa§§ "(pJafenfaBiiity is dgigrffiined 6fi trig 

8 
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totality of the record; By a preponderance §1 trie 
evidence witfi due consideration _ to 
persuasiveness of argument." pd: at 1441; 14 

u§F@M at 1^4]: SuppUsi &§ ©fe a§ 

evidence Wife 300 papers (=140 pounds; Table % 
All; including ievgfai BuBHsReci ^By 
American Nu€l§af S6€iely All; Al§; A§§) 
jr»rovHig that PititiSnif Wa§ correct; and trt§ 
invention Was correctly taught in ffi§ original 
speGiriearion and claims on tRe riling date of tRe 
appligatien: Th§ Writ §R6iiia B§ grafitea 
BegaUgg |Rg ©ffigg §R8tild hm fg§p8fidgd But 
did n6t: The Writ sRottM Be gfanfga Bggaiisg 

fe§ ©fl€§ was ©fdgfgd" t@ safestafltivsiy fggBSfia 
(Ai4i) But aid n6fe 

The Writ shoiiia Be grantga Bggatisg 
®M0§ f§j§et§ ifig fga§6r»ing 6* /n r£ HSpn pi 
Mi III; 6S§; 111 UsPQ W, i§7 (gppA i§7^]: 
InaBlement must Be judg§d^6n tB§ ofigifiai 
specification and elairfis; and Swaftz. M.-; 1§97; 
FtisfSn Temndldgyi II; 61=74 pf6Ve§ that PgfcriSrtgr 
Was correct; and the inventiSfi Was eofreetiy 
taught in the ofigifiai specification and elaiffis on 
the fiiing date of the appiieation: 

n 

Together; the r3eclafatipn§ and piihiisHed 
peef-f evieweci paper corrofeofate enablement 
of the present invention Both de facto anci 
dijiiri: 

Thg Writ §R6Uia Be grantga Bgeaiisg trig 
©Mig fejggts tRg r§a§6nin| Sf In fi V3Sm [147 

Mi 4§8 ; 4II=§6 ; 18 UsP^id i4§§ ; 1444 (F§a\ 

1IH)]: An enaMement fejgefion under section 
11% jl is only appf6pfiate WRgre tRg Wfitfgfi 

dgsgfipMen fails t§ tgagh thesg ift thg art ts 

make and tisg tRg iftvgritign as Broad iy 3§ it i§ 
daimed Without undue g^pgflffigfiiafiSn: 
The Decision has fioi ffigt thg Burta of $ f6§f 
as to Why one §f grdinary §feU=iri=thg=aft 
WguM not eonsiagr tRg ag§efir$ti6n stiffieignt 

I 
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gW§n &§ i5dWBiV§Warte M: } 1997; FMSH 
Teekmid§y> §1; 6§=74; suBmittga eleven times: 

TRe writ sRouiei B§ granted Because trie 
Office rgjeets &§ reasoning 6f /n fg M&r; 977 
pa at 1411; 14 USf^Ia at l444j: Tfi§ BSard 
(ana ©ffiee) must stiBstantiveiy and fuiiy 

f§§g§fid te th§ sf6Bativ§ mi^m f B@gaa§s 

Appiieifif iindiffSSk tR§ full Bitfaeii coming 

ni 

^The mii §h§uia b§ grantea fe§€sa§§ «r§ 

Offiee rejects the reasoning of In fe Qazave; 54 

mph mi-, m ?m m, m y§p§§§ $§m, in 

USP§ 321 (im% and* In Ri joilis: THefe" Was 

§ipifigaftt mims sffimtitei sf s 

active" materials: 

li Tran§formafi6n anil reduction of an 
aftide B io a different state 6r iking" is tRe" 
elue to trie patentabi'iity; of a pfoce§s 
eiaim that does not ineiUde particuiar 
machines.' 1 ' 

[Gditsmfk V: Bens6n f 46§ U:§.- 63 (l§7l); 

4G§ U.-S: 63; JV§: 71=485] 

"industrial processes sucK as this ["a 
physical and eKeffiicai pfocess (which 
invoives) the transformation §1 an article 

:::: ifit§ § fflfcmt §faf§ 6f tHifig"] if@ trig 

types which Have histdficaliy fe§en 
eiigibie to receive the protection of our 
patent iaw§: [450 U.S.- 175; 185]"' 

l§mmd Sim-, 418 &§.• M 



16 



Best Available Copy 



_ Whether TBe ©ffi§§ Corrected Its 
Behavior Of Systematic Violations ©f 18 
U ; S : G: §1001 alt§F Petitioner contacted Uiis 

COtift: 

i 

False Statements ©f Writings ©f 
Temp era Hire Arid Voltage: 

Th§ Writ §h§Uid fee granted B€gau§@ tR§ 
©rfige.ha§ systeffiafeaflV f=und§r g816r of 
federal laW= made material false statements 
undeniably genijadieted fey. the 6rigiRai 
spegifigation and fey the Fecord (App§ndi^ F; 
also TaBie |; A14^, As iu§t §n§ §pmpie ; th§ 
DegisiSn^faiseiy states HhSfi i§ nd disclosure : 

dfa speeifie operative mbfflimffii : -.including i:: 
imp6ftiiur&[ [pages 2%M)-. However,- this i§ 

untrutkfui r3ecaiis§ temperature is discussed 
in th@ ofiginai speeifiGanon on page 18; lin§ 3 
thrSugh page 1% line. 3: T^mpefatufe 
Gaigiiiations are discussed on page 22,; line 18 

through page IS; lines 14; and sage 1! ; lines 

11=20: As another e*ampie ; the ©§gisi6n 
raisejy states, "fe. is. nd WffiSiW :. df 8 
SpitHpe dperaitVi imbddimSnt ■. iMlMing ..: 

wifage* [pages U f U]i However; this is 

gontfadieted BegaUse fe§ computed sampling 
of vSltage is disGussed in the original 

sp§dflgafi8fl an page ji§;. ifr@§i§4@: yeitege 

is discussed on page 26; line 1§ through page 

|7; line 4: Figures i §h@w§ the veitage.- 
Figures 4; I; 6- in the ©§ shew, the veitage 

indiregiiy thfough fee poWer and pdWef gain 
(Which are the mofe important §ngineefing 
parameters)! 

Th@ Office's Disingenuous Statements Are 
Inconsistent With Accuracy; Precision And 
AgcpuntaBiiify 

The writ §hsuid fee granted feee*au§§ the 

©frig§ ignores 18 §1661: The 

submitted Declarations; ahd §Waftz|§7); and 

11 
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the copious ExhiBits Were received 
(A16=Al3;Ai8); SM tR€f§f8r§ ifi th^if light 
the Decision i§ composed of false §fafgment§ 
kfigWn t§ fee fais§ fi pn'gn {Nffldt'fv: SaHagian; 

103 A.id Mi (m§: i§l4)] : This i§ a fcreagR si 
duty [Mmnsra ft Umm Amafi §my, 26 

€al: U W (1941)]: TR§ §§eisiSR ign8fe§ 18 
U:l:g : §1061 fcf reference fe inaugurate 
§tat§m§nte 3fid even fai§ified PF&Pfia§Sli 
date preViSiisly Br8U§Rt the att§Sti8fi 8f 

the &ffi€§ in deteii [Ai4=i§j aaa te fee 

atetiSn of the federal €8Uft [§MW f ai§8 
06=1198 in tR§ l§giy gfi§f on pages 1=11]: The 
B§€i§i8n thti§ ifig8ri38fate§ fgf§fgR€g t8 
Sited date in a proceeding WRgf§ifi tR8 liW 

au&8fiz§§ aamifiii^aiiSR sf an sath 
ft ftgfS; 66 §ai: M i§ (l^j; afid a§ 

stieh the ©§€i§i§n rej'§ets the reasoning 8f 
marly gSUris [JM- ft PffiS, 86 §• gfe 1111; 

1117; feateete 7; Meflg ft f/wfg//, 76 F.la 

1181, 1§87 (lit €fc 1§9§); Llfisgg M& 

Pmssmg Mqui% ft Mamsih 468 F.-ia 

1326 (id Qih l97i)j Kgffifg ft Hofe/s Gffiffir® 

M\ } €:A:; §67 F.id 1116 |l§t ©f: 

Pggfcta ft QmiimM Gasutito im-. §§ :f §95 

F:id 830; 836 (l§t gif: l9§6); BffiaiSUi v: 

Natimsl mmj mm>, M k%% 46s fl-sl 

gif: 1^6))]: 

II 

• At thi§ Me; the ©ffiee ha§ R8t §hswfi one 

iota of aecountahiiity; R8F has it eorfeeted its 
Behavior 8f vMating 18 VMM: §1601: ffi fae£< 
the Office has accelefateci and increased its 
n6t6ri8u§ fe§havi8f ifi this ffiatfer.- In mm\ 

6th@r patent apgii§aM8Rs; the 

dising§nti6usness @f the ®ffie§ has 
signifigandy .ifier§as§d Mswiiig the lagfe 8f 
f esp6fis§ of this €6urfe 
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_WB§ifegf The ©M§§ €6ffg§t§a ife 

Disingenuous Beiiavlor ©f giting Aft Gut 
©I QStfi Made ©tfter Than The Present 
iaVSfiI§fi after Petitioner €6nfa€tM M§ 
court 

_ I 

THe Office Is Inaccurate And disingenuous 

About The Subject Matter 

. The. Writ should b§ Ranted Bggausg even 
though an jnvgfiti6n (sifiigiur§; dp §rafi§fi,; 
composition) is defined by_ the el aims and 
specification; the Office's Decision is only 
about aft gut of doth made of Stftgjr thart tfi§ 
present invention and elaim§: ©fiiVL_fo&8 
sinMggsJnJfig_gflrif^ 
flisgass-tligJjfe^g^jM^ 

.aa§mja§ie§-fE§ffijRe^flgifiiL^ 

A§ a rgsUlt; ftofig 8f trig D§gi§i8f\ of BSarS (28 
page?) pertains to trig pr§§§nt invention Bat 
raffigi t@ &§ ©ffigg's R8W fSurtegn (14) y@af 
iofig attack on cold fusion and those 
Unf8itunatg Afn§rigSn gifig§n§ WH8 MW 
dared to research and develop it as an 
aitgrnatiVg §n§r|y sStifgg for Arngriga" = gvgfi 

after th§ Mi Afeagifigs: ft i§ anty fey ih§ ©ffigg 

Gailing the pfesgRt^inygnfiSn ."eSld fusion*; 
instead of a novel muitirifig eaiofiffleter arid 
ffigthsd t§ measurg hg§t jSFSdiigirig ag&Vify'/ 
that thg ©ffiee.g§n ggt aWay With its patent 
nonsense such as clairning that heat 
ffigasUfement is an "unattairiaBig fgsiiit if 

wh§R Afg§nd|* M ffeffi thg fggsfd Mm 

heralds otherwise: 

As &§ Amigiis €uriag Euggn§ F: Maiiov§; 
|gi© haj Stated; 

"THe most notaBie cHafactefisfic of (He 
attack against the Swaftz patent 
application at Hind is its stale fixation 
With misrepresented events of 1989; its 
citation of erroneous reports; 2nd its 
continued argument from supposed 
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authority; fatrief than from evoived 
science and meticulous experiment 



The Bggisigfis 1 ' ggRtifiiiai rgfefrSl tS "gsia 
ftisigfi" ratRgf than ''417 i§ §y§teffig& 
pfgjiidigg Begausg thg BrgsgRf ifivgRfiSfi is figt 
ft g§ld fusion"; hut ratRgf; W i§ 3 fiigaRS tS 
evaluate; to mgasiifg; a sampie'g 

hgat=Br§dugifig agfivity\- ft gsuia agteet gsia* 
fuiisfi; and it gsuia gharsgterizg §asiBi@§ 

used fSr em fU§i6n: ft alsS make§ Better 
home Water" Rgatir§; 3fia §3fgf more §Ma§Rt 
en§fgy spteffi§: 

Thus; th§ Writ sRSuid feg granfea Beeaiisg 
the ©ffice is inconsistent WitR tRg stindafcls 

§f f §vi§w ; with ea§§ iaw ; aRd* fgffiaiR§ in utter 

deriang§ @l tfig gSRtrSilifig 3tftRSfity Sf tRg 
gonstitutiSn of tRg United States.- 
TR§ ©ffigg FgjggtS tR§ f§a§6fiifig Sf IR fg 

MSrris [W 1,33 164§; id§§s§6, 4 u~§P§2a 
10ig ; 1027=36 (F§a : gir: W7)\ miQfmmity 

and utility 3fe pmieaWd USSR tRg SBiRiSR Sf 

thos§ §kiii§d=ifi=th§--afi- ifigiaaifig ihg §ii§Rg§a 

Declarants and Amicus €ufia@: 

The ©ffi€§ fgjggts tRg fgassfiifig sf in ?g 

mm im &u m f i§ u§p@ia iiie (M.- 

Qih fe§gau§§ this §pgifieatiSR 

e*pligitiy stated that tfig giaiffis iRvSlvg 3fi 
invention iis§d f6 ffigasiifg R§at=BrSaueiR§ 
activity of a sample: 

TR§ ©ffigg fgjggfe thg reasoning Sf ffi fg 
Prater [411 FM 13§3; 161 U§P@ #41 ^§PA 
begaUsg thg ©ffigg fgiig§ solgly SR 3ft 

gut §f § gisth ,sthgf thaR ths pfg§gRt 

specifigation and glaims.- 
The ©Mg§ fejegfe thg fgasgfiifig Sf Merman 

V: Quigg [877 M4 \W7% 1181; 11 m$&4 

1340; 1345 (Fed,: Qih !§8§)j Bgg3u§g tRg 
measurement §f Rgat ggfigr atiSn Sf a sampi§ 
has absolutely nothing tS d§ With f grggfuai 



II 
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At this time; the Office has not §R8WR one 
iota of aGGoUntabiiity; nor Has it corrected its 
feehaviOr or eitiRg aft gut 8f" glStR made §&§r 
than the invention under consideration.- In 
fast; the ©ffice ha§ acGeiefateei and increased 
its notorious behavior in this matter.- In 
several other Bajent ^aBBRgafions; &§ 
d isingenuoiisness of the ©ffiee has increased 
Mswing th§ lagk 6f f§§B6fi§§ 8f thi§ g8tir£- 
ThiSi;, agtiSfis . Rfraid feiSi Fate ,iR3fl 
compliance With ,th§ normal standards 8f 
fevi§W fgf pateRteBihty statutes arising under 

Affe I; §§, gf: 8: 

Whether the ©ffice Qdrr §€fid its Behavior 
and Has complied with the authority of the 
United States €bnsritiition and 
Songressionai will after Petitionef 
contacted this coufi: 

I 

The Writ should be gfanfed Begaiis§ th§ 

©ffi§§ r§j§gt§ th§ i§.«fe§ffifig authsfity ef th§ 

United §tate§ g§n§dteti§iijef j5atefitlfeu% 
under Affe % §8; d: 8: Tfiis is . §§Be^iaiiy] 
serious because inventions involving energy 
grngieRgy aRd §R§rgy monitoring hSv§ gr§at 
Utility during W§f : 



Th§ Writ shSUid B§ graRfed B§gaU§8 tR§ 
©ffi§§ fej§gfe th§ J8nrT6iiing atiiftSHty §f 
ArtMe I? SegfiSn 2: TR§ ®ffig§ Ms defte^ du§ 
pfogess; has not following harmonization; 
and has igRSfid Equal j3r6t§gh : 8R Ufid§F th§ 
iaW ; §v§R thSligh P§Mri8n§r i§ *8 feg 

privileges aRd immunities' sf gifiz§ns in the? 
other states: A dual=ti§red systeffi is 

pgggRtiy §B§fated hy th§ ©ffigf/, rate thaR 

a slRgle uRjfSrrn jtist ap^rSagR: This" does R6t 
Gofnpoff With anf notion 6f fair play of justieg 
[Th§ 14th Am§ndmefitj al§6 28 UJ: Gode 

sggtien 144, Mmm v-. Pmm } jft Stem 
iimm, §8 490 §M Urn 8mm & 
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muisiffify 88 §:gfei4M; and &@ AffigfigSR ggf 




Htte!//WWW:liSptesg8V/WgB/8M€§§/68ffi/S 
§i/€8mmente/ufiii^wa/afea.fafl: 

In 

Gongfess Has spoken to "encourage 
progress" [Biaffiffia v-. ®fflraMtyi 
§ng§Ufag§ inggfiuiiy [447 VS: 303; 30§] With 
patentable statutory sufejeet matter to ifigitidg 

anything finder the siin that is made By 
man" 

[§: R§§: N§: W% SM Gong:; 2ci §§§§:/ S 
Cl^M); M: 1: figp, M6; 82$ §8fig:/ 2d 

§§§§:; 6 (l§i2)j: 

©n 6ni§ Rand; th§ ©ffigg giaiffii that energy 
ffi§asUf§;fi§fit gRd gflgigfigy Ms R8 utility 
during a tifii§ 8f War: ©fi &§ 8&8F RSRd; &g 




giaiffiini &at &§¥ hSVi unique* '^RgrSBility" 
and "utility"'.- 

MoW games the J»etiti8fi§r WR§ regugsfe 
rehearing of his petition fdf eerfiSrSfi for 
afe@v§=gfititi§d agtiQR %* this ggtiffe Trig 

g§titiefi§f; pre gg; ha§ M§d is gfgsgfit 3 vgfj 

important issue: Tfi§ pgfitiSRgf Sfiiy 
addressed issti§§ in th§ prism Sf RSviRg &i§ 
eouft simply take a seeofici look at a ease 
dggidgd MoW: In M; this e6tiri: : sRStild 
reconsider Why" it sRSiild tafcg jiiri§digfi6fi 

h§gau§§ thg faiiewifig i§§ug§ dirggfl> Snd 

indirggdy gffggt all gitiz§R§ 8f thg Uflii§d 
Itates Sf Affigpa protected By &g URited 
States Constitution: 
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Patents are Based on evidefiie afid R8t fee 
possible; or putative; "unanimous" opinion of 
the community: The stafidafds" of Fevi§W 
require flSt fejeetifig §yia§n§§; §V§fi WRgfi 
there is putative unanimous opinion: If 
eviaenee is ignored and sufmoiintea By 
6pini8n; then 6ng iRterBfgtatiSR i§ feat fee 
court has fashioned legal treatment consisting 
of making decisions first and then iising 
opinion in place of fact in an attempt to make 
a> necessarily flawed; decision Without 
foundation: 

This case may appear to be minimis 
because it involves measurement of small 
amounts 8f heat energy, But it i§ 8f great afid 
compelling importance when measured _ By 
the GofistifUtionai mandate of Art: I; §8; el: 8, 
6r in fee light %i fe§ RtimBef di f@Sfl§ 
dependent Up8fi energy* m3fiit6fifig; 
efngigfify and utilization; and upon 
alternative- energy" §6uf g§§ in § tiffi§ 8f War: 



The aB6v§=§nMti§d §Beeifigati6fi; 

[AMI] taught a written d§§§rigM8fi sf a 

miiitifing gal8rimeter ; and Petitioner §§t fSffe 
the Best mode contemplated, and then 
distmguy jpSinted 6Ut and claimed fee sliBjegt 
matter which constitutes the invention: 

These in the field wrete Affidavits aRd 
Aaiteus Briefs declaring feat fee MtisRef 

Wrote an adequate and enabling disclosure) 
and thiis complied and eonfoffned Wife 35 

&§•€• §112,- first paragraph, ef the Patent A€t- 

Validation is pf6Ven By fee festim6fiy 8f 
those §Mied=in=fee=art as Was fee case Here 
[e:g: R8tegard(A4^ ; §Wafiz(Al8); Bass(A§I), 
F6*(AM and AM), Maiiove(A38 and A58), 

€huBB .(All), veffier (AM), MtifzW§ii(Asi); 

RofeWeii (All); Ahefn(A§6); SgRaffer (All); 
and Miles(A4^j: Vaiidatiofi is proVefi By 
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Affiants; and in this €§§§; the unfeKiffed 
Afflafite supfgrt the PeMti6R€f 3Rd R3v§ 
rendered te§tirn8fiy tR3f there is enablement 
(a question §1 13Wj /n fg Fdiiffig): 



As the BggiarSnte RaV§ RSfcgd; &g Office's 
giaim that there i§ 3 "lSik 8l op^faBility 11 

under si U:§.g : f i asa "iagfe sf uglify" 

under 35 U:§:€: §101 Ra§ 8Rly Bg§R ffi3& By 
the ©ffigg §ysteffiaiagaiiy ignoring trig Sfigifiai 
spegifieation aM elaim§; and theR By 
ignoriRg the tiffidj=§ttBffiittea unremitted 
i3§glaf§ti6fi§ (A§l;Aii;Ai§;Ai8;A6i;A§§; 

A32,AM;A§8; A44 ; A47 ; A4§,A§§) ssd the 
I^hibite [«14Q j5§ufid§ ; Ai§ ; A7i]\ FiRaiiy; 

the ©ffig§ Ra§ had t§ igfiSfe it's 3WR ful§§ 
and §v§fi previous" ©?dgfs By J&§ iS3fa 
demanding a f§spSR§e By the ©ffiee t6 the 
Beelaranfe regarding material matters 8f feet 

(opifafciiiiy* aRd uti%): Mi <r§f§ ha§ feggfi 

no r§§e§fi§§ by the ©frige.- 

In summafyy the Bee?=feviewea 
puBh : gati8R§ ; espegiaiiy" §waFtz(§7) ; aRd" the 
urtfgButied i^egiaraRfe 

(AM;Aii;AM;AI8;A§i/ 

A28;A32;A3§;A38;A44; A4f;A4§;A5§) g3€R 

herald 8f§rSBii%' 3Rd utility: fato 

tegethef; tRey confirm aegisiveiy aRd" forever 
that iKe jsfesefit method te messufe heat 
pr§dugifig agtivity sf 3 sample,- *'4i7; has 

§fiaM§ffient B6tR difieid 3fid dSjWS: 

The ©frige's agtiens have required ssmesfie 

th@r§ to make numerous fai§e statements ail 

ggfiffadigied by regefd [Table 3j AU7] : raise 

statements d6 not bel§fig ifi federal 

degiimefits: The eaugity sf etmg§ ai§s Breves 
that the ©fta'§ mH@m 3re quite weak; 
he? aiding agam the Reed fer siiewafige sf the 

present ifiveRSSR: 
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^Tfiis P§iaMsn .shguia fe§ aiiewga feeeaiisg 

Congressional intention and meaning; and 

feat §1 th§ §tafet§; wa§ fs^mgiudi an 

inv§nM§n invSiving §n§r^^§Mgi@n€y Sfid 
monitoring: Despite the Office's malicious 
n§ti@ns tafggting feg§g WHS Wgffc for U§ 
security* in seiene§ ; yaiidatiqn comes fefgtifn 
peef-feview as was the ease here [e.g. SWaftz.- 
M:> 1997> Fusigfi Tmn&ldgy } 31; 63=74]: 



This Petition should fee aiiowed Bee a Use 
this Gourt has final supervisory juftsdietiSn 

av§f fee §uBj§et ffiate , TRi§ ,gguft §hsuia 

consider this immediately and correct this 
situata By simply : ^irggnfig fee 
RgspgndgRfe i® aBidg By fegiF 6WR Iui§s Siid 
standards of review": 

TRg PeMtigRgr rggfgts aRy inad§|uagig§ in 
this Petition: TfiiS GoUrt Ra§ fiiigd tMt an^ 
pfd §2 litigant is efititlga t@ l§ss sMfiggfit 
standards [U;§ : Rep volume 464; pages 
I20=IM (Wi)]-. 

, Whgrgfgfg; Pgtitigngf fgsBggirniiiy fgqtigSte 
feat fgf fee aB6vg rga§gfis feat fei§ p^gfiMgR 
for Writ of certiorari Be fgRgard aM fegn 
granted: 

Very respectfully submitted; 
Mitghell lwafiz> lg© ; MB w0 §g; PgntigRgr 

P:©: §g* §li§S 

Wgiigsigy Miii§; ma 

02481=0001 
SgBteMBgr % §663 
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Excerpt §1 Recent independent Letter to Mr.- 
Al Oore aBoUt PetlrioneFs invention Shown to 
tne Pufciig Augu§t 24=28; 2603 at 
the Massaeiiusetts Institute of TeeHnoiogy 



Zef^poinfcgi 

8200A BUU ; s ferry #2 
M@fth Bgf ggfi; Nj 87047 
161:Sii:7l7f 

Septemi?er % 2003 

Mr : Al Oofe 
©gar Ai> 

: S : My ffl6f§ §ifatggig i§§ug g6R€gffi§ gRgfgy\- 

f v§ ingludgd soffig artigies With &g saffig 
kind of irtvgsfigativg details about Fir§t 
Ifigfgy and tRgif links t8 thg iuFfgfit "ruiifig 
ragtien" in Wa§hifigt8fi: H6W§v§f; fvg ai§3 
ingiiided thg list of atteRdges from iast WmWs 
"10th IntefnaflSnai gSRfgfgRgg on geld 
Fusi6fi" Sfid" highiighted" sSfflg 6f thg names; 
titles and,enfing§ trig attendees fgprgsgnted: 
N§; gold fusion is not! ygf ready for fuii=seaif 
Gommefgiaiization: ¥§§; ggid fusion is r§al 
and d*§s§fVg§ f §§gareh ftifidiRg: fefgfggfifigiy; 

Bf : ,Pet@r Hag§i§tem of mit wa§ the 

gjSnfgfgfigg ghaif: He did a magnifieent j8B: 

Th§f§ wa§ gvgR a w n : §id teg? from the hetei 

WRgfg the §6nf§r§ng§ WSs held in gaffiBfidgg; 
to R66fn §§§ in BtiiidiRg U at MlT WRgfg "3 
live w 8vgfuRity ;; {m8re^j33Wgr=8ut4han=iR) 
g§ld.fu§i8n g*pgrimgfit Wa§ Rested By" §F: 
MitgRgU iWaftl: 

i i§afn§d rif§t=hafid at this ggRfgrefigg that 

the Vgfy agadgffiig ^g§M fu§i§fi ggfRmuRift^ 
is far more iRtefgsted ^ in dgtgrmifiiRg the 
physical and ehemieai equations in the 
languages thgy kn§W tR3R thgy" are iR 

understanding hew thg pimple §pa?k_ha§ 

enough energy in it to mglt aluminum.- They* 

appgar_ te go ts great igRgth§ te 

ovefgompiieate things,- felif mat is 
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Understandable; since it conforms to tRe 
iaradigmg fegy" Sfg most agai§&mga &: 
TW6 names 6n trig €6nfgrgRgg att§nd§§ M 
are from Toyota ^enrfai R k © : L3B§: TRis 
Was m8§t eneoliragirig; SiRgg T8y8& fUfiM 
FleisgRmafifi aM Pon§ in Fr3n€g aftg? fegy 
Wer§ "fUR Sitf 6f t@WR" By feg AffigfigSfi 
Pfiysiiai §§§i%' in l§§§=lf §0: IR ffiy igigf 8f 
7/31 f§,Mf: Toshiaki TagtieH' pfgsidgRt & 
QUO §f T6V6tS MoiSf NortR Affigfiga; 1 asfcga 
TSy§ta tS fURd" F§§§§feR ifitS ;; figW §fi§F^ ; ifi 
a ngW Way> u§ifig a fgegfitiy v§f§i§R 
of the artifieiai inteiiigenee application feat 
IBM used to defeat Qafy Kaspafov in eRess in 

feg mifcWs: My pfsgosga zmfmn wsiiia" 

ifigiudg aRaiyzing feg data from ALL RgW 
energy experiments (at least as many a§ 
68ssiBig feat afg BtiBii§Rga) t§ fegfef Silt feg 
Igast common agRgminatSf (sf in fegffi: 

Lgifs aseiy a mgfesaaiggy" wife a stm&t 

track fecofei for determining optimal iogical 
§frategig§ to feg sgargR for an apBrSBfiatg 
gfigrgy aitgfRativg t§ 6ii; ga§ and eurfgnteiay" 
fissiofi pgigaf BSWgf;, RSRg Sf" WriigR are 
clean; safe or econoriiieai: 
Voiif s infuly; 

Jphn Mifanda; Pfesident 

Zgfi^p@int§ 
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Excerpts of Affiants Sfippoftiiig 
Petitioner 
from the Record Beiow 



©Mae x p 

Zim By the Office; DF: Miiha§l SgRaff§r (A§§; 

S/7/0l)saia; m 

"I as n6f see How anyone could 
construe anything that I wrote at 
Scientific American's site to imply that 
there is "no utility 8 in cold fiisien; mucK 
less in instruments that might be used in 
mli Vision and 6tHef sd@itiifi€ 
experiments: ::: It appears that the Board 
of Patent Appeals considers me an eXpeft 
on this siiBjegi: As an expert .« i would 
agfie" [Df: Swarfz's invention] do@s 
Have utility 9 ; 

(A61)/ ir\a§eufat§ly HWd By ffi§ drfe; said; 
H N6iie of my statements referred id the" 
foneUonaiity; 6p§r3fciiity or p§rf"§fman*ee 
3l Df ; Swaftz's mUitifing eaiofimeter.- 
Nothing I Have puhlisHed or Heard from 
scientists casts_ doUbt on the ciaimed 
capabilities of Bf: Swafrz's invention: I 
interviewed many people and some 
scientists; siieK as ©f $ Michael M^KUBfe; 
were enthusiastic about Bfi Swaftz's 
device: Therefore I stated that it may 
Well be a fi supefb research tooi"' in the 
article quoted:" 

Bf:|g6ttghiii5B (All; 8/i|/26oi) said; 
"Bf: Swaftz Has invented an import ant- 
new device; whose piifpose has valiie for 
measuring activity 6f a sample:" 
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Bf: Eugene F: Maliove said (A 

"The activity of a sample is an 
important is§ue and its measurement has 
great utility::: THe invention does not 

f cpifg tit@ f gpf saaafeiiiiy st €8id #B§i8B 

phenomena::: Rotiivveii acfuaily gfai§e§ 
('i§7 Stating) THiS €§iiia B@ § Supgrfe 
research* tool::."': 

gf 8 Mai f§* {Mh%/tt/m%) wi f 

s ::x trie method §1 measuring tHe 
activity of sample in the ahove--entitled 
action is cievef; not ohvioiis; and is an 
important invention witH iitiiity:" 
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Iff Tiro 

\wpm& f&§mi §i ikt pulls! jteigi 

Mit§h§U % §Wariz; PiUfiSnSr 

V: 

§: Todd f^gfcffison; ©if egfof pf&e U§FT ®; 
Commissioner @l Patents and TfaclemafKs; 

©ft P§MM6n For A Writ ©f €§ft6rifi 
To United States goiift f5f App§als 
For The F§d§f ai Qimm 
02 = 1240 

(igfiai M6:i 68406,417) 

Kl Nfff gfflLL R: sWARTZ 

Appeal from the Board of Patent Appeals 
and Intsfferenees 

pITm©N f©r A WMf ©f gilTi@MK 

MiteReH R: SWafg; SSB; kD; EE 

P:®: B6X 81135 

Wiiiisigy Miii§ ; MA §2l8i=§6§i 
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Questions preseMte© 

Did the Decision Misread the Qaims of tHe Present 

AggMsaMta m$& II |i§i asd §1 vM-M-. 

WKfto TRg ©gjg§ Failgd Stanaafas §f ISvigW §y 
Ipofing Testimony of Declarants sMle^-ffi-tfie^aft 
under 35 U-JA §112 ana §1 U:S:G: §101: 

WRgfegr Th§ ®fS» : § Faiiia TRg Standards §f R§vi§W §y 
Ipofifig Evidence Including Fusion Teckndidgy '97 

W&3 IS U:§:4 §111 aM 35 U:§:€: §l01: 

Whether The ©frfee Faiigd THe itandafds ®f Review 
AM 18 U=i:J: §1961 By Making False SteiSffignfe of 
Writings of Temperature and Voltage: 

Whgihif Th§ ®Mg§ Mas gdmpiiid Witii frig Att&Sfiry 6f 
the United States Constitution and Congressional 

Wiil 



i 



Best Available Copy 



y§f §FpMtie§ 

Not §U parties appear ifi trie caption of tKe ca§§ on fee cover 
pag§.- 

TRe list of all parties pf oceeclifip in trie Goiift is as MoWs: 

P§M^§r; Jfgvioiigiy Applicant men ApBgHant- §r: M&fieH 
SWafg; P:0: BoX 81135/ Wgflgslgy Hflls; MA 82481=0001: 

Re^ondgRl is tng §ffigg of Patent and Trademarks f&I U.S.- 
Patent and Trademark ©ffice and trie Boar ci of Patent Appeals 
and Intefferenges; Hereinafter 8 ©ffi€g li ]: TRe EXaminer rial 
Been ganigi Wa§iL Mr.- T6dd ©igfcffisSR; is ©ifectS? S'i 
&g U5FT®; and gommiSsiSngi 8f Patent and ffadgfnaffel: 

Trie $g§£8Mgn1 i § attSffigy 8f" fgcSfd i§ AttSffigy" THomas 
Mfaiisg; AssSgiatg SSiMtSf; I1M §rys*ai ©riVg; P.®; B8X 

UM7, AfiMgofi; Vfifffiig; 22215: Wife ferR KI§ feggfi JSrffi 

Wfegaiafl* f sligitef; u.& Patent, and Tfad.*ifiaffc- §m6§ f si 

Arlingtoiv Virginia; and Stephen WalsR.- 



THe mm mmi me fcavg sttfemitfcgd Bfigfs t&s ssmi 

previSusiy in 064191; and me silfeiiittgd tRgir uneHterSd 
Briefs to tHe eouft of afjpeals in tHe aBove^eiititieci case after 
reviving pgfmMSn to enter Said fefigf from tRg respondents; 
are 

luging F: MafigVg; miQB BlfiSif NgW Energy 
Igigarch Lai36r mq (Milk); P.-©.- §8X §81§; §8nc8ra; MfW 
Hampshire 

§€6tt R: §huBB; PH:g :; dmiciis &ffiS£ } RgsgarcR Systems"; ffi6:; 
9821 P§BBigWgi|rt §T:; BurKg; VA M§ilS=§§78 
Mai Pr»:g :; ffiiaisjiirffi } Englnggr; Edifef; 3084 §: 3300 

sm% §§it i=ak§ ut §4io§=2is4 



TR§ pafigl in &€ €@Hft MoW; ¥.§.- §8iirt- 8f Appeals lof tBg 
Federal gifeu& Wer§ jiidges Sievengef/ Friedman and PfSsfc 
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02 = 1140 (Serial He.- §8=4§l ; 4i^ 



piTrri©N for A Writ ©f €llTi©iARi 



Petitioner respeetnilly prays that a writ of certiorari issue to 
review the jud^fierit of the United States eoiirt of appeals 
which appears at Appendix A in iR§ present peM&Srl.- 
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OPINIONS BE1GW 

TRg opinion sj &g €Suf£ Sf pgilg (USifea States §8iirt §f 
ApfgaJs For TRg Federal Gixcuii (?§AF§ s }j IBBgars It 

Appendix A is tRis pg&fe 



The mm&im sf thi§ gsiirt i§ iRvskea linaif §s 
%m aaa §§ y : s : g: iiil aRd tRg ufiitea sfels§ gastttafieR 

£A?feiS I; SggMSn 8; ©au§§ 8; Affeig III; Ar&le IV; Ind &i 
FiftK aria FSuftggfitR Afii^aSigRtej; aria gonSess's dfrRafiS 

f6f f f6^§§§ (§imm v: FMraBSrtyy iRggRuiry [M? u.S: §§§; 

and impSrlafiii patsn ablg stetutSry suBjggf matter: 

vsmi sf #y§ jaaiaai gi§fei£t i§ spp^offiife/ iftdtidifig iR 

Vi€W olll U:S.£: §145; §146; aria §306: 

ffig daii on wrligR tRg eSiirf Sf Sgfgals ageiaga FgfifiSfief 1 '! 
ease was ii/§/G2- [Af penaix A A timely j5 eti&8n for 

feRgafffig Was sufeffiittga BR& agfiiga By tRg cSiirE Sf IpSeils 
§n 1i/3/2§§i [AppgndiX B]: 



THe StRer n6tati6n§ us§d Herein ar§ £0 tfc§ PetifeSnef ! i ongrtai 
patent speofieation (OS) to tHe Patent §£££§; tHe Appeal Brief to fee 
Board Si Patent Appeals ana Interferences (AP§); tHe Board 
Seeision (§); and trie Appendix was suBmitted vfrtH tHe Appeal 
Brief to tine US §Siirt of AppSais For TBS Merai (A): 



X 



Best Available Copy 



€©NsTmm@M4L AM© statut©r¥ 
pr§visI6ns Bwmvfg 

litis Petition involves a ojfeel grant Sf att^orrfr madi 

una§f trig p?svi§igfi di azMs i } §8 ; ei § sf &g United 

Gonstiflifion; WHieh riadi! 

"Congress SfiaJi HavS Power (t)6 promote fee* 
Pf6gre§§_6f Science and useliii Arts; By securing for 
limited Times to Authors and Inventors tHe exclusive 
Right to their respective Writings and Discoveries 1 ': 

This Petition Ha§ 3tiijh6fit£ Because gongress Has 
w eng§iirage(d) progress 8 [SimSnd v-. @fflrffid3r\y } 447 U.S.- 303 
(1980); 447 UJ: 363; Mo: 79=136; duoting Deep south PZffing go.- 

Lnrfaro Qdrp:; M U<§. il§ ; lid =111 (i§72); gfa&BH §« /g/in 
P#?« §§§ UJ; 1, 7 46 (l^)] aM ingefiui^f [447 U:S: 3§3,< 
309]; and Has precisely defined patentaMe sfafetofy subject 
matter to include 

5 afrHhing iindef the siin tfiat is made by man. 8 

[§: Rep: he: W§; §§3 G*6ng:; M §eSS:; § (1952); H: & R§f: 
M§: 1913; 8M goftg:; M §§§§:; 6 (1952)]: 

This Mtiori Ms ati&6r% Bg€au§§ ffi rfiii g§§§; @rUgg 8f 
Patents and Tfaagfftai^ ( 8 ©ffi€e B ) Has spfernatigaiiy ignored 
unfebufted timeiy^uBmitted ©eelarations perlainffig" to issues 
of fa&t Has ignored its own rules; and Has created an afBirfafy 
standard of revigw for faWgfe&^r under color 6r federal iaW 
[Qsbdfn V-. Bffik df'Umii'd Bi&iSs; II U:§: (§ Whgat) ?§§ (1824)]: 

This Petition Has authority Because given Affe I; §8; el- 8 
then there is more than the mere pdssihilitv. that 1 a questiofj of 
federal iaw arises sufficient t§ satisfy the "arising under" 
jtijiseUeiionai author^ation of Article III: Givefi this and^tKat 
Congress Has spoken; the United States Supreme Gouft 
should consider to exercise its supervisory power [MSriniry V: 
'Madison; 1 gfangfr W } 177 (1803)]: 

_This court is the Petitiongf's last and only source of relief: 
The gguft of appeals Has decided an iffip6fi3nt federal 
question thai: eonlliets with_ more than a dozen feievafit 
decisions of the US Supreme Court and other courts of appeal; 
and has thus far departed from tfig accepted and Usual course 
of judicial proceedings: 

3d 
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1A§I§ ©F FEDERAL JUffigi^flgM 

in the mmf ©f FiR§f msfj&m 



Federal jiifisdMSn is autKSfizgd Bjf ArMa§ h §8; cl- 8; 

AfMelg ill; Arti€ig vi; &g Sth mi i4th Asm$sm& f mi §s 
y.i:€. §i4S; %m §3§l;iiil5M§i§i: 



ffi its ggSiion [Hereinafter ""©ecisior? fceld in Appeal $8: 
§8=2§93j fggarding tRg aB6v§=ei?titi§a patent application 
[SSriai nuSiBgf MS: @N§M§?j 8 &g ''457 S^H6a^; Ac- 
claims Ai8§j; tRg BSard Sf Patent Appgals and ffiteffefences 
affifmea tne reieciions of the appealed claims 13; 14; 21; 22 
and 24 &r6u§h §§ ufiagr §5 ull: §i6l afia 35 U:§:& §1-12; 
first par agraprt; and reversed trig exarfuRef 's rejection of some 
of tie appealed ciaims under Section 103 of tRe stafute: TRi 
dai§ 6f fog Secision WS§ f/2?/§i: flag S§qii§§t fe? 
RgeonsMerai36n Wa§ dgrugd on k/li/Ql: 

PgtiMongf fogrgaffcer Mgd a imaif Nsfigg SI Appgal in fog 
United States §6iift ©f Appeals FSf flig FSdSral §Mt fsefiai 
nurnbef MS: QM146j arid appealed fog §ecision constituting 
trig rejection iif Md By fog § Sard Sf Patgnt AppgalS Sfid 
Mterfefeneeg Sf all pending claims Sf fog '457 gppiiclfiofi 
fyf§UaHt iS §1 U.§:G: iill Snd 35 &:§:§; §i§l: MfdSfig?/ 
fogn Appelant? rgduggtgd a Rgafffig; Biif Was d'enM- FSiif 
Arnieiis (Stffiag reegived pemiissiSn to enter Briefs ffSrrt trie 
Respondents; prepared tReif rifnely suBrnifted bnefs to tRe 
fotart were not gntgfgd; even on Motion and on MoSoit f8r 
Reconsideration: 

On ll/8/§2i; fog ^Stirt ©f Appgals aififmed foe Board's 
dggision fSf putative lagfc of enafegrngni under 35 U :§:§: §1H>' 
f I, afia inaggutengsi ana piitativg iigfe 8l UMify' Ufidgf 35 
U:§ : g: §101: Tfig Appgflant fgqiigstga a rgRgafin§ and it was" 
deniga Sfi 12/3/02: 
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€©NGISl STATEMENT §F MATMiAL FACTS 

I 

Fact I - '457 Teaeties and Saims a gaiofimeter and 
Method to Evaiuatiofi Speeimefis 

PefiMSngf pAppfigSl^ 'ffiVSrtef 8 ; "AfpsHaHPj, MitcRgH 
Iwaf^ is a U:§: citizen aria irtvent6f WHS ffl§d 

fatat appiieaiisfi §:M: 9§4§6,4i7 ( 8 feg 'Is? application"! 
whieh Is ifig §ui5jggt matis? @l feg afeeve^enfitigd agfe ! 4§7 

teaches and claims Mvention of a novel calorimeter 
(heat-measuring instrument) and method used examine 
and compare heat-gmerating m§tai samples With full tRgfmai 
confoig: The inveniion measiifes feg Rgat WRieR fee^samfies 
produce when electricity is driven through them [Al83 in 
;457; A72 M iwaffejfg, Al78j AifMff, M6lf§|8j: TRg 
heat measured By '457 c^raeterized what is called "ac^vvty" 
of fee sarnpii; which is dgfined as fee rafiS §f feg output Rgaf 
power given off by the sample compared to the electrical 
input power deiivefed: Some of trig heat is gefief ated from feg 

iaading of hydrsggn (a laa^fete fdMsm. (a s^wrtieh 

absorhs hydrogen in the same way that a sponge fiUs Wife 
Water); 

'457 teaches a muiferirig eaioHmeter [Appendix §; Al§§; 
ATI; also A178; and pap ©§17; iln§§ 1=12]: 

'117 @r6ducg§ data characterizing feg §asipig§ [Apjpgfidix I; 
AIM, p9% ©utsidg fe§ gaierimgfer {Append^ ©], fes hsal 

given off By fee samples is earefuily monitored over time and 
compared with controls as taught in the SngSral specmeation.- 
Appendix E shows the output of feg muitiring ealofirngtef in 

'457 complied and conformed wife fee Patent Act By 
tjeaghing fee suBje§t matter defifigd By each §1 feg rejected 
eiaims,- and then set forth feg Best mode contemplatM.- 

fi 

Fact 2 - The Claims ©f { 457 Have ©pefaBiiity 

Mependent QsM 13 (Appendix Alp eiaims feg 
method of measuring feg heat production of a sample "to 
dgtgrming feg gftifiium giggtxigai drive S6ffiaiti€m fef Said 
Sampig and thereBy* characterize said samp , i§ s f6f ife SptMium 

1 
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input Signal power (in Watfe) drivg €Snaiti8R- §piafigiiig; 

giaiffi i§ mm •Maifig §aid §ampig 8 [©§ page 17/ iin§§ hny 

"leading ::: said material 8 [®§ Jap 16; lines 11=14; and in 
SWartz (1992J A9§); SWariz (1993); SWariz (1994; A97jjj: ©aim 

1§ giaifRg R temaiiy wmtomg (@§ ^igg i8 ; Hne § 

through pag§ 19; line 3; aria also page i§ ; lines 14=18] and 
deriving ffig &§rmai response Sf §3id sample By 
eofnpiitatiofiai means inciuding acGoiifiting for &e mass ana 
tempefafiif § distiirninon of at least Sng Barrier Between said 
fffip s [OS page 22; iines Ml ana MS 18 mrSiigR page 23; line 
14; aiso page 23; lines 21 tHfoiigR page 2i line 6; and lines 
1447; Sita pagg II; lings 4=li]: felaim 13 &en 6laiml 
defeasing feoiigR a series of at feast fee incfefnentai steps 
tfig §iecte€ poWgr afivg cSnd&ons Sf said eiecfeal cifctut" 
MsWgd By mgans fSf "agfivffil fSf eacH §m step 
Gonsisting of the mgfmal Sutpul felafeonsHip of said sample as 
fufigti6n 6f §aia drivg stepi; &gf§By deriving an Sptimum 
drive condition of Jaid sarnpig* [0S page 15; lines 15=20; and 
page 23; lines 14=17]: 



Fact I = Peer^Reviewed Papers Are Eviderice 

To support utility ana SperaBility Sf { 4§7 and tS 
a§ffiSnsirat§ enablement; tRg irRrgfitSr eSffig fofWard Wi& 
sdiia siiBstafiiat- and timgiy; evMgfieS Sf 6^Sr3&ygfig§§ Srid 
utility proven By Ris peef-feviewed paper puBlisHed By' me 
AMgfi€an Ntielgar S6eie%' [RSfgaffer ff SWarfzi§7) ff ; Afl; 
SWarti; M.-; 1397; Ms f&KnS/Sfy; §1; 63=74; Aft; &6 A83; 
A90]: fhg figufg§; frisks'; and e^MfiSriS Sf SWaftz(97l are i§ 
idenMgai to WMt Was taught in feg Sngffial specmcation and 
glSimS on tfig datg Sf thg original filiHg: A preprint 8f mi 
Sited paper Wa§ ingiiidgd Wife trig original specification: 

§Waf^(97} pfovgs that thg present ffivenfc&n Was.opefafeie 
and Gorrectiy taiigRt in tHe Sfiginai specification and claims 
on mg filing date 6f tig applieatiSn; 3nd this is validation: 
Appoint §ui3mitted this iterling relgvant reference gigven 
(111 times t6 &§ ©ffigg: AS glgVgfi (11) g8pig§ [Al0=Ai3/ f IBIS 
1 (Al8)3 WSS fgggived By l^g §ffi€g ifia B6af d: THg plgif 
Was submitted; tRen restiBmitted rgpgatediy; , in ffig 
exS§€taM6n that it WSuid Be fgeof dgd Snd e6Bm&e& ffi fact- 
pggf-feviiWgd §Warfe(§73 WiS spgfifiealiy di§ai5§gd WitR ffie 
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Examiner"; and discussed m the Appeal Brief to the Board on 
fage 40 ; in thg Igpiy Brief ifiglttdifig on p*ap §4§; 1§; 
24=25; and in thg Iggond Reply Brief ffigiuding on pages §4: 

Despite Being submitted^ and received; §War£(f7) Was 
ignored and systematically removed from the Me 
[All7;Alp;A3i^3ll;A§iM3§6;A3§^: To this day; 

iwafiz(^) l§ f\@t Ustgd m &§ M &§t §&M (ps) m m 

fe§ ©flgg's revisgd H sgg&nd ©ggfcgt 8 (Ao^; R6f i§ it kited =8r 
s^fantive]y n add>essgd~ in the BeSSm WRieh Began this 
AppgaL '****=! 



Fact 4 = Declarations Are Evidence 

Siipjpgffing utiiiiy and Sp^raMny 6f '457 and 
demonsgating enaBiement; the inventor suBrrutted several 

De iafafions tAiI;Aii;AiS;Al8;AE; Al8;A§i;A36;A38;A44; 




SHginal filing; Were sliBmittgd: On 3/12/97 a §gg8nd g6py" was 
submitted and discussed it in the Response to the Examiner [pages 
50 and 5l] : THereaftef; Appiieant Was informed By Examiner Dafiiei 
Wasil that said piiBlisHed paper was "missing" and Had Been 
removed from .the file folder: Qfi §/2§/97; Appfigafit replaced trig 
paper With a third copy; and discussed it in tHe Response to the 
IxamMgr [paps" A . and §]: After it Was ignSfgd; on ll/8/'§7; 
Appellant sent additional Jopies to the Board (in triplicate) and 
discussed it in the Appeal Brief [pages 47; 57].- After it was ignored; 
on 6/25/_98; Applicant sjertt the eighth; ninth; and tenth copies of the 
ptihiished paper to the Board; Bound to each edpy of the Reply Brief: 
Receipt of §Wartz(97) is documented St least five (I) Ways.- 
First; on the original specification; the preprin t is listed: 
Second; there are the numerous datestamps of the Patent ©ffiee 
iAiO=Al3; summarized in Table : 
ThM; SWartz(97) Was listed on Forms l44§ (Ali-Ai&Ai§): 
Fourth; Swaftz(97) was discussed in the Response to the Examine? 
[fageSjOJnd II] gf thg 3/p/§7Se^6rlse;,and pages |aM 3 in trig 
5/26/97 Response; and in the Appeal Brief [pages 47 and 57j: 
Filth; th@ Board admitted ii reeeivgd material "attagkecl t8 
Separation 6f §f: MMgll §Wartz §up^rting" Appgal Brief:" f?apgf 
N3: p)» [on pagg p ol said decision] and said @eclaration Wis 
physically Bound to SWartz(97): 
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A47;Ai§;A§9)] mm a§iiv§r§a sMss^m Mgm&fc te fei 

Examiner's rejections: THe Separations were received 
[Ai§=Ai§; A18j: TR§ gggiafaSofis contained factual 
statements Witn paftioiiafify' directly addf§§§in§ How fee 
specification adequately descriBecl trie siir3ject matter recited 
in C3aim 13; and demonsfrating mat it" operated as stated and 
ma* § person sf Srdinary sM in ffi§ aft WSuid RSve 
understood tne inventor to Rave been in possession of tKe 
claimed invention at tne time of filing.- 

Trig ©eelafartfs suBsMMaW arid My addressed all matters 
and issues er&eizgd By trig 0rl6S and e*piMy fffeuftid eacrt 
and every is§ii§ wife sSlid suBs^ntive evidence: THe 
§§€iafati6R§ Rav§ pfSVerl ^ aft adequately written 
descfiprion fequifement is m§t Because tHey aemonstf ate tHat 
fe§ present invention Works ^.taugBi in fe§ Sfignal 
specification and claims; and feus contaift averments 
fegaf cling evidence estaoiisning trie utility; validation; and 
operaiSuity of fe§ Appiiganr's daimeci suBjSct matter: Some of 
fe§ §§eiafanfe reButted wnat fe§ @ffic§ faMy; and 
egregioiisly claimed tHey said: ©trier ©eclafafifs state tHat tKe 

W Has utility mi feat fee §m&§ eit§d aft Mas fiStHiRf ts as 

witn trie Appliearit's precise invention: 

©isciission of the ©eciafations was made in the Appeal 
Mel and §§piy Bn ; §f t6 fei iSard [Appeal Brie? pages 40=43; 
Reply Brier pages 14; 11, §M6, S§eond Rgf ly p3gf 3] ifid ffi 
6ther responses tS fei EXaSurigf [Ai§8, AM=MA§M5^ 

mmm* A§i9=3i§, A3i§, a§§4=§3S; pmm t M®m, 

A3§&38fj: **** = § 



**** - 3 THe aatestamp of tHe Office agffiofisSates Hid §eclafitions 
wefe received [Ai6=Al§;Ai8]: EaeH §eciarati6n Was i€£8SiBaftiid 
By statements suffSnafig tHeif mfxpciuction ffieMiifig JW. and 
expiiQii showing of good cause and sufficient reasons wRy tHey Wife 
not presented earlier.- Said UnreButted §e8lriti6ns include tKe 
SWartz gggiaraMofi (A28; 9/16/9?; F6X ii&mtiSR {AM} 
yaflove ©eelaraMen (A§§, Verne? Separation |A3#; 

9716/97); RStegafd Separation (A47; 5/15/945; Bass Separation 
(A3| 4/17/%) and te^mony from ©rs.- Melvin MaS§ (A4§), Brian 
AHefn (A5$ and Siy MurWeti (ASl): 
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There has Begri a lagfe of dug process:. The ©eciafations 
remain ignored with respect to their factual engineering 
content regarding opefaBiiity and utility because tHey 
aeeufateiy and aB§6mtgiy refute the SeeisiorVs erroneoiis 
stafclmgnS and f 6§iM6n: f^Sf has fog decision producM any 
fei§vant §uhstafliv§ gVidgrleg t§ IKS eorUfary: TRus; it eann6t 
Be aetefrfuneci from fog fgggrd which = if any - of these 
sUBSiirfgd avgraignfe By fog §§6iafaRfe were i8frnaiiy~ 
egnsidered in the Writing of the Decision: 



V 

Fact 5 = The Office's ©wn Witnesses Provide 
Impeccible IvidefiOe 



Thg-6fegpifi^wii-w{fiiS5g ; inaGi?iif ateiy cited By the ©ffiee; 
©f .• MigRael Staffer (A55; 8/7/61) said; 

"I do not see How anyone could construe anytHing 
that I wrote at Scientific American's site to implp 
that there is 8 fi8 utility 8 in cold fiisiSn,- mucli less in 
insfrumgfits that might B§ used in cold ftislei and 
other scientific experiments: It appears feat tfie 
Board of: Patent Appeals considers me an expert on 
this subject: As an expert ::: I would agree [@r: 
Swartz's invention j « s does have utility 8 : 

!^g-e#jagja-p^wiffigsa.. Jgd R6fowgii (A61) ; magguralgiy 
cited by the Office; said; 

"None of my statements referred to trie 
functionality; operaBiiity of performance ol Sr.- 
SWarfe'S muifiring calorimeter: Nothing i fiiyg 
published of heard from scientists casts doubt on the 
claimed capabilities of pi: Swartz's invention: I 
interviewed many people and some scientists; sudi 
as Df; Nlichaei McKiibfe; were enthusiastic about §f: 
S WafJS's device: Therefore I stated feat if may Wgll 
be a "supgrB research tool" in the artMg quoted." 
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% §? : Mm; US NSvy; inaccuf tfgty 



gited By tfi§ ©£fi€g; s3id/ 

"PefHaps tfie deafest Scieniifi'c fact; at tKis time/ is 
the Hardest lor physicists to accept nuclear reactions 
apparently do occur in aeutefium-ioaaecJ f 'd } % and 
probaBly in SifiSf solids: s 

P&g§ of Navai RgsSafeH; MAVS® P=358§; 1§; V§§]: 



the ©ffiee; said; 

Significant positive results Have Been obtained 
(By) idQ ^oiips from mor§ tfiaS l£ counfeigs 8 



Fa€t % s ?§tii§figr '§ ©idaxaiilS Pr8v1& MdiMSfial 
Evidence 

§f : Se6tt ghuBB (Ast; 8/i§/2§6i) v said; 

s Df: SwartS Has invented an important; new device; 
wHose purpose Has value for measuring activity of a 
sampl^:" 

Df: Iu§§n§ F: Mail6v§ Said (A58; 8/i§/I§0i); 

"Tne activity of a sample is an irnpoftant issue and 
lf§ ffi@isilrim§fit Ka§ friaf uf$i$::: TO invention 
d6@s not require trig f@pf6dtt@Bility ol €813 ItisioS 
phenomena::: RotHweti actualiy praises f457 stating) 
This could He a stiperB fes§afcH tool;::'*.- 

©f« Hsi f§x (Ai^8/i3/I661) §aia ; 

s :: : trie method of measuring the activity of sample 
in the aBove^entitled action is clever; not oBviotis; 
and is an important invention with utility." 

Sr: Mi€Ra§i M€&iBr§ [in &§ arrici§ citea By M §fe/ 
fn^fu'ig i l§; §4=§5; said'; 

8 F6i me ::: perhaps the Best report at tHis 
conference; Was that of Mtek Swartz:" 
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vn 

Fait 7 = PetitioSef *§ SuBmitted ExBifeits Are Evidence 

f&ffissm mmimi ixhiBits mm stiB&m&my dilute 
fes ®Mg§ ana disguised torn wiih tR§ §£§§§ and in &§ 

Appial Bfigf [pages 41; 11=5% Reply Bfiel JpaggS §=6; 124§; 
15=16, IMS], ana §§€6nd Rgpiy Brief Epag§§ H}-. TH8 

E5mi%it§_ingiM§a hundreds' ©i f@&ffime& pufeMsa 

papers [TaBiS I (Aifjj ifigiuaini SWaffe(<?2); Swafe(94) anS 
SwafS(99j [A92;A9S;A83j; MaMove ppM6=l4§; §£SfS§fe@;§§); 
Afata(§g); €§lffiii(f@)j P6fi§(§§); B6€k?iS$0); SSaK(§l§5; 
Mg&iBfe(9l); S\ene(§6); R6iit(§i5; NotoySp, 9tAMfy 
Wiii(9l>93;94); BusR^ Miies(§4^ ; 93B ; 94§5; Mzun6(§4j; 
and MeKubfe, SRI; Nummary ©ufffig l@&& f Infinite 
Energy, 4, 10; pp:34=IS; (!§§§)]: HSWever; i&§ §Waffe(97) aria 
the s^Bffiifted unreButigd ©ggiaraiiQns" 

(AS|,Al5;Ali;Al8;All; M§;A§i;A36/A38,'A44/ 

A47;A4§;Ai@)> thes§§ fxRiBit§ = also siip^M in th§ 
«Sp§€taMon that th§y W3uM jai read and €6nsider§a = Vim 
(in violation of federal regulations and normal cuitomj not 
even r§€6rd§a on ift§ ©6gk§t §H§e1: When &§ EXamiriSf 
ffilSraigd thi Petitioner thai; they Were femoVid from &§ fife 
folder; the Petitioner fe=s®t them; and then fe=fe=sent some of 
them [inGlueiing Swafg(97)] ele"ven times: 

The" standards of fgyi§W require feat tR§ ©§giSi6n Bg-B§§gd 
Up6n-fe§-iny.enM6n which here mj§asUfes R§at release ana tR§ 
activity of a sample: Instead mis Seeision commits eieaf error 
When if piifpofjs that th§ ffivention did n6t Rave utility of 
Validation based on its sole reference to other aft- Here; tfi§ 
Office ignored the evidence; ignored the invenfion; and "Rand 
waved'' aWay from '457; instead pointing to ^eoid fUsidn' Ss^if 
it were a for Bidden Wore!: It is merely,- one of several seientifie 
and feseareh environments in which the present invention 
finds utility: 
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©ffly By" §UgR imBfoper SgtiSri 3§ iystiffiafeaiiy ignoring 
evidenge ean feg ©ffice and Board purport ffiat tffis invention 
Has no utiiiiy: As SfniSiS SuriSi Fox stated; 

s ::= (A)itKougH an estimated 300 patent applications 
Have Been sent to the U.-S: §ffdce of Patents and 
Trademarks try inventors of new gold fiisiofi devices 
and systems; no patents Have issued citing tHe prior 
aft- inventors in other countries Have Been 
successful in obtaining patent protection By trie 
governments.- @ver 100 low^enefgy nuclear reactions 
patents Have issued in Japan and many more in 
various European countries 



REASONS FOR GRA&Tlfcg THE WRIT 

I 

Briefly; the gravamen of this case is that the ©ffice Has (and 
thereafter tfi§ B6afd Ravg) n6t pfSBgfiy* M6Wgd Bi§tSfHafy' 
standards' 8l r§VigW arid nSt gSmfligd with &§ autRSfity 6f 
AfMeie t. §eeS6n 8; ©ausi 8 and ife enaMgment tiwSugR 
GongTessional directive and starTife 

A Beeisiofi arising under Affeelg I; Seefion 8; Giaiise § 
shSUld Bg accurate; and if sHStiid Bg edrtiistiRt Wtik tfi§ 
fggofd; and feMergd With full and ju§i eSnSidSfSfiSn Sf 
submitted ExHihiti and ©geiaraMons; But this one does not- 
THls Decision does not read on the original speofication and 
elairns: 

THe Writ should Be granted B§Sau§§ if trig ©eBsion must 
fgly up 6R rgfgfengg t§ a?t gut 8i I gistR Stfier fean fc§ 
afeove=enMtigd spgeifi€an : 6n and giairfis; then tfi§ ©ffice's case 
must indggd m fate WgaK and mat aiSfig shoiiid dictate 
all6Wangg of the present mVentiSn: 
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Tn§ Affiieiis giifiag wife silingeci BS&t By denial of a 
Heafifig and thereafter By tRe gourds failure to docket their 
feUf (4) iaB6n : 6tt§iy=Jref af§d and tirr£iy^bffiitied AffiiSuS 
Curiae Briefs gv.ga-te6a^-fe8ffJapaUg^gg8^BigJ8iKg 
A ppeMees_feere_Resp6aaeat3i : TH@ Writ sHoiild Be granteel 
because instead of fairness; trie Decision siiBstalltiveiy ignored 
th§ unriBtttigd Se^larafits; §Me^=ifi^§=ar% WH8 JiaV§ 
disputed jflne Office and attest to eonttannanon With 35 U.S.-G: 
fiOl; The Declarations dimenslfaiS W original 
specMeation arid claims clearly define" siifeieel matter of 
GonsidefaBle utility; and tRat tfiefefore; trie Applicant Fas fully 
gonfofmid With; and §atisn ! §d; tK§ fgfU&gSlSRS ©I §1@1 6f 
Pita* Agt and ffigt at ieait 6n§ (1) stated 8Bjgga : V§ [SiSHa&a 

Qii Qd: ffnMsm) v-. bmntsdisSn, §:PA. f fM §16; M f til 
usPQ IIt", 144 (§fd ©a i§8i), ga* dsti§d ; 4si u.s : §is,» i@§ 
i^t: in% 7i tJd Jd 1?4 fi§8i); M au Pmi m Mmm § §S: 

U§PQl;8r\lQ;10n:i7(8th ©f:l§§8)j ^rfiniz Snfl groix 5:§/fn; 14§ 
ESPi' 3§§, 11141 (€€PA |9f|$ gfe&rB gn Mgnfs; 4:04(4] 
[il83jj RSytfffin QdmpShy v-. RSjSSr @§rpmtiffi; U-.S-MA:; 
Meial Qsm% 1§8§; 724 F:Id §11; US y§F@ I§2]: 

Ill . 

The Writ should Be granted _ Because the ©eeisiofi 
suBstantively ignored SWariz (97) WBiefi derfionsiiates 
enablement at the tirne of the initial Ming despite tiiat 
validation oniy Jomes through peef^fevieW.- Eleven (11) date 
stamps of the Patent Office are impeccable and undeniable 
evidence which demonstrates suBrriission and receipt" 8f 
PeMt(6ngf '§ pi§f-fevigWgd BuBii€§ti6n: ft 6r6ves fiffi^ and 
enablement as of the filing date of this apptieation; sueR thai- 
one af^kiii in m z& js\m genduet: thi§ paM witheul undue 

gj^e^SientaMSn (AIM): 



THe writ should Be granted Because the Seeision ignores 
th§ standards 6f f§vi§W and ign6?§d vieM6ri§ 8f &§ feiffigg'i 
own fuies and the aiiifi6fity of tR§ UJ: €onsn : Mon: 
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Trig normal standard of fevieW requires fee ©ffice address 
feg ffivenfion as it Was a€fea2y taught in feg Sfigfeai 
sfggifigSMSn and eiairRS; BUt Here fee ®ffi£§ aid not 

l^g normal itartdafd of fevigW requires aiscussion 6f fee 

siifesuttea (feat R6t dsgkgtga fey fee §Me§) gigiifgfisns 

Bggausg fegy" pfovg utility and enablement- 

TOg normal standard of revieW requires fee §fBce 
suBsianfivgly addfgss" SWarfe(97) after it Was discussed in feg 
Apggai Bfigf on BSp 46 [alSS paggs §M4; ifid and in 

feg RgpLy Bfigf on pap &7 ; 340/ 1§; MM: 

TRe normal standard Sf fgvigvtf fgaiiirgs feg ©flcg tS 
ffSVMi feaSgfi t§ d§BBt feg 6Bjg£rivg tnife Sf' ^ Sf feg 
eeglafants'' slaiimgnts [EfwifffiteeH £orf: v: At §i8rgi; lite:; 730 

F:Id 753; ?6I; Ml U§F§ 473; m §if: ft fcg§ flSt 

It just ignores feem ind SiaKg§ fig mention Sf g^eSjr iffRy" 
relevant gvidengg Ms nSt Bg§n stiBstafi^vgiy addfgfsgd: - 

f^g normal standard of fevieiv re^iiif e§, feg Office nSt 
repeat disingenuous fnisslatements 

iTig normai standard of review requires feg ©ffice tS 
address feg ©Meg's mi§s^tgmgfit§ WBicR are directly 
g6nixadieiid By gvidgfigg already ffi feg f§€6f d: 

Trig normal standard 6f fevigW fe^uggs feg ©fficg admit 
feat fegrg is gB§@k«g impgggaMg arid indgiiMg $ti&$8E§ Sf feg 
©rfe's 6Wn datg=§tamp (gigven SrRg§; 8M dSeurRgRtgd in feg 
regord) srioWmg feat fee ©ffigg received feg rglgvant E>feiBifs: 

rag writ shouid Bg pififed isgga«§€ feg ©Meg iamemMy 

stated Wifeoiit gvidenee feat feg pfgtertt feveritiSn Ris a 
pfeiVg iagfe 6f 6pe?aBiitty Snd utility" Undgf 3S U.S:§; f ill; 
If! and §i§l; §v§n ffi feg Meg Sf feg tf§A Si Wgf SM feg 
unremitted sMgd=in=feg=aft ©geiarant and Mely--suBfflitted 
EXhiBife: If feg ©ffigg mu§t rgiy" uBSfi reference tS art cut Sf a 
gigfe not gvgn made from feg Sfiffeai spga&a^Srts" and 
claims; and miiit systematically ignore unfeimttecl 
dmy^UDffiitted 6eelarati6ns and ExMSiii; feen feg §£rice ; s 

p6§iti6R is wiak = whi€R shoiiid ajclstg aiigwangg el fee 

present mvenfiSn: 

1G 
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_ v 

The vvfit shouia Bg panted Because the original 
specification and claims complied ana conformed Wife feg 
Patent A§t and MugHt trig §ulfggt matter dgfined By §aeH Sf 
the rejectee! claims,- set forth the Best mode eontemplateci; and 
disiSigMy p§int Stit and glaiSi feg stiBjggt irtafl§r WTRigfi 
constitutes fee invention: TRis is forever cofroBofated By 
unreButted Deekf ations; ignored SfnicuS SufiSi Briefs; arid 
plibiished peef=re viewed paper timely submitted Wife 
evidence including the impeecaBle date stamp of the ©ffice: 

The Writ should Be granted Because enaBiement and 
validation of feg present ffivention are an issug Sf fact; 
suppled By unreBiitfgd Bgclarante; unreBuirtea IjfeiBife; and 
§warjz(§7) s laid enaBlgment Snd Spgf ability 3f feg ffiventiSn 
are grounds supporting patentability: 



@UESTi©N§ present!© 



Sid the Decision Misread tHe Claims of tBe Present 
Application Under II UsSs^s §131 and II \j£& fill? 

. I 

_ Deviating from tRg normal standards of fevieW; tRg 
DggigiSn ha§ ffii§fgad feg gjaiffiS Sf W far ffSBA feat fact feat 
it is a novel caiorimgtef (i:g :; a Heat-measufifig inSrrugient) 
[Al8§ iii '457, Aft in §Wariz(§7); A178; also A1934§5; and 
MS1468] and a K ffigifi@d ta «: gfiafagtgfizg (a) tfM§\&^ 
PitifiSner discussed this invenfiSn; pursuant to 35 U:S:§: 
§1H;J in feg Appgal Ifigf [APB and Rgply Bfigf [pages 

MQ, 1243]: And yet? even feough feg pfgsent invgfitiSn's; 
subject matter regarding measurement of Heat ae^vrty,- and of 
chafaeterization of samples was discussed: M©&]L8f-.tfig 
W^fds— wMdi.§figompas^^ 

menM6nM.ifLilg-13§gi§i6n i Instead,- feg Decision Sf feg Board 
Mageurateiy suBstitutes feg Words s eoid fUsion" repeatediy for 
feg Words "ligat production 8 ; and for fee Word s aetivlty B ; and 
for feg Words' "eigeteg p*6Wgf dfivg"; and for "'fegfffisfiy" 
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moffitering 5 ; s tfcgrmai output''; s 8ptlmtral drivg SStiaMSR s } 
and even for "Mfeffig calorimeter": documenting this 
forever, &g ©eeision refers s g8id fii§i8H s agfcry=§ix (§6) 
times; But tRg SBSvg W8fa§ m St a& FurtRer 
ruBBef^stamping trie ©trice's error; and denying justice and 
&g Amerigan Way"; &g decision 8f tRg A\B pgfia€§ §6urt uSI§ 
trig WSfSs "€§!£ fa§i8R ff 14 times; feiit ""g&Sfiffigtgf"" not evert 
once.- 



ii 

An inverlri6n (in ife sfclgtuf §; operation 3Rd cSmposinon) il 
dgfffiga By trig claims and &g original specificarion: HSvvevef; 

&i§ 6§ei§i8n has faiiga ts gefrgetiy assgfiB§ feg inv"enri8n ana 

then is aBolit art clit of clotR mad§ of otRef than tRe present 
invention and glaimS: XH^^gasiSfi-dog^nol^eajiafeiy: 
diseussJRg-SrlienUnttgnn^ 
entife-De^ion-ae^at^lvldiscuss 
M§y_M§-dire^^u6tgs.fj§rJx.tBg-8n 

Trie misreading of giairns and siiBject marigf is the Office's 
segue t6 eite tStaiiy ifrelgvant art { S ¥P S tor ©r§: FiSscnntafin 
and P§ns) WfiigR tfigfi g8nsMttttgs trig entire ©ecision wliicR 
&en ipSf g§ &g present ifivgnMSfi a§ it lgctufgS an &g «f8rk; 
activities; and mistakes; of others; specificaily §f: 
Flgisenmann and Pons (FP) S 8m 1989 - and n8t &g Sngfiai 
speeifieation and claims of trig aBove^ntitieci invention 

[Afpsife^;8 ; Ei:^'mii§; &g §eB§i8n igaas away ssm &§ 

present invention: §3rroB6fatifig this; the Decision did not 

reBut &g ©ggiaf aM6n§; 6f &g EXMS; 8f SWarfe(§^; feat 8niy 

refers to Smgi irreigvant irRffiateriai aft- AS a ?§§i3lt; nofie-Sl 

tBe-Decisioa-of-Boafd-t^-pagesLpert^r^ 

invention But FatRgf t8 tfie ©rfige's R6W fSurtSgR (14? y§ar 

long attagk 6fi €8& fii§i6fi .and thoig f 6or ArRgfigan c&3&i§ 

who have dared to feseafeh and develop it as an alternative 

gngf j*y mm fsf Asustm it is my toy the ©ffigs sg thg 

present invention "gold fiisign 8 in§tgad 8f a nSVfi multifing 
calorimeter and method to measiife Heat producing aetiyity; 
that the ©ffiee can get away With its patent nonsense such as 
giiiSiing that heat mga^urgment is an "iinartainahie fesiilr"" 
WReii Appendix I herein frSm tRg fggSfd fegioW Rgralds 
otherwise.- 
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m 

mm maMG^/feoil^iate" attack By tfi§ Patmt ©ffice on 
the Words s e61d fiision s is weil=iS6wn and i§ contrary to tRS 
gomffionsSise interest of Uni^^ States security: As 
Amicus curiae Eugene F: Mallove; §e:§ Has stated; 

"Tlie most notaBle efiafaciefistic of tHe attack 
against {lie Swartz patent application at kind is its 
stale fixation with misrepresented events of 1989; its 
citation of erroneous reports; and its continued 
argument from supposed authority; rather than from 
evolved science and meticulous expgrffigfifc" 

TR§ ©gSsiens 1 gontinuai fefeffai to H g61d liasion" father than 
'457 is systematic prejudice Because the present invention is 
not "cold fiisiSn\ Ba* father; i4§Li§-a.mgafisJ^^ 
measure^a^ampie^ It could detect 

fold fusion; and it coiild cRaraeterize samples iised for eold 
fusion: It also makes Better Rome i/ater Reatefs; and safer 
more efficient energy systems: 

It is more than iffifortumti feat m& U:S: at War; tfi€ ©Ificg 
continues to Be fixated on using disMgenuity; systematic false 
statements; and reliance upon fraud: *^=4 

„ LAW 
Point 1 = The Office is inaccurate and disingenuous aBoiit 
thS Subject Matter 

Because oMts errors; and its Basis iipon disingenuous 
notions> the Decision is necessarily inconsistent with several 
standards of review and case iSw ; TRe Office has acted 



f***^ 4 JThe present invention; '457; Has Been used to measure data 
for DARPA and has already Been esSiBed in ptiBHcations By tRg 
Amefiem Nuclear Sdcieiy: Their work is imgeeeiBie and does not 
explain Why With the USA at War; ,tfig Qf£c§ gSntinfigs id Bi 
d^geinious and disSifiiinate and vioiate the US Constitution and 
Gonpessional directive; just §6 that a few under color of laW can 
further deny the USA access to ,an avaikfeie^4^^^ve energy 
source: It is fepfehensiBie that in this case; the ©ffiee ip6f§§ input 
to from sSeMsts; and from tho§§ WR8 §§fvev &§ ffiiiifafy; NASA 
and DARPA^ It is repfehinsiBig that in this eas§; the ©ffic§ coverup 
continues in th§ federal system wiihoiit ageoiintaBiiiiy: 

m 
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odiousiy avSia fe§ gSn^Sffirig aiifeSrify 8f fee 
GSRs liftifeofi: 

TRg geeision fejeeis fee reasoning of /n fe Morns fi2? F:3d 
1048; 1053=56; 44 USPQ2a 1023; 1027=30 (FeU- Gif: 1997]] 
demanciiiig feat tRe interpretation of opefaKiify and utiiity is 
prgdigaied iapon feat WfiigR one WR8 is §Med=in=fee=art 
W6uia f§ieH: 1B8 ©f&gg SH6IM Ravg given feg claims ftgff 
Broadest fgasonaftg intgfpreMSR consistent Wife feat Wffigfi 
those skiUea=ifi=tRe^ai4: = L§ ;: Seeiarants and siienced SaniSiS 

The Seeision rejects tRe reasoning of In re Praier [415 ¥M 
!§§§; 162 U§f § 541 (g€M 19^9^3 Be€aus@ feg pending claims 
miist Be given tRe BfSadest feasonaBie interpretation 
eonsis^LwitR-tRe-sge^cation : 

TR§ gegiSiiiS f gjggts feg f§i§6^ing 8f 7n # [893 F.M 

i§ us?@ia i§2@ (Fga\ §if.- i^j ti&sm fe§ 

specification i liafly aria eXpliafly stated feg mganing 8f feg 
terms' in feg daiffig WRigR invSR/g afi invenfen iised t8 
measufg R§at=pf 6diiging aBtiity; 3f ag&VJty; 8f a sampie: 

TRg Seeision fgjggfe feg reasoning 8f In fi PrZ&r [4l5 f-M 
lM f tfZ U§P§ 541 (ggPA 1969j] Bg€aii§g fee ©eciiion reBes 
§61giy on art,£ut 8f a gisfe 8feg? tR3n feg pf g§gfit §pggifi€St[8fi 
and mm§: TRg §ggi§i8n ffjggts feg rga§8nffig 8f In fi FSrens 

[4i7 Ma IW% 1074; 163 y§P@ 66§; §ii pgpA 19^] and /n 

fi Qderwener (ill F.Id 826; 82§; 47 USF§ 4S5; 458 (§§FA 
1146)3 Because feg §IMe falsely piirpSfts feat feg invention is 
«eoia fusion 8 rather, fean a rngfeed & mga§urg feg RgSf 
generating activity of a sample: 

TR§ ©ggisiSn fejggts feg reasoning 8f Newman v: @Ui§§ [§77 
F.M l57l; 1581; li USP^a %$® f 1345 ff§i- I9fc9j] 
eeeaiise feg ©ffiee derides feg present invention Wife 
fgfgfengg t6 g6ia fiiiiSn Bui- in fag\- ffigSstifgmgfif 8f RgSt 
g&msMSR of a sampfe Ras SBsSiiiMy nSfeing fe do Wife 
perpgttiai m6ti8n BU^ Ra§ B§en sRSWn t6 W8fK [A^gfid^ % 

TR§ §gcisi6n fgjggfe feg feasoning 8l In fe SWSrtz feggiuil 
feef e are" 6fegf ii§g§ for feg pfgsent inventiSn fean |U§t s e8id 
fU§i6n 8 : '457 iS appiigaBig 1:8 gaiSfiffigfeig sciengg; Watif 
Rgaiffig; iaB6f atofy testing; giggironie eng^eering; and ofeef 
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S§M§: In this gase ; &g Mygni8r ffigriMSrtgd ffiany ilses 
ingfriding thg rMasufemgnt Sf activity 6f a saStpig (Original 
ipgQfi€afi6n ; page 7) and iftg §6rrjng Sf samples lof &§ 
affieiffit §f figat WfiM thgjr py§ 8§ 8f SB§§fB: TRiii; feg 
present Mventio'n i§ USgM for dgfgrriiHling &g gMsgfiey sf 
present water heaters as discussed and demonstrated in the 
original specification: THis diversity of use is consistent with 
the directive of the appellate court [09=1107 and §§=11083 
where/ not eoincidefi tally hut fnaligiSuiiy"; two otxier 
SWenMSns Were ai§6 iaB§i§d "ggM fiiSiSfi" By jftg ®ffi€g: 



WBitiiii T&§@tip§§ Failed TB§ StaSilafds ®f KgvigW 
By iadrifig Testimony Of Sedafifiti 

Ifeiffgdsa=fHg=Aft Under II §111 Aiid 35 IfsSsgs 

I 

_Bespit§ fog normal standards 6f* fevigwj #ig ©flc3 [and 
Decision] dld^gfr in failing give suBstantiai Wgigfit tS 
unrebutted Declarants of proBative Valiig WR3 are 
sMM=ffi=fefjaff (f**=6)^and wHSsg *es£m6ny did fgfeut Snd 
refute the ©ffice's [and Decision's] iifisuppoffid disingenuous 
statements and effoneSus conclusion: Tfie ©eelarafits; 
corroborated fey the amiei eunae; prove that Peiitiorief taught 



**** = 5 IE is against die US ^fistiEaMon that &e Patent ©Meg 
foutifieiy attacks. Pefitionef's (and §tn§rs'j , feseafeH using 
fnisstatemefits and d§€eptive ohfiiscatofy Bouerpiate afglifflerit'.as 
in the a£6ve=entltied record BeloW: As palpable examples to this 

ma&k attention is direct t@ m list thai ft this eem sm 

M re §Wartp (M1Q7J dii.§fl€§ jtiS8% gafied tMt WmSfafy «8? 
measuring the loading of the - Hydrogen into a metal sample using a 
vfealion 6f that saSplg [AMi=347^^i s g6ld fiiSiSft^ to6; §6 a§ to 
demean it Similarly; trie Office; in this Gouft [00^1191; In re Swaftz 
064108]; falsely called that invention using a rlV8=step system to 
^ye hydrogen diffusion in ffigtals [A372473;A387=388]; s eold 
fusion"; too; to demean it: 

**** = 6 The Bedaranis; au&oriEes in their fields; include soSt§ of 
the Office 1 ^ witnesses who noW difeetly refute and contradict the 
©flee [©f : Rehfi; ©f Wifi; Of: Staffer (A5§) ; and RotRweH (Aft)]: 

ii 
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material &at was Jinderstood By persons vfi& normal 
enpigerffig sML TR§y prove ffial as of the Bffi§ Safe/ 
scientists Mga=ffi=ifig=aH considefea ioaciing; and Reat 
measurement to 15e f eai and to Have Been taugRt correctly in 
tHe original specification and claims: THe iifirefctitteci 
Declarations Wgfg fgggivga By trig ©Meg |Al0=Ai3/Ai§i' ated 
in tHe inventoFs pieactings and then in tfcg Appeal griff 
[ppj§=§4] ana Reply Bfigl jpa§g§ H iM§;iS=i6;i^j: 

II 

The suBmitied iinrgButtga §ec]afations were igftSiei 
fgfaf ding fegif SfSBStivg goftigfifc THe §ggiSfifife Rave Been 
f ilgfaiiga f8 s 6pim6n fi s§&i!us m&dui an adgaiiatg SXpan , ati8fi 
§f RSW the a§giafati6n§ fiM ovgfeSmg trig fnm&facii case 
Sulafiy e§!aBiisrt@a By feg l@af a Bill e@pi@u§iy ovSrcome By 
PitiMSfigf: 

NSni of thgff most MpSrfeattt feTgvaftt paragraphs are 
referred to in tiie §eei§ion: M6§t ifnpof^antiv; tRe decision 

erfgd in Smitfeifig gxagtiy- WHy &g amgBttaga ; §igiafafi^ havi 

not Bgen aaaig§sed; WffigR = if any = 8f these suBgttttia 

unfgBuiga documents fggafding 8?&afe&$ isa utility hivi 

Bg§n fSrmaiiy g8R§iagfga t|Jfesl8af4»d? if §8; H8W &iy 
reaehid tRgif conclusion given the evidence supporting ini 
Petitioner: 



FoiSf 2 = Witnesses; Even THose Gited By the ©ff ice; ©ispute 
the Office 

_ fg€ausg ^®fl€g has ignofga ©ggiafafifsjna suBffiittga 
l^hiBiis,- thg decision is necessarily" in€6n§istent WirtB. igvgfal 
standards of review and ease law.- 

Trig ©ffige ha§ rgjeefea trig affggtivg 6f 1.431 (a)(1) Which 
slates that if WHen ::: a patent ::: is fejgctsd :::: on reference .:: 
fp a pSntgd pUBii€aH8fi; tR€ ifivSStor 6f tfcg §S6j'@6l ffiittff of 
the rejected claim ::: may suBmit an appropriate aim of 
declaration to overcome the patent of piiBiicatiSfi. 
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Tfiefefori; the UnreButted Seeiafations (and other evidence) 
are allowable: 

The Decision refggis feg reasoning §f In re Morris [iI-7 F-3d 

1048, ioilfi^ 44 usp§id i^f ; ioi7=p {Fgd: i§9^j 

Because trie intefpfetatio*n of operaBiiity; Utility; and 
enablement is predicated must Be consistent vvith feat which 
oneWho is §j^M=jn=ii§=ar^ would reach: [In re Morris (."{Tjrie 
PT0 SppiigS tS feg VgfBiagg 6f feg pf666s§d claims feg 

Breadest uiFQid \U%\W _(f§4 Jif. : («it is 553633^ 

feat; in proceedings before trie FT©; eiaiffis in an application 
are to Be gyen tHeif Broadest feasoiiabie interpretation 
consistent wife feg speclfigatiori; ::: arid tfiat ciaim language 
should Be read ffi H|Bi 3f feg §§g^£iglfi3i is If Would B§ 
interpreted By one of ordinary iKili In tHe aft:") (emphasis 

added); S§§ al§6 M:P:E:f: §1111:31: 

THe Session fejgeis feg reasoning Sf M re AliSH [§4=149§; 
f:N: 66/4§l;4ll] BggaUse feg B6S|d fia§ Siiftakeri a qiigS&dn < \ 
fact for a question of law: THe Board Has Jgnored th§ 
Declarations puxpoftSig that they are s SpiniSn S : TRis is wrong 
and improper: Df: Mallove's,- or' fee other ©eelaf ants'; iise e-f 
feg words "it is my opifUon" fo pf gfaee What §6rng6ne of 
ordinary sl^-ifi=the^aft would have known does not 
transform the factual s4-aternents_e ontained in the declaration 
into opinion testimony': THe Board erred By dismissing 
declarations' improperly t© s 6pffii6n s ^tus; Without an 
adequate explanation of Bow the declarations failed to 
overgorng fe§ prim&fa&e case ffiiMally gstaBiisRgd By fee BSard 
and refuted By feg gvidengg ingluding feg geelararioris and 
§Wartz(97): 

HQW many Beelaranis does it iafcg to overeBrRg feg ©ffigg's 
Unsubstafitiated rejection? Appueafii diSgUSigd feg 
Declarations in his Responses to feg Examiner and to feg 
BSafd '{AM, AM8=M49 ; 2§6; I§l=2§6;i98; A3i§=§29; A32§ ; 

A§4£«§4§; Ail§=§65> Ai§6=§§i] : €6nsequentiv.:-the 
B6ard!§_disrru^§al_6j_Jny_6f-fee^ 

law: The Declarations contain factual evidence and fee Board 
is obligated By laW to assume feat said ©eelarants' iinrerJutted 
assertions are true [Lewis vS@iif§\: 

If 
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Trig Decision rejects ftg fgaso^ing 3f in re Brana; 51 F.§a 

IMS, iUi n:il; §4 usp^aa y§# ; R:i2- f §&• §if.- M 

Because &§ ©ffice Ras figvgr given rea§on for dStiBrinf tKe 
ofej'ggtivg £uth 6f thg §eciarants'' statement: ffeis is relevant 
Because tine Declarants suBpSft tHe present claimed invention 

[Emmtem vAl m m fM 753 ; %% m 

USF§ 473; 48§ (F§3: §if: 1984)]: 

TR# Decision reject thg reasoning of In re ZUfkS [142 F:33 
1447; 1M§; 16 USP^td l&tt; l693 (FSa.- ©?.-)'; cert; granted; 
119 & gfc 4§1 (1998)] Because uiiiifeis.aJaaque^onJJ^Iiigon 

7lOJaJM;^-USP:a59ll^a-oneLWfe£BJRg-^ 
^S»J6f-glgar-§ra6f. t&fflSS viiffiM } 753" F.-M 1640; 1044 fi;7; 
224 U§P§ 739'; 742 n:7 (Fe& ©f : 

The Decision rejects the reasoning Sf Ex farti §fay [id 

u§f §ia W% 1§2S (fa.- Pafe Agp\- & inter.- i§8gj BScitiig 

there is s§M gvMeneg Sf SpgiaBility ana iiMiljf; Beyoria Sie 
d§M§d sf e^gatiSfV in &g fSfffi Sf eSff8B3F§4:Sry uTOgBUtFfa 
g*pgft testimony gf Declarants ana SfnifiiS ^ WhigR My* 
aaafessgi all ffiatigrs efitieizga By the §ffi.c§ refafairt§ 
SpgfaBiMty; suBstantially ana g*ten§ivgly [In U §azave; In H 
Mm$e$ fit RiJ6iii§\: U8^SJ^J^Jpt^^LWJr% 



TRg g§a§i6n rejects tR§ f§a§8nifii 8f In ft §StOceJ; §77 ¥M 
at 1441; 24 U§P§id at 1444] Because* thg ©fficg s Be*ifs tfie 
ifiltlai Burden .« of presenting i priMS facie case of 
unpatentaBiiity 3 : TRefeaftef; the Petinonef iinaeftook thg M 
Burden gorning forWard (Al&Ai§;A4§): With his evidence* ana 
Declarations {Ai%AM,AU,AS&tAft } AI§;A§^A3§; 
Ai§,A44;A47; A49;AJ0) a§ reejuifea: §Waftz(§7] 3na thg 
Declarations Ravg nSt Been rlButtea of even suBitafttivgiy 
addressed By tR§ ©ii€§ agfpitg feat thg ©fficg's Bufagri is 
oniy aiggRafpa By feg®iteg By "presenting evidence or 
reasons why persons iltiilea^ifl^trie^ aft would not recognize 
in trie disclosure i description of trie invention defined,By 
the eiaiffis 8 ffierimni; 141 F.-M at 1^3; 1§1 USP§ St §7J: THSt 
Was M©f done in this ea§g; gr&gf By feg §fficg Sf &g BSaf d: 
TRuS; feg Board rrtMe an iffipfopef rgjecMon on fee gr6und 
feat feg appUgatiofi furpoftgaiy fSilga t8 descnBe aft 
invention 6f utiii^ afid opgf aBility fgiaurtf tS the magpgndSnt 
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claims; even as if ignored Declarations eontainifig rgievant facf 
By jrofeafive WrSiesses (^1; All; All; All; All; AI§;A3i ; A3l; 
Al8;AM;A4^ M9jAip)-. TB§ @@@£(@R iriSuM fiivg fg§j36riaga 
to the unreBufted Declaration; But did n6& 

The Decision rejects the reasoning of ExfSfp Porter Because 
the Decision is inconsistent with said unreBUtted Declarations; 
written By those si^ed=in=the=aft and fegly siiBSufted By 
Petitioner in response t6 tR@ §flce i s inaccurate and 
dismgenuoiis comments: 

The Decision rejects the reasoning of the Appeals §6iift 
[M®Tfn@ zVMyarf mpffitim 7% F:M 427; 4§§ (M §S: 1981)]; 
MSmH 390 Ma§§: IIS? llf d-M-.E: 

mmmp tmm% Inm 131 Fla io^ ji§t G'if: 197§)] feggaugg 

the Office failed to assume that Declarants' unreBufted 
assertions = ffi5de-fegl6H-tBg^8p.6al^dJgJg§p6n5g^-lij§g 
3tatements-rMde3.y_tHe-Q£fige= are true [Lewis v-. BSUfSf 119 

WftM 667; 670; 1992]: 

The Decision rgjggts tlfie reasoning 6f f*i re" /f SnS [II ©SPA 
fig, 343 F:2d 9^4; 1M \MQ. Ill (1961^3 Bgeau§§ &§ ©Meg'i 
Wjfeesses; and other Declarants; and trig SmiSUs airiSi; 
dispute &g ®ffi€g in M§iy:§uBSiitt§d ©@giif§M8n§: 

Hie Decision rejects the reasoning of In re M3rz36eM; 4§9 
F,M MD; % 111 UpPQ §6?; III. (epPA iff!)] BggauSS feg 
Board cannot make this type" of rejeetidn; unless it Ras reason 

t© dsufct th§ 6B|§etiv§ truth si &s §feteaife ssfi&i^ffi &g 
wflto^e|gfigfi6n : |rn nBWt&i li FJa aHili; M uspiia St 

1441 ("Only after tBe PTO provides evidence showing that 
one of ordinary skili in the aft would re asonaBly dotiBt trie 
asserted utility does the Burden shift to the applicant to 
provide reButtai evidence sufficient to convince such a 
person sl the invention's asserted StiHry 8 )' /« re MSr^eefif] 
("[A] specification disclosure which contains a teaching of 
th§ manner and process of making and using trie invention 
in terms which correspond in scope to those filed in 
descrirHng and defining trig sUDjggt matter sofigfii {6 B§ 
patented must Be taken as in compUance with the efiaBiing 
requirement of the first paragraph of §112 unless there is 
reason to douBt the oBjective tfuth §1 the statements 
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contained tHerein wHich must be relief on for enabling 

TRe geeision rgjeets tRe reasoning of In re Higlif [992 F.lci 
1197; 12§g ; lo USf§M 1 (FeU €fe iSBff taBK 
DeelaraMonS lagfeaUy g&nfiirR proSf Slurfe TRg ^fe fcas 
igigfed Rotegafa(A^); SWar£(A28); B3ss(A32); F6*(A44 and 
A56); Mail8vg('A§8 and Af§); QiuBB (Asl); Vemff (A§&' 
MarzW§ii(A5i); lo&Wgtt (Aft^ ARgrn^A5§); Staffer (Ass|; 
ana Mii§s(A49l wrtieri mmmmy p r6ve tet &g present 
elSifiagd ffiveniSn WRiert measures Reat^generatirtg ic$v%' 
gleets at feast one stated objective and ifiefefofe defines 
sufejget matter of eon^deraMg titaity under §1§1 6f trig Patent 
Agfe 



WHetber TBe ©ffice Failed THe giaSairdS ©f Review 
By Ignofifig Evidence Incltiding Fusion Tecffi6id%ij '97 
UndS gim^ |y& And §5 §161, 

I 

FeMMongf (then Applicant) suf piiga Exfekits fe tR§ ®ffie@ 
as gvMengg e6nsi§tin| 6f 6vgf 3@0 papers (-140 B6tffid§; : fafelg 
% Al% ffigkaMg over §§ of His 6m pger^gview'ga papgfs 
{several puBJisfiga Bg trig Amgfiean Nuggar S6eigry in FUSion 

mimidgy, pM> pM } A§§) ana Melttding §wgffe My i9§7; 

ftisiga Temmid^i %% g§=74 ; WRiefi proved tRat Pgu^oflgf WIS 
eoffeet; ana frig invention Was eoffietly taugRt in trig anginal 
speeifieatiofi and claiffis on trie fiiing date of trie appiicafiori: 
Also; several Ismifets ffigiiidgd fgpSrfe By US kfeSf ifefigs; US 
NAVY; EPRI; ©ARPA; and MAsA; suBmittga in response fe 
trig ©ffgg'g UnstiBslantiatga R8ti8R§: M§ny EXRiBits 
puBMga Bgfofg trig present Sfiginal specification and claims 
ana* agffiensfeate tRat tB@ ©rfiee's nStions Were \tfrong; and 
af§ saiigflf pf66r 6l 6per aBilit? and uMiry: 
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?§MI@8& suMfed litis §via@ig§ feggaysg 8 (pja1gfifcBiiity- 

Is determined on fog totality of tHe rec6Fa ; By a 
prepondefafi£e of tfie evidence with due cofisidefatiofi to 
persuasiveness of afgument" [Id: at 1441; 24 U§P§M at 
1444]: PeTitioner §n§Wgd §@@a eaUsg and eiiirly §p@g|fi€a #18 
reasanSWfiy" &g MBif§ W8f8 n6ii SUB5Utt§d B8lSf@> nSffidy 
they were not necessary" prior to the restatements By the 
©£rl6@: laid IxfiiBits Bjf any. flftJlK ifn@unl 6f 

ivideTige required for proof §1 ii&ify: fhe ©ffiee sfioiiid Hav§ 
responded to thefrv and if not; admit that fee Applicant fias 
sufernitted and demonSrraifid siiBs^^ soHd evidencg (A49) 
supporting the present appiieation at the time it iy*as_riied: 
The Office was Ordered to suBstantively fespofid (Ai4i) But 
has fiofe 

LAW 

Trig ©elision f§j§efe mg rga^Sning" 6f In fi fflgSi [559 F:M 

. 6^, i§4 usp^. iff; i§7 (@gPA i§7p; tegauss 

enablement must Be judged on ffig original specifi iation and 
giaimS* SWarfe M», 4^7> MSH TggKn8/8Jy; 34; 6§=f4 pfov§a 
mat PgfifiSngf Was g6rreg| afid mg inVgfiM6fi Wa.* gSr^^y 
taught in fog Sfiginai speeifiGati6n and claims on fog filing 
date ol the appheation: 

Fokt 3 Feg^RevigWed PuBligatlofis Wgfg f iffigiy 
Submitted Proving Patentability 

The SggisiSn f§jgfts fog fgasSnffig 6f in fi WStffi [858 ¥M 

1%% 737; 8 uSpjQM 1468; 4404 (Fgd: ©f s 4§8§)j B8§a€§etiti§ 

original specification provides an adequately written 
desgrif n : 6n Sf fog siifejggt maifef ; mgmdffif K6W t§ 6f grate fog 
invention; and claimed fog invention so foat' an artisan; of 
fogse s^gd=m=^e^aft; gouid fragBce ^ wifoSiit^undug 
e^efimeritarlon [in re? WanM; Siting with approval lac fSrie 

Fmm U§£@ 141; 147 (Bd: Pii App : & fefc 498S& 

luMgignt W6ttM Bg gifog? fog ©ggiarati6fi§ 6r fog pUBliSKga 
pggf=fevigwgd paper whigfi dgm8nsUaig feat fo§^§pe^€a&6n 
provides an adequately written description of the siaBject 
matter; mgluding nSW tS operate fog ffiventi6n^ and gfeimgd 
mi invention §6 feat an artisan; of fogsg §Mg€=m=me=afi- 
could pf agfige it WifogUt undiig g^grimgnteSSn: 
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papef-c6ff3B6fatg-eSaBlemg5t-6fJKg-^ent-in 

TRe Decision rejects trig reasoning of In re VSSdc (§47 F:2d 
488; 495=96; 19 USPQ2S l438; l444 (F§a.- Sir.- 199l)] BecaSig an 
enaBiement rejection lindef section \\%\\ is only appfopfiafe 
where the written description fails t8 teacH those in the art to 
make and lise tRe invention as Broadly as it is claimeci 
without undue experimentation: TR§ Decision Ras n8t met 
thg Burdgfi 6r pf 88f §§ t8 WRy - one 8f 6im&$ §M=ifi=iR8=aff 
Would no! consider tRg description sufficient given the 
IgRiBiis: Hgfe &gfg VfiS piiW iiiSiM& ,f$8 
f§vi@W§a jroBMatiSfi goivvgnigritiy ignored dgspitg if Being 
suBrratted eleven times: 

The Decision fgjggte trig fSaSo^Mf 6f /n rg §itikir; §77 F.M 
at 1445; 14 USP^fa at 1444] Beeaiisg it ign8fg§ &g reWSfit 
pggf*rgvigWga EXriiBiis in€luaifig Sw"a?£(97) [ATI] 
dgffionsfcatiiii SpgfaBffity and ilMity j&gfgfSfg enaBlement]: 
In fe §§tiker requires trig Board (ana ^fficef to substaftttveiy 
and fully respond tS tRg pfoBative witnesses 
(A5l;Aii;Aig;Al8;A^i; M&MhM6 } M&xMkPM} 
Ai%MQ)} Because Applicant undgrt&oK &€ flifl Burden 

ggffiini forward (Ai§=Ai3;Ai8): fh§ §§a§i8n ihsuia haVi 

fg§B8ndgd tS &g unfgBiitfga Declaration; But did nSt: 

Trig Decision rejects trig fga§8nMg 8l In rg Bffiftfi arid In fi 

relies solely on otHer^aft Jnd claims than these involving tfig 
present §ppli€ati@fi: Trig FT® ffiay e^tSBlisR i ffiBSR tS aSiiBt 
an invention's assefiieel iitiMry only WRen trig _y\rnrten 
description "siiggesf[sj an inRerentiy uSBelievaBle 
undertaking of invoive{sj implausiBie Scientific pfina'ples". 

The decision fej'eets the reasoning of In fi §SzaBe ; 54 §GPA 

1114; §7§ ¥M m, 114 y§P@ §1 (i§6^j; inji mjmty [4§ 
CgFA 77i; 2i§ Ma 457; i§§ u§F§ §§£ (191% aaa w Rgjsog 

Because there Was si^ufieant evidence suBSuttecl as copious 
unremitted By ApfiigSfit regif dinf utility: 
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^THis H§at-agfi^^m§astiSng m§ffiSd to select active 
materials should Be patentaBie Based Upon opinions of this 

"TrariMormatioh and redaction of an article "to a 
different state of thing" is tfie dtie to tfie 
patentability of a process Saim tfiat does not include 
particular machines/ 

[QdmmBcV: Bensdn; 469 U:S: 6§ (19715; 
409 U:S: 6§; N6: 71=485] 

"Industrial pfo€S§§S§ sucH as tliis ["a pHysical and 
chemical process (wKi£H involves) tfie transformation 
8f an afffglg : « : into a diH§f §nt state of tiling 11 ] are tiiS 
types which have historically Been eligible to receive 
tfi@ pfotgetiofi si owe paf @St law* (450 U:§: ITS; i§§] 8 

[Dismmm v>. §mr } 4so U:S: it§ $§§i)j 



Whg&e Tfie Office Failed TB§ Staridar ds 31 Review 
And 18 U.S.G §1001 By Making False Statements ©r 
Writings ©f Temperature And Voltage. 

The Session has material fais§ statements iindeniaMy 
gfneadigted By fee original specification and By fgeSfd 
(TaMe 3; Ai : 45)s As just 6n§ g5^ampl|; ifig ©eS§iSn jfeisgiy 
states * there is n§ disclosure x : : 6/5 speeifie operative emWdimint : 
; limiutiing ::; iSmpSfSiUfS^ fpaps 25;i*3]: HSWgvir; fi^s is 
iinffuthM B§gause tem|§f atiir e i§ diseussgd in oKginai 
salification on page 18; line 3 through page 19; iifie 3: 
Temperature Saltations are discussed on page 22; line 18 
through page 23> lin§§ 14; and page 15; iinis 15=29: 

As another example; the Decision falsely states HfiSri is no 
ikeidsufS : : : of 5 specifie Sp&rSHvi embotiimSnt : : : including ::: 
voltage" [pages 25;2§]: However; this is eonffadicted Beeaus§ 
the computed sampling of voitage is discussed in the original 
specification on page 11; lines 15=20: Voltage is discussed on 
page line 19 through pap 27; line 4 Figures 5 sho\vs the 
voltage.- Figures 4; I; 6 in tihe show the voltage indif§etly 
through the power and power gain (Which are the more 
important engineering parameters); 

23 



Best Available Copy 



LAW 

The Decision rejects the reasoning of In re FoucliS [4§9 F.-23 

m% im ( m mm m m, (I§?a mi)] B&zmi m 

invention in s&ugfefg; operation ana composition) is defined 
By the ciaiffis and tHe originai specincafeofi: Hire; tHe 
Decision does not refer to the present invention Hit instead is 
Gomposea §1 ciisingeniious statement: 

FoiSf 4 - TR€ ©ffice-'s gisingentioiii Statements Are 
inconsistent WitK Acclifacy; Precision And AccountaFiiify 

The Decision ignores 18 U:S.§ ; §1G§1 Because tH§ suBmitted 
©ggiSf a^6n§; Sna sHtfarrz(§7); aria tR§ £6f iSiis E>£iBrfe Were 

f§g§iv§a (Ai§=Ai3 ; Ai§|; ana teelsfg M &a? Hgfit: &§ 

Decision is composed of false statement lSiown to Be false & 

mm [mmVfv: Smgrn-, m -AM iii $fe ffei ii I 

Bfeagfi of duty WsmSfi v-. W&Midi Aircraft §3fp: } 1% §1: 2d 

m mm)-. 

Th§ Decision igiSfes 18 U:§:§: §10Oi' By reference tS 
inaecufate statements and even falsified PF^PHasell data 
pfeviousiy i5foiigRt to the attention 8t the §ffic? in detail 
[A14=18] and t@ fn§ afierlESn of tRg federal cSiirt [80=1107; also 
dS=li§8 in &§ RSgy Brief on gag§§ 141]: TR§ Decisiori tRus 
incorporates reference to altered data in a proceeding jyrterein 
&§ iaW au1n§fi2es #i§ aagurlistf a&6n @f an 6a& $g^fe & 
Pierce,- 66 gat 2d 53 (196^]; aria as siich the Decision rejects 
th§ feasSnfiif 6f' rrtany courts Q£& 5: Prt'&; §6 §.- §fc li-S§; 
li§7; fogrnotS 7j £M/fe 5: FfiRigfi; ?§ ¥M 1381; 1387 (Ist §if ; 

Wi)i teas® §ais Pfd&ssing Esuip-. §@fp : & Maxwell, 4@ ¥M 
\m (M gff: W%\ mm% § : Meim Gmmte mi r u @Jk f W 
¥M W% (is* iff.- 1990); Pefflism v: €sntimM Gmsfaf M- 

gS:; 8§5 F:la §§§; 8§6 (1st @lf: §3?t3&7t' V: NiHSnSl 

mm; m$ih m M m } m ^ tfffijfi: 
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Whether The Office Mas ^Smgiled With Tfie United 
S6tes ConsMtfiMoa And TBe Gofipessiofial Will- 

i 

The* Decision rej§§i§ the" controlling auifiority of the United 
ftatis €Sn§MfuM6n fer paliniaBaify under Arfe I; §8; el 8: 
This is especially serious Because inventions involving energy 
efficiency and energy monitoring Have great utility during 
War-. T6 Byga§§ ft@ gSnrieiiing aUtR6frjy; > tR§ ©ffee Ras ?§k§d 
upon aft other than the actual original specifications and 
claims; and Has used disingenuous and , l6ngue=in=eheek if 
statements; and has ignored the Declarations: THese actions 
herald bias father man compliance with the normal standards 
of review for patentahility §tatutes arising under Aft \; §8; ei 

p 

The Decision rejects the controlling autRSfity of ArMei§ 1; 
SeefiGfi I: PiMtigfi® is entitled t8 Hi pavfl§|§s, arid 
immunities of citizens in the other states,- consistent with the 
reasoning §1 th§ iupreme' €oUft in Utt&£ £&fe§ 9: Mto [41§ 
U-.§ : 683 (1974) M all are 5 e§fiai under ffeg few 8 : Her§; tR§ 
Decision ignores that the Office; has allowed sei§£t§d\ ojfier 
patenfe in the" very same field; to wrfc §2fr (§;2§i;2§§); 
Westphal (5;21I>6§1); Afiern {§,4ii,g§^ ; Pittefs6ft(i;^§;6§i^ 
jplMTl); JPMfHb (S,9§l,S§i)| Aspden; uM=@b' 
Thus &§ ©Met has denied du§j?roeess; Ra§ R8t 
following harmonization; and has ignored Eejual protection 
under tR§ kw« In fa§t* By" R6t MaWiRg &§ §tind3f d§ df 
review; a dual^tiered system is presently operated By the 
Office; rather than a single uniform just approach: 



111 

Point 5 - The Constitution And Congress Encourage 
Progress Not Gover-Up 

The Decision rejects the controlling authority of the" United 
States Constitution [Artiele" VTJ Because states; governments; 
and SfMals eSnnSt take actions M mterrere Wiift &§ 
Constitution of laws passed By Congress: 
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Mere; the controlling authority Sf Gongress Has spoken to 
5 encaufage process" ^jMSnd v: (DiaBSBSfiyl and fe 
en€8ufaj|i inferM!? [Mf U:§: 3§3; 309] and Has perfSrmed rls 
constitutional role in defining patentaBle statutory suBject 
matter {8 ineiucie 

"anything under trie iiin tHat is made By man" 

: Rep: N6: 1979; 82a <S8nf 2d S§§§:; 5 (1952)j H: R: Rep: 
M6: 192§; 8M gSftf:; M SS§S:; 0 @S§g|: 

In this ease; the ©ffiee ignores sukfnittga affiaivife of 
pr6Bativ§ Vaiu@ from Americans.- ffi &is case; &g ©iice 
i^gfes p^fr^Wed piilSfeaMofls fforn tR§ impeccaBfe 
American NiiSiSar S6eiefy: 

Tn§ @ffi€§ Isloru^Tiingiy and Sdiously eiainis" &at ert§rg£ 
measurement and efficiency Has no utility during a nine 8/ 
War: H6W eari &iS Bet Fif§£- &§ ®M€8 feSfifR & agertcy 8f 
ceniSoh the Commerce gepartment; Has sold the present 
Batent apfii€aM8n t8 gSrrffiiJniSt £hina on @§=S@M fef 
poiiticai aonations But steadfastly refuses {8 allow' tHil 
ArRgfiean t§efin8i6gy to dgveTSp aft§r patent issti§ in &§ USA 
as the founding fa&er§ foresaw'.- Second; during^ this 
oBsfeigfen 8f" th§ SB8Vg=entiti§a application; the US Patent 
Office under Q. Todd ©iekinson Has issued patents using 
a§if 8l8g^ 18 pTSdieii 18ttery nU5iBer§; fciat Ra*V8 

UfUqUf s 6pefaBjiiTy s ^aita s ii^ S : This; ffanMy msane\< 
Behavior By the @iBee is egregious; morally wrong; 
saentiiicaiiy ifiaccufate; and. Hurtful to the welfare and 
sggiafiry of ffi§ United States" ol Ameriga; 



iV 

The ©eeision fejggfe tfi# gSnfesHinf aii&Sfiry 8f TRS lltR 
Afnendfii§nt: The Decision rejects standards 8f 

patentaBiMty"; and is al%itirary and capricious and promotes 
di§€fffiinati6n arid givii rights viSiatiSfl: Pgt&Sngf i§ Stfitiia 
t6 an impartial MBunai (§8 U.§: §o'd$ Segti&n iMjMSj'Biny B: 
Psm&f 91 §:§:; BiSSm S: HM» 88 §fe 4§9 § : gfe ll77; §im£Sn 9; 
miSism §§ §:^lM4] ana §aUaiff8tKri6ft Sf tR€ laWs: HI 
&§ Ml of &§ Unf§Burtea DeelaratiSris; W s^Brnirtia 
papers; and th§ eSfrupfea docket M this case tffiaer coiSf 6f 
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laW [W: I: V: Prfgg; §6 §: €b 1152; HSfJ; fegfg R3V8 Bggl 

systeffiatie viSlaSShs §1 the I4& ana 5tH Amgndmenis 1 3 eqiiai 

fsategBsR 8 giau§§§ [FmUsfd v-. mm'dsdh-, §§ § : gfe i?§&. 4ii 

U-.I: n WeiSS V: Weiss, m M:¥:S: M: U% 52 M:¥: M: 179 

(i§8l)] wiih serisus m$8iWm \§m & ysm 95 §: @t Wt 

Wm V: mmSM; 9*5 § Gl §§2i U:S: V: Pti&} 8§ § §t 1152; 1157; 

Fjoeinete 7j Qfyfih BfeSceWidgSi 91 § €t 179§; game? & 
Bfe^ 41 yjtG §!§§§;, and IjtfgnS ft Six Unknown Named 
Agents of Fed. Bureau ^Narcotics]-. 

_ This protection of dug process Has keen denies ^to 
Petitioner: The Decision ignores the Ameriean Bar 
Associatiori's consents on new description guidelines of the 
PT© vyhien Says thai: &g FT© SHSiald B§ ii te^Rn6iogieaJiy 
neuifaL 

ufilityWd/ aBa:fdl 

_This de^ai and 8tigf matters disgUssgd; rngiuaing fe§ 
SSissSig f leadings; Mid Simply do n8t comport With any 
n6Mon of fair play of jusfigg: 

This hehayior does not comport with any notion of fair play 
5r jUstie§: Discrirnifiafion has pfeviousiy Been important t'6 
mis court ****s7 



**** = 7 givii Rights Agts of 19& and 1991; &§ Americans with 
©IsaBlliliieS Act of 1§§9; the V6tffi§ Rights Act 6f l9§5; &g Iffiiai 
gre&t @pp8riiim^ Act, &e Edjiai EdiieatiSnai @f$S*t&fl1&§ AS 8f 
1974; ihe ffi&viduais Wi& ©isaBiiMes A€t; the ESuai Ply Act of 
1%§, &§ Age ©i§Simifia&6n in Employment Act of iJ67; the Age 
§isenminaia6n Act 8f 1975; trig RgMBiiitaiiSn Ail of 1973; Title" 8f 
the Edueal|6n Amendments of 1972; the Community Reinvesteient 
Act @f 1977; the immipation Rgform and §6n&6i A£t 8f 1986; &§ 
Fair Mdosin| Aet gf 1§6§; &6 Famiiy and Mgdiai fcfavi Aft Sfl§§3; 
and Executive Order 1124(5 (1965) as amended By Executive Order 
11375 (1967): 
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This ease may initially appear to Be ^ minimis Because it 
involves measurement of smail amount of Heat energy; But it 
is of gfgaf and compelling importance when measured fey 
§ifeef &g partietUar €8ns£tuti6nai mandate 8f Aft i- §8; Sh 8; 
or in the light of the number of people dependent iipon 
energy monitoring; gf$M§fi^ ana iifiiizatiSn; aftd ttjJSfi 
aitoaMv§ energy sources in a time of War: 

8 f @daf § patent statute is femaficafeiy similar to trie 
iaw as known to Jefferson in 1793; Protection* is 
offered to "[wjiioever invents of aiscovefs any new 
and tisefiii process; machine; mafiiifacriife; Sf 
composition of matter; of any Sew and useful 
improvement thereof."" 35 U.S.G 101 

[BofHro Bd5fs; Inc.- 9: fkundif &aftBdJis; Ina] 

THe gfignai aBSVg^entiM spee m : cati6n; ''457/ i.All8; bairns 
1§44 M=2l; and M=§§ (ali pgfidiRi glaifRsjj ^grlt a wBttlri 
a§§gfipi6fi of R6W trig Rgat=pf6dueifii activity* of a sample 
gan he fneasiifea By a muifarifig calofimetef: Petitioner set 
forth the Best mode contemplated; distinctly pointed out and 
giaimga tRg sUBjggt matter wRieR congrltutes &#" mvention; 
wfote an adequate and enahiing disclosufe; and tHiis 
€6mpii§a and g8f»J6raigd Wife §1 U.S:§.- %%%% first paragraph; 
gf le Patent M feasting fee sttBjg^ fnattgf; 3nd distinctly* 
pointing mi aRd giaSung tRg street ffiSttgr Vftm 
constitutes the ffiventiofv including the best mode 
contemplated: 

TR§ ©ffigg's eiaim that tfigfg i§ a ff iagK S£ of gr3Baity ff under 

If U:S:€: §il2; fl^ffid ^gkSf utifcty 8 UTldef J5 U.S:§: §i§l 

has only. Been made By the ©Meg systematically ignoring the 
original specification and claims; By ignoring the 
rMgiy^Bffiifted unfgfetiflga §eciafations 

(A5l;AII;Ai6;Al8;A6i;A28; A§I;A3§;A§8/ 

A44;A47;A4§;Ai|[> By ipofifig §gsf§§ ef EXRifciS 

pounds; Al§; ATlj; and By iporing tRg ©ffiee's own rules 
and even previous §fdefs By the Board demanciing a 
response te tRg geciafaniS regarding material matters of fact 
(6peraBiMty and utility): 
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Despite the Office's notions; validation comes through 
peef^review (iwarii: M: f 1997; Fusion TeSinid'ldgTj; %% §3=74] 
and By testimony of those §M§d=ffi=&§=art (Rotef afd(A47l; 
iWare(Ai§); Bass(A32} ; FSX('A44 and Msil8v@(^§ afid 
Al8)> gfciBB (Ali), Venier (Asf); MiiraW*§ii(AIl)/ R8&w"eii 
(A6l), Ahern(A§Q); igRaffer (A55),- and MiIgs(A49) \ln fe 
Wmas): ffi this ease; affiants Have rendered testimony {Rat 
there is enablement (a question of few; fit fg fdu&ty: THe 
pe^=revi§w§d puBii€al6n pwafiz(97|j and §eelaranfe 

(AI^AI^AM/AI^Ao!; Al8;Ai3l;A3g;AI§;A44; A4f;A49;A5§) 

confirm that the present method to measure Reat pfoaucifig 
affivi^ Si a sampfe; ''457; RSs Bdtfi opgfaBfli^r and uMuy.- 
Tha8> &§ puBligation and ©eeiaf ante R§r aid 8p@raBiiny 3Hd 
u&ity; and feus 3\aBi@m@\l Bdfe ^./SgiS and iti jwri: 

The ©rise's n6ti6n§ reveal feit feg geeision f§ad§ rtdt on 
the ofiginai spegirieation and cia ; xns; hut instead on aft cut of 
a cloth other than ffii§ inventi n and these claims.- TRis 
nonsubstantive response eoi itaifiing numerous false 
§&amm&& contradicted By record [Table 3;,Al47] pf6v§§ 
that tine Office's notions are quit 1 ? weaK; heralding again feg 
need for aHowanee of the present invention.- 

This Petition has aiithofity Because Congress has 
s §fi€6uf ag§(d) pf6p@§s H [Wiamm v: GHakrabariy; 447 U:5: §§§ 
(1980), 447 U : §: 303, Nd: 79-lU, quoting §§Sgmtil Pasting §d: 

JMWm GMjkt 466 UJ : §18; §30 =531 (1972); GfMffi v-. JdM 
§jm Qd-i §§§ U:§: i> 7 46(lf M)j and ffi|§nttiry (447 &§:§§§; 
§09]; and has precisely defined patentable statutory suBjeet 
matter to ineiud§ 

_ 'anything under the sun that is made By man: 8 

p: Rep: tid: 1979; §2d gong:; M §§§§:; 5 (1§§4 : H: % Sep: 
NS: l9l§; 82d gong:; Id §§§§:; 6 (1952)]: 

There is no doubt that Congressional intention and 
meaning; and that of the statute; was to include an invention 
mvolving energy ^efficiency and monitoring: Petitioner; fe§ 
amicus etifiSi and Declarants,- and many of tRe affiant in mis 
case associated with the Navy; Adf F6fg§; and other agencies; 
Would proBaBly siiBmit that the ©ffiee is Wrong for inventions 
related to energy: 
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Attention of fei§ gotift is dif§ct§d to fe§ fact feat when I 
pfeWui iiSSilaf eS§g 6l feg Petition?? v.- feg Patent §flei 6n 
feis matter Wa§ suBmitt§d tS feis c6iif£ [§§4i§ij; fe§ Patent 
©M€§ and Mr: Dickinson aid no* even fcofeer t6 sufemit a 
Brief: TRis is mdfe than an appearance of impropriety: In 
addition; if feis court Had taken feat Petition; then mere 
pfofeaMy Would fiavg been enforcement Sf feg US 
Constitution rAftiglg I; Section 8/ §lause §]; and fee intent of 
the gonstitiitiofiai ffamers and §&ngressionai ciifective 
\§ ffindnti ^mfmSSrly)-. As a fgstiit; Mien feg 911 AfeSSfy' 
affivgd 3n feg U§ §6il, feg Ufiitgd Stitgs WSuld Ra^g RSd i 
dgvgiof ing =now stifl ur ggRtly nggdgd= altgfRatg §Sufcg Sf 
engrgy*: 

Looking ahead; this eoiirt has final siipefvisofy jufisciiction 
over trig §iikjget matter: TRis cSuft sRStiid c&nsidSf feis 
immediately and correct this sifuation By simply dif ecting the 
Respondents to afeide By their own Riiies and standards of 
review: 

_TRg Mtigfigf rgpgfe any ifiad§|uagigS ffi this MtiSfi: 
TRi§ gSUrt Ras nilga feat any pro si litigant is entitled *6 less 
sffingent standards [U:S: Rep volume 4G4; pages 526=521 

(l§72)j: 



WRgfgfefg; Petitiongf ffsf@g#iiiiy ffgug§fe felt, fef feg 
above reasons feat this Petition for Writ of GertiSfan Be 
granted.- 



Very fe^eetfUlly subrrutted; 



Mtghgii SWartz; S6§; M§ 
P:0: BSX 81135 

Wgiig§i§y HiiiS; MA §24§i=§e§i 
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Mitchell % §wam, f&aJmsr 

V: 

€§mmi§si§ner of Patents and Trademarks,- 



©ft PitiMSri FSf A Writ ®f ^efMSrafi 
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APPENDIX A- 
DECISION 02-1240 (Mil No. 

Issuing GotiPc US gotirt of Appeals for the Federal Gifctiit 

nmm 6f gs§gi §MI4§ (sgfSi Ms.- §§/!3M^ 

Date of ienial: 11/08/92 

pteM & Swafi2„ appeals jr8m, tRe decision 8l £eVV£i$§a 
States Pateni aria Tfaaemar&,0£fig§ ("FT ©^.BSIf^StPa^ti 
AJfealS Siia ffiterferen€§§ i«Bdm% ApBgal &8: 1S>98>2593; 
a^rmMg tR§,ixaniffier i § final fSggfiSfi Sf ciaim§ 13/ 14> 21; 2% 
and 24:39 Sf SppiieatiSn. Sgfia^No: 0$14Q6/457, fSf lacK Si 
opefaBiliiy §1 iatjMtjr .ufiafr 35_U-S;:jG: jftft ,Sfia fSf 1S6K Sf 
e^aBliSient ilMgf 35 U.S:G.- § 112V 1fi: W§ Sffifffi tfig SSSfa'S 
decision: 1 



"TKi question of wRetRef a specification provides an 
efiaBiing diseiosufe under §112; fl; and wRetRef an 
application satisfies tRe utility requirement of §101 are ciosely 
related" ffi re SWifg; 232 F:3S 862; 863; 56 USP^2a 1703; 1703 
(F§a\ gif : tS§0l ( s SWar£ Hi SfdSf i8 Bg gjafciirtg a patent 
specification must teacR tRose §feM in tfi§ aft Row to make 
and u§§ rufi scope 6f &g elaimga ffiverifeSn Wi&otit unaiii 
expefifiientation: Enzo BiocRem; Inc.- V: §afeene) Inc.-; 188 F.§a 

i36l ; iiTi; iiusp^la il2§ ; ii§s (Fga\ §fe ifp (ausfeg 

Senenieefi; ffig: v : M6vo MSfdisfef A/&j0§ F:3ai§61; 1§6S; 42 
«SF@& im, im (FeU-.gJf: i§97)); Ufiaer |l§l; afiy 
patentaBle invention must Be useful and; aceofdifigly; tRe 
subject matter of the claim must be SperaBie.- Process Gofitfol 

Gaftfcf i§6 ¥M l§if; >§i§; §1 us?§2a i&§ } ifp* (Fga.- 

1999): As a result; if tRe claims ffi a patent application fail to 
meet fee utility requirement Beeaiise tRey if § eitRef not useful 
of inoperative,- tRey wiii also fail to meet tRe enabieffient 
requirement: See id:; 52 USP^M at : 103435; see SlsS SWaf& I; 
232 ¥M ak 863, U USP^M at : IM ( 8 fflf claims ffi aft 

imMtim M ta meet fog uMi# f^rgffigRt Bgg38§§ &§ 

invention is inoperative; tRey also fail to fneet tRe enaBlemenf 
requirement Because a person skilled in tRe aft cannot practice 

1: TRe Boara also feveisga tRe examifigf '"§ rejection o£.claxffis 3438 
6l SWafiz's apfiieafciSfi Hriagf 35 ¥:§:§: §103: TRe FT® does not 
CTOssappeal triis portion of trie BSard's deosiSn: 
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fei invention-A A claim feat requires a means f6f 
aeeompiishing an UnattainaBle result is necessarily 
2\Spef afive and will consequently B§ field invalid under either 
§f illl: Raytheon Go-. v= Rgper €Sfp: ; 724 fM 95% §U } 
220 USFQ 5927 S§6 {M: gff: l9§§): Utility i§ g aUi§ti6rt Si 

im ffi re gorMght; ill FJa at i§§§, i§H, 4§ Usp^ia 1464; 

1461 (Fed; ®f $ l99§) ; wHflg lack of enaBieme5tff is a qUisiSon 6f 
laW fcasfd on undifiylrig fagtuai ffieji^es: See Nat'lJ^Svery 
Techs:; feg : _V: Magnetic SepafafiGn Sys.-; ffig :; 1 6 6 F.ld 1190; 

111 4; 49 UlP@M 1671; 1174 (Fgd: €if : 1999): 

©n appeal we review the Beard's findings for fact fSf 
sUfcstanfiai evidengf^See ft re §aft§idi; 293 F.§d 1301; lHI; 

§0 uiFQM \W; \77% (fid.- §if: I60J): W§ mm auestiefis 

of laW d§ n6vS: lie ft re Wright 999 fM 1557; iJ6i(F§d: 
€ir : i993): 

fifSre th§ PT© can reject a pat§nt application" fSf iack 6f 
utility; it must Bav§ reason to dSUBt fei SBj'iefivg trufe of fe§ 
statements prSvidid fei written d§§gfipti8fi: See In re 
Bfafta, II F:3d lf|@; 1§||, §4 UlP^ld 14§6; 1441 (FeU gff: 
1195)-. ©nei fei PT© famishes §viden€§ dimonsixatftg feat 
6rii @l Srdftary ijgOl ft fe§ fiiivant aft WSUld ifgg§dr1g6iy 
diuBt fei asserted Utility of" fei invention giaffiiid ft fee 
application; however; fee Burden shifts to fee applicant to 
provide evidence §uM@ent to convince siieH a sMled 
individual of fee invention's asserted §waf& {; 232 

FJd at M4, II USPQId at 1704: As this eSuff held ft ft fg 
If ana, SlFJd at_llll; M.UP§M at 1441; fei PT© ffigy 
establish a reason to doliBt an invenM6fi'§ asserted Utility 
When fee written description "sUggesfe an inherently 
unheiievabie undertaking of involves implausiBle seientifie 
prmeipies: 1 ' 

"In fe§ instant ease; the Board' Gonciuded feat fei feeofd 
evidence suppgfted fei eJcammerjs finding feat Mr.- SWaf^|'s 
claims are directed to fee accomplishment of an 'unattamaMg 
risulV U:; a fgsuit feat iS m attained ft a fepfSdUfeiMg 
mafmer/ namely gold fusion: Reviewing fei references relied 
on by fei examine!? ft support of its iaefc of UtiH^f 
determination; fei B6ard diterrnftid feat "fteri i§ suBftirlMal 
evidenge of feeord that results in the area of 'eolS fiision' were 
iSepf odudBte as of th§ filSig date of iRis applieafion; and #iai 
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those sMiea in tils art woHiia 'feasonaisiy douSf' tEe asserted 
utility anS operaBikty of 6613 fiision:" TRe BSarS fiiftRef 
g3n€lua@d Mr : SwafS Rid faiieci to aem6n§feate grit cola 
fusion gotiia B§ fepfociucibiy carfi§ti oiii as of the filing daH 
Si his application.- Pursuant t6 Mr: Swaffes revues* for 
reclamation; the Board reviewed its initial 'decision; 
slii3sequefifly cieeiinirig to modify that aecisiofi: 

©n appgal; Mf: §Wir£ afpes feat &§ Board's conclusion 
on the issue of utility Was in error for two reasons: First; Re 
aiserts that the BSard erred By uniting its utility analysis {8 
the question of goid fusion Because Ris claimed invention 
possesses utility oiitside this feaifrt As thg Board stated on 
MS-. Iwaffe'S rgqugst f6r rehearing; HSWgvgfi 

TKfoiigHout fiii application,- tKfougKoat tRe 
pfosecutiofi; and ffifSiigRdttt Ris Briefs; appeilant Has 
maintained that His invention relates to and 
embodies tRe concept Mown as "cold fiisiofi." We 
Rave scoured appellant's Brief and His reply Brief and 
are unable to find therein any reference to tRe 
argument now raised by appellant in fill request for 
reconsideration concerning utility other tRafi ff cSld 
fusion 3 : 

Because Mr: Swaftz fnade no representations that His 
glaifiiga ffiV§nti8n fikfed 16 anything- other than c8id fiisiSn 
in Ris written description and throughout the prosecution of 
this appiieatiori; Re may not now fnSKe siicR fepfesentatioriS 
en apgiaL §gg §w*aiNz I; HI F:M St §64 S§ U§F^§d It 17§4 
( 8 Mf : SWafM's attempt tS shaw - that Ri§ claims" |f§ difeetSd tS 
a process other than cold fusion must fail.- In Ris written 
description and throughout prosecution of Ris applicationV 
MS-. Swartz go^tiniiiiiy represented his" ffivgfitiSn §§ i elSting 
to e6ld fiisiorL"! Mr.- Swards second argumeni- that tRg BSard 
grrSfigSu§iy ipafgd sgvgfal dgciSfStiSns; §Xfu%ife/ and 
fgfgfgnggs that aemonsifated the utility 8f his claifned 
invention; is equally uncemvrncmg: TRe BSafS's aecision 
reveals that it Basec! its coneiusions on a careful examination 
of &g gvidgngg 6f fgg6f d; including th8§§ references feat Mf : 
Sw-ariz now alleges it aisregardgd: As the Board feimd,' s the 
list of references gitgd By app^Mnt reports experimental 
studies that present results that may indicate trig preserve of 
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[mli. fcsi6n]: H@w@v@r ; j£ii§ i§ iflSuffiSfnt IS e3&BH§R ul&iy; 
and enablement within the meaning of the relevant seetions of 
the stefuie:" 



On the issue of enablement; Mr.- SwafS again argues that 
the Board erred By focusing on gold fiision^ and ignoring 
relevant declarations; exhifeits; and references.- For the feasofil 
sSt§d aBovg; hSWever; feesg assertions lagfe gierlt: MSf@6v§f; 
as the Board Goffeetiy eoneiuded; fvlf: Sward's eiairHs failed to 
Si§e1 ilCft's utility fe^^gffigivfc A§ su€rt ; &@§@ efeigiS €6Hiici 
net B@ grtabM unag? §111; 1; and &§ BSar a ifiereiofe aia nSi 
erf when it affirmed tig examiner's rejections of Mf: Swarfe's 
appiieation on this gloufid: 2 See Process gontfol gorp:; 19G 
¥£& at 1358; II U§PgM at i§§4§§: Finally; is to &§ RSst of 
unsupp^rtga ^S^ &@@rigs tfc* Mi: §Warfe aavafiggg ft 
suppoffe of his ciaim; we have considered those afguxnents 
arid find them_ entirely lmpersiiasivg: Aireofdifigly; the 
judgment of the Board is affirmed: 



AEEIRMED.- 



B§fofe €LlVIM@I%_gifeu4t Judge; SeniOr 

Qmm Judge; and p1®st gffguit Juagg: Fir ©MAM.- 



2 The Board analyzed Mr: Swartz's appiieation in terms of riaifn 
IS? whiM it found to Be represefitafelye: §n appeii; Mf: §Wirtz 
takes issue with this analysis; arguing that His claims do not stand 
or fall with claim 13: Because Mr.- Swartz's elaims^afe all directed 
to cold fusion; However; and Because the Board properly 
gondudgd that Mr : SWartz Had raM t6 &m ifclt cold ffi§i8n 
could Be eemdueted in a fepfodiieiBie fpRionat trie time" of the 
appiieation' s hiing; the question of claim 13's fep^esefitative 
mm is irrelevant; and W§ therefore- d@ ft6t &Sg8SS ft fartRgr.- 
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Mmmm § = -- mmm wwmt§ rehiariSj§ 

DECISION 024240 (Serial No. 6^4§MS7j 

Issuing GStiffc US §6ttrt Sf Appeals for trie Federal @ircu# 
MiimBer 6f Gi§§: 02=12|O (Serial &6: 08/486,457} 
©aii§6l§eniSi: 12/3/02 



©RBER 



gifeui* Juap; am prqst §ffguit juage\- 

A petitioii jof feReafirlg Ravirig Beefi filed By tHe 

ApfilLAM/ 

uP©M g§M§i*gIMTi©M TFilRl@F; it is ©r©ere© to 

trie petition for reReafing Be ; and the same RefeBy i§; 

Trig manaafe 3f &g e8uft : Witt issue* on §ecfmfef 3§^ |§g& 
unless another time becomes appropriate under Rule 41: 

F0RTHEG0URT; 

§lerK 

Dated: December 3; 2002 

FILED 

U:S^g©urt §f Appeals fsr 
the federal girguit 

BEG 3; 2002 

g©^fitgfi§fll:SWaffe 
JoRn M: WReaian 



Mole] Pufsttant Fed- Gtf.- % £ti§ Sfder i§ RSt cr&Bfe 
as pfeeedefit: It is a puBlie record: 
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APPENDED € = CLAIMS ©F SUBJECT M4ffOt 
02-1240 (Smal No. 08/406,457) 



maepehdent ©aim 13 (A188): 

In a process for producing a product from a sample of 
mM WfiigR is loaded With an isotopie Using electrolysis; 
a mg&ed to determine the 6pfeiufii §i§clHgai drive condition 
for said sample and the?e% characterize Said sample that 
comprises in combination 

holding said sample info a ealofimeter containing m§r@ 
than tW6 rings with Barriers Between said rings; 

filling with H^uid the volume fetween each said ring; 

supplying said isofopic fiiei lor said ioading into Said 
material; 

loading said isotopie fuel info said material By meaiis Si a 
power supply and elecMcai areuit- 

thermally monitoring said liquid in each s^d ring; 

deriving the thefffial response of said Sampk By 
computational means including accounting lor the mass and 
temperature disMButiSn of at least one Barrier BetWeeit said 
rings* 

inSfeasinl through a Serifs 6f at feaSt three ifi^mSKtaj 
steps ihe electric power drive conditions si Said electrical 
Sr6ui^ 

deriving for eagh said step data consisting of the ifigfmal 
output relationship of said sample as function of Said drive 
steps; 

thereby deriving an optimum drive condition of said 
sample: 
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mam m t m/m^ 




ffiis is a sefcemafie digram is fog cefitf ai portion of tKe 
fivesfffig caiofirnefef.- THi figiife presents iRg rings and 
barriers as located from the sotifee^rifig (inner ring containing 
eiegffodes; gRSiifi eonffol; J^rmisiSr) &g ertvifatrrtgnt 
oueidg §i feg ifiamBef: For sfiRpliei^f; not" shavtfn are trig 
pump motor; onmie tRefmai sources; of gas oiitiet' tui5e (cioseci 
for all of &esi ijcperfeente) in ring % &g RiirrMiTy dgtecfef in 
ring §; of m S^f6f6am of Woodgri fegfrnai isSlafion support 
in fffip 4 and § (eonfer reference §) ana fee gSn&Si units 
disgussed and snown in tHe Sfiginai Specificatiofi (Al§3^ aria 
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mmmm i tumma! §pi§m@§MM 

02-1240 (Serial No. 08/406,457) 




6.0 1:6 20 3:6 4:6 5:0 8:0 7:6 8:6 9:0 10:0 11:0 12:0 13:6 14:6 15:0 



APPENDED E^THE^t4L SPEGTR©GRAM 

DEMONSTRATING OPERABILffV AM© fjmffV 

The Input and Qiifpiit Power; and Energies; of a platinum 
M an@d§ and spiral fUSM €atri6d€ |r%@] af§ sHSWn: TR§ 
stqNifce" fUngfions are tfr§ energy eurves [feSd 8ff ike" fiprt 
y-axis]: THe poWefs (merrnal background; input; output) are 
the rerMindef of the curves and nave a iogantHfruc §€al§ (left 
paxis): To the ioWef left is shown thermal noise (hackgrSlina 
for irlis experiment) ranging from 16 to a few frulliwafts and 
pending until m§ first inptit (gSnftoi) p^J§8 §1 aBSiif J n6iir§ 
This is shown in th§ original SpSS&aM&n (Ai§4) and 
Sware(97)(A76): 
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United §!§!§§ Court Of Appeals For The Federal Cireuit 

©@ - 1167 
(iifiaiN©: 97/17 1 ; §§7) 



IN Rl MitOfuLL R.- §WAM1 



Appeal &m thi l6afd §f Patint Apj3§ai§ and Inlgrfgfgfiggs 



Petition For Panel Rehearing 



Mit§h§ii swaftz; i§© ; MB? II pm §§ 

v\ f~\ v\ ✓"x •» 

P.-O B§x 81135 

Weii§§i§y Mlii§j MA 6i4§i 



M6V§mfegf ia ; 1606 
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(2) GiRTlFICATI OF INTlMlT iPursuant Riiie 47.4] 

Appiiiantj^rQ si-, geftifigs thg f©ii§wing! 

I-. Thg MI mm ©flVify party §f amicus rgpfgsgntgd By ffig is! 

Mitghgii & iwarti; §gB ; mB ; mspmsi 

I: Thg naffig @f thg real party in interest rgpfgsgfitgd fey fflg is! 

Mitghgii E: §WarH 5 §§B ; MB? M%pffi §2 
3: All pSfgnt G©fp©fati©ns and any puMgly rigid eSffipanigi thai §wn id percent 8r 
m6fe ©f the st@§k ©f thg party @f amigus gtifiag rgpfg§gn1gd fey ffig §fg! N®M§ 
4: The naffigs of ail laW firms and thg gaftfigfs §f ass@eiatgs that Sppeargd f@f the 
party ©f affiigus fi©W fgprlsgfitgd fey me ifi thg trial e§uft @f aggfiey §f §fg giggled 
t© appgaf in this court argi MONB 
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(3) TAiLI OF GONTiNTS 

United States Gourt Of Appeals F6r TR§ Federal Gireuit 

CigfiaiM§:07/37i } §375 


©grtifieaig §f int@pg§t ^uf§u§nf (Rui§ 47.4) 


i 


(SA) T§fei§ ©f ©gfitgnfs 


ii 


(II) T§bi§ ©f Auth§fiti§§ 


V 


(4A) Thg Pmm ®f i=§w Or F§§1 §mmma Qf 

MisapprenenQeQ ly The Panel Of The Gourt 


1 


There Was No New Matter 


1 


There Was No New Glaim Limitation 


2 


There Was substantial Argument 


2 


Proposes Amendments Were Before Tne Soars 




Ixaffiiner Stated Ghanges WQUid ©vere§m§ RgjeGfion 


4 


Definiteness Because Sited is§u§§ Addressed 


4 


Definiteness Gorrofeofated iy DeeiaratiGni 


§ 


Definiteness iupporteci Iy Thg ©iaims 




Definiteness iupported Iy PfoBative Rgfgfgfigg 


§ 


Definiteness Iy ABsenee ©f Citation By i3(aminef 


7 


! D§fihitgfig§§ iU@@@Ft§ll ly ©thgr Rgjgeiigris 


7 


Appiigant Argued Regarding Thg @i§i*ffi§ 


7 


(41) Points Of Law ©vgfigokgd ©f MisapWghgfiaga 


i 


(i)Th§ ArgUffight ih iUp^grt ©f A Rghggrihg 


11 


(6) Decision = Attached As Addendum 


i§..i§ 


(7) geriifiGaie §f igrvigg (Ruig ii 14)) 


ii 
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(3) TABUI OF AUTHORITilS 

IN M sWArtZ; 66=i i§7 







Pia§§ 


@§=1082 ; 12/28/99 


§,1§ 




1 1 i 1 3 


NafGotics 




H§§HLvJUinaiSi 88 Gt 499 S.-Gi 1477 


1 1 ;13 


GlMli&aaj^lfLI^ 609 F.-23 1022 dsl 
0if:i§7§) 


9; 13 


BUneanj/.:_L§Ljisiana, 88 § .Oil 444 


11 ; 1§ 


IxJarteJonesGU: ill USP@ 5§7 : §§§ (19: A pp.- 1 §§41 


§,14 


iLBMLte io mmm m% 1§i§ {§& P§i App.- & inten 


■ §,14 


Efmiim&Mmsmsm-. §§ §:§t 17§§, 411 U : § : §77 


11,1§ 


(temfiiiLlBiMto, ,41 MJJLI1§§§ 

i . " , 


11,15 


1 M§.§jU=@fi§2, ii i: Ql 71§i w§©a v. itfjgkigRci.- i§ § @i §§I 


11;1§ 




11, .11 


! inJJ_eMi§w.skv, 41 ag-FA 771: 111 F.Ia 417.. 1§l UiF@ §11 

(1§56) 


I,§,14 


ln_f.e_0azav§: §4 €@FA 1114.- §71 Fia S7§, 114 U§P@ §f 
(1§S7) 


I&14 


laiiJdaEDffiaek. 417 FJa 1384 nJ, 1S§ Uii^ f§§ fi.i c§@f*A 
1179) 


4,14 
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ln_re_J.QlleS; U:S:G:P:A :! 1980; 628 F:2a 1322: 206 USPQ 885 


£.8,14 


mieMammmu 4§§ FJa 128. 2i§: ill U§^@ §67 ; §§§ 

1971) 


M. 

MM 


l!UfcMBEri& 117 FJa 1848 : 1614 44 U§F@id 1§i§.. 1§if 

(FeaGin 1997) 


6 


in fe Qetikef- §77 F-M 144§. 144§. 14 U§P@i£ 144§- 1444 
(W: Sir, 1§§i)] 


2;8; 
11,14 


in re Prater- 411 F M 1§§3\ 1§l USPQ §41 (Q^Pfk 1§6§} 


§,14 


In fg Wands. 858 FlS 7§1. 737. § U§P@i£ I486. 1484 

(F§_: @lf. 1§88) 


414 


iMeJietz, ill FJa §1§, 11 mPQM 1§§6 (F§a. §ir. 1§§§)j 


5,14 


L§Ms_v,_I§uf.s i 111 \NnM §17.. §76.. 1§§i 


!,§,§,1§ 


M§rift§JyL^§tt_Oj§m§^y§fi« 7I§ FJ_ 417.. 416 (1st §\f : 1§§§) 


§ 


M§yMnnLv^^00§^ §1 §.S : 


11, 1§ 


MSrfiii v. TSna. 39Q Mis§. 1137 1i§ f1§8§} 


§ 


hUM§ttiL_iahaii§a, lOIAJaill (M§ : 1§§4) 


11,14 


Peonie v Pierge 66 gal la S3 M§67^ 


11,14 


§5©§tti£ BSv 6n.. v. Inrjii^tripi Sr3tinfi ft P33l?in8. inp.. 7sM P 

.w.wCiLLi v> L_M_JyV v^.U/.:.; v.; l l.lUlclOLI.ICIl v>.l.Cttll.iC| UC r Cll-*lxll.lv] j M.I J r w 1 i XU 
111; III USPQ §_■§ (F§_: OiF: 1 §§4) 


§ 


U=S. Rgp volume 464, pa|es §!§=§I1 (1 §71) 


S r\ s r- 

12,15 




11, 1§ 


U^j/^EFjgg: 86 S: @t: 1182. 11 §7 


11,14 


\Nm%\i,\NM\S5, 411 N:Y:§: M ill, li N:Y: M 176 tf§§1} 


11,14 
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(4) THI POINTS ©f LAW_§^FA§f §VlRi=§§i41§ m 

MiSAPPREHINDED §¥ THE PANEL §F TNI §©USf 

L The Appiiiast f§g§iv§d a B§§l§ign dated i 1/8/86 whigfe affirmed the §8ard'§ 

degisi@n for pUtativi ia§k §f gnaBigffignt UndgF If U:§.@: § HI; fi, and 
indifintaiss undgF 3§ U:§ : g: § Hi; H 1.- Trig AppgHanl fg§pgetfliify fe§tie§t§ S 
Rehiafing §n this matter^ and pfg§gnt§ Rgfgin significant Joints 8f law aria feet 
av§ri©6k§d 6r misappr§h§rid§d By th@ €§tift: 

2: The DiglsiQn has statements WMeh afg dirgetiy g@ntradietgd fey evideriee 
airiady in thi f§§§F& Imp©ftaiitiy 5 thg B§§i§i§fl i§ V§id §f arty' disgu§§i§fi §f§fi^ 8f 
the DeiiafatiQns; §f any §f thi Affiieus ©figf§: Thus? it eafin§t fee detenriined f@ffi 
the figgfd Whi§h = if any = ©f thi§g §uBffiittgd avgrrngfits By tR§ ©getefit 
regarding deflniting§§ Ravi feign fafmaity g§n§idgrgd fe^ the @@Urt: 

THESE WAi NOT MEW MATTES 

I: The Si§isi§n is in§§frggt regarding "ngW matter" WRgn it §tate§! 

"The examiner had refused t6 §HfgF tfig §mgndmgiit§ fegeaiisg w6iiia 
raise the issue of new matter" 

EBggi§i§n 06=ii§7 ; ii/§/68] 
a. The §iaiffi §f pufp§ft@d "aew mattgf " is faisi: Aii ghaap§ were added um§ 

the Ixaffiinef's §wn suggislians a&ir g§fiV§f§ati§n , § arid ffii§§iV6§: TBi§ fe§§ 
been affirmed fey Di§iafati§fi§ Wfiieh afg Simply igfi§fgd: If] pSftiguigf, 
"deutefSns" was n©t fliW matifiai But was Within' thg entife efigifial 
speeifiGation and eiaims: 

fe : This is impgftant Bigaiisg thg ©ffigg Unfairly denied entry 8f ffiifi§r 
amendments sagggstgdJyLtfag-lMrningf.: Thgy added RgitRgf flIW ffiattgf R6F 
issues but Wire submitted ate the rgggipt 6F sugge§ti§fi§ pur§u§nt t§ MPIP 

707:07© and 70&03(d) [AiI4=Ai3ij: The Fgmsai ta eater thg gxaet iaaguap 

suggested by thi Examiner Bggausg @f a faisg "figW matter"' 8f "figW issue"' 
ag§usatien amounts t© fi@l diaiifii h§Rg§tiy with thg Appiigafit ©F thg Qdffi: 
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THERE WAi m NEW QhAM LIMITATION 

4: Thg SggisiSn misstatgs tH§ M%s\ 

"Mr. (sic) SWartz proposed an additional claim limitation n@l suggested By 
th§ examiner " 

This statement is ifig©frggt: Tfigfg Was n© additi©nai claim iiffiitati§fi feeeSiise in 
his fgply 5 the Ixaniiner fg§p§ndgd that tfig isstig W§§ tfig pfipftSd M fiSW 
matter": FUfthirm©r§ ; the giaims Wffg gv§iving a§ a fgsiiit @f the* eSffiffittfiigStieli 
With the IxamineF: Tfi§ §fianp§ Wffg 8&M iislfig tfig MaffiifigF§ §Wfi §ii§§g§ti@8; 
as affirmed by unrefeiittgd Sgeiafati©n§.- 

TH111 WAi iUBiTANTIAL AMUMeNT 

Trig ©ggisien ffiisappfghgnds tfig fa§t wfign it Falsely slates! 

Mr. (sic) Svvartz made no §UB§tantive arguments addressing flie 
examiner's Fgj£§tidfi, «* Mf s (sig) §W§F& presented 88 §uB§tSn1iv§ 
arguments;" 

a : This Mse nation fr@ffi th§ Bg§i§i§n is Ufisupp§rtgd fey tfig fg§@fd: Appellant 
provided substantivg feMttai gvidgfigg [ in-rg-Marggegfii] ingiudliif ©ggiSfSti@fi§ 
by th©§g skiiied=ifi=thg=aft 5 sitppgftgd pggf=fgvigwgd piifeiisfigd papers.- 
Applicant eame forward With this gvldgneg as fgpifgd F lnjgjMkgrj : Man>' @f 
thise fgspOnsgs Wiri fdgd feffeff tfig N©ti§g ©f Appal, ffigfgaigfj ifi aMtigfi 
to the Appeal Ifisf, a Rgpiy Mil, §g§@nd Rgply Ifigf; and Tfiifd Reply Iflef 
Wire filed: Aith6u|h §@ffig wgfg mi§pia§gd ; §@ffi§ fldt mSf&iis sSffig ifig8rreg%' 

listed as "iittgfs"; and nearly a mm ©f pigadings ii§tgd @yt=§f=@rdef tempsfaiiy 
[and ivifl iater iafeeied with haif^'i/i^fiumfegfs],. te§ pigadifig§ mi mm\ 

Sggiafatians all fgagfigd th§ ©fS§8 (A8=Ali).- This was pf©V8fi fey tfie §ffi§e f § 
datg=stamp: These pieadings 5 and unfgfeuttgd gg§laf§li§fi§ suppSft tfig fagt that 
there Was n© neW ffiattgf : Thgy addfgssgd With spgeifieit^ ==sufestantlaiiy arid 

extensively and &liy« all matters afid ail i§§ug§ t m.fg-§azav:g j ifijg-gfiiigw§M i 

In_re_Jolles 1 ; The unfebutted Bi@iaf§ti§fiS have feggfi sufe§tantivgiy Ipgfgd 
despite remand ©fdgfs fS^uirifig a fgply t@ tfig Stfaii§ afid §waftz gggiafatl@n§ 
which proved definiteiigss: Attgfiti©n Is difgetgd t@ tfig faet that tfig §@ard Bad 
thg authority t@ ©fdgr tfig ©ffigg t§ substantivgiy fgspgfid ptifsuafit t© MPIP 
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§1111: ThS ©ffiei has mt rg§p@fidgd With sgggifieity and §ukstaiiee a§ the 

fe-. This statiffigflt in th§ Bg§isl©n is unsuppgrtgd fey the unfefeuttgd geei§fati8n§: 
Thi D§§iafati§ns Mty addri§§ ajl maft§f§ §fiti§iz§§ fey trig ©Iflge (A§6=A§§) 
regarding thi fa§t that teg wa§ fi§ figW rnattgf: The ©eeiafatiQnl pf@ve 
§©ffipiian§e and that a pgfsSn §f Qfimty sk4iigd=in=thg=art W8uid RSV'e 
Undefst©©d the inVint©f t© havi feign in p§§§€§§i§R ©f the eiairngd invent St 

thi timi ©f filing, Thi Bg§iafati©ris [g.g, itray§ (A44=A4§) asd §wartz 

(Ali=A43)] §6nfifm difinitiniss as fgeitgd in eiaim II; Thg g©uft ; like the 

Board was ©feiigatid fey law t© assumg that Agggiiafif's ©e§iaFan , t§ ,, ufirehattea 

assirti§ns = many ffiadg fegfefg thg Appgai== §fg true [ Lawis-v::-§8tir§; i \§ 
WnJd Ml-, #79j l§§l]j hut has n©t: Instead; thg ©geiafati@n§ remain IpSfeQ In 
thiir fagtuai 5 suBstafltivg and gngin©eFifig ggfitgflt feggati§g the^' pfggisefy fgftite 
the ©idsiSn's ingSrriit statgffiints and gfr8ng©us §©ngiusi©n: 

§: M©§t iffi©§rtanti^ thi Bggi§i§B is v'gid §f m$ iimmm @f my @f the 

DiGiafati©ns ; ©F any ©f thi AmieU§ Ifi§fs ; ©fi any @f tfigsg matters.- Thus It 
§anfi6t fei ditifffliflid fr©m thi fi§©fd Wfflgh = if &Lf = ©f tfig§g §Uhffiitt§d 
aVifmifits" fey thi ©g§l§f§fit figafdiflg that thgfg WS§ fi© figW ffi§8gf have feggfi 
fefmaiiy §6nsidirid fey thi €©uft: Th§ 6©uft §h@uid fiavg ifidieatgd whieh? if 
any, ©f thi aVifmiflts in thi B8§iafati©fi§ and Ami§u§ Iflgfe Wgfg fefrriaify 
e©nsidirid and; if s@ ; h©W the^ fg§§fi§d thgif e©neiusi§n: The ©eeislSn his 
effid fey emitting gMSgtty Why this" gvMgfigg ifi thg fgg©fd fggardirig that there 
was n© fliW matter; and supporting Appiieant has fi@t feggn addressed.- 

PROPOSED AMENDMENT! WESE §EF@1E the 8©AM© 

#•. The Sggisi©n ffiisappfihinds thi fa§ts whgfi it faisgiy states! 

H Mh(sic) Swaftz c6ntgnd§ that thg Sdard should fiavg Mm§$i thg 
examiner'^ refusal to enter His proposed amendments after thg final 
fejeetioih Thai de§is!©ii; heWeviF; Wa§ n@t Before thg §§SF& w 

This statsfflint in thi Bigi§i@fi i§ ufi§upp©rtgd fey thg Appgai Ifigf fegfefg the 

I©afd: The i§§U§§ WJM feif©fe thi I©8fd [el. aVgfmgiits fitinifegfs l§ Sfid ffl mi 

ais© gitid 1:I§I§(#)M]: 
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EXAMINER ITAteB €hAN@i§ W@UlD ©VM€@Me RU1§¥I§N 

7-. Thi Begisl§n misapprihinds thi faits WHin it faisgiy §tatg§i 

"While the examiner made §9ffi§ §iiggg§ti©fi§; Kg madg n6 rgpre§eiitati8n 
that those suggestions Would overcome the indefiniteness rejection: " 

a : Thi Ss§i§i@ii is in§©fr§§t: Thg Mamifigf had gSffiffiynigalto with &g 
Appilgant indliatini that this W§§ §ufFi§igfit: Al§8; inWiffitgrigss lii giSiffi 
ianiuap is ©f seffiafitig ©figin" [ In-fg-Haffifna§k ; 4§7 F.ld i§§4 fiJ, i## U§P Q 
SOI fl.l (€@PA 1170)] and indifinitgniss" is thi §pp@§itg §1 dgflfiitefig§§: 
Appeiiant ha§ M\y e§mpiiid with trig Mfiitgng§§ requirement @f the §ee@fid 

paragraph ©f ii uJ^fiil: The ©riginal §pg§ifigati@fi mi item a&patefy 

pfesentid thi giaimid invintiSn §§ that an artisan; ©f th§se §kiil8d in the art; 

gsuid pra§ta it withgut mim §Mpgfimgnlati@fi E ffi-rgJ&afid§ ; §i§ fM 73 i ; 
7i7 5 8 uiPQid 1490; 1404 (im&if-.i §§§)]: ©gfrnitgng§§ i§ a §haf§gtgfi§tig %f 

a paW glaim in Whigh glaiffi lanpagg makgs thg §§§pg ©fthe gislffi gl63Ll§-8 
p§fsQn-§Miitd-in-thl-art t© whigh thi inV'gntidii pgft§ifi§ [MPIP llf§ } MPIP 
1171:01, MPIP li7i:0i(a)]) s Puf§Uant ; t© MPIf* ii7i; Applicant claimed with 
particularity; and did p©int ©ut mi iMmtty item thg iflVgfiti§8: Appligafif§ 
claims aFe thifef@fe definite! 

b-. The I©afd and ©fflgg liivintid thi pufp©ft§d iaek ©f H MfiitgSg§§ w fef it§ 

fabfigatien §f H gM§g§§ hgat" [a©t mgntagd at aii in thg gfigmsi §pggifigsti@g 

and giaims; n©t disgus§id in thi 0ieisi@n] and fiaWid 6y thg eff§ne©u§ 

faferigatien linking a "natural teqmsp t§ "augigar rga§ti@a§": Thg Umi s mi 

n©w the Segisi©n $ has fifiisid t@ agguratiiy disguss thg inVgfita §§ taught ifi 
the original spiglfigatlSn arid giaim§ : Thi 8ggi§i@fi p©ints t§ ©thef aft eut 8f a 

gi@th n©t ivin madg ff©m thi ©riginai spigifigatisR aaa eiaifns: Thg giaiffi§ m 

pfegise, giear, ggffeet; and unamhigu©us t© a pif§@n skiligd in the art and 
thefefere thiri was dgfinitiniss ©igausi thi §pieifi§a1i@fi did g@figludg gi§iffi§ 
partiGuiafiy pointing ©ut and distifigtiy elaimiiig thi slifejigt maffgr.- 

DEFlNlTENlii Bl€AUil ©F €IT1B I§§UE§ AB©ffi§§Ei 

g-. There Wa§ d§finitini§§ ©§gausi ; pur§Uafit t© 707.-07(i) thi Maffiingf pSiflted 
©ut Whifein thi inMfiit§ftg§§ fi§idid, arid thgfi thi AppgUafit (tfign Appiigafit) 
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sUbfnittid th©§§ pf§gi§§ g©rr§gtiafi§ Wfii§h thg EMaffiifigf §uggg§tgd.- Bigfe Sfid 
every one: If ill; §§e8nd paragraph rg§uifg§ thg eMfnlflef R§d f@ 

pf§vldi feas8n§ why thl tifffis in th§ gl§iffi§ m&ISf §§§pg @f thg ifiv'gfitigfi are 
ungieaf "lii a pgsitivg and g6nstfuetivg Way ; s§ that fnln8f pf8feiern§ ean fee 
identified and SS§il^ g§frggtgd 5 afid so that thg majSf gff§ft i§ g&pgfided 8fi m8fe 
substantive issuisV' AH definitgngss issues Wgfg addfgssgd: If tRerg Were StRgf 

issuis, thi iMafflifigf shsuid have tahef §Mpiam§d what thg fgjggtiafi i§ fea§gd 

©n [ Ex-pafteJ8ng§eM ; III U§PQ §37; §3§ (M App.- \§U)] : 

DlFlNlTENEIi €Qrr©b©rAteB Be€LAMtI@M§ 

d: Thirl was difmitiniss b§gaUsi 5 §uppigffignting trig dgtaiigd spggitatigfij the 
Applicant submitted ftifthif §§ff§l§fat§r>' gMpgrt tg§tim§ny E M-gaf&Jjfafc i§ 

uiPQid m%; \m (Id: Fat: App.- & Ifitgf: m§)] ifigiudifig §ggiafati@fi§ aaa 

AffiieUs Ouriag Ifiifs ==whigh must feg fgvigwgd eafgftiiiy.- 

S: Thi ©g§i§i@fi ha§ ign§rsd that thg ggafd did fl§t agguratgi^ imm thg 

iflVgnti§n as it was agtualiy taught in thg Qfiginai spegifieati@n and eiaim§: TRe 
Bggi§i@fi itatgffigfit is unfair and di§§fiffiifiat@fy' apifi§t thg Appgiiafit feggaiise 
thi Bi§i§i§n slmpiy ip§fg§ tfig fagt that tRg §©afd did fi§t gv'gfi address the 

prisint invintien whigh i§ ab©ut a vifefataf that ffiga§ufg§ i@adiR§ a§ it wa§ 

actually taught in thi ©riglnai spggifieatiefi and eiaims: Ifistgad; tRg §8afd 
p©ints t© ©thif aft gut ©f a gl©th fi@t gVgfi ffiadg ffSffi tRg 8Figifiai spg§ifeti8n 
and claims; iVen th©ugh _&§_§iaim§dJfiyM 
dijtotiniss-M^uifJfngnt : 

DEFlNITENEii §UPP@ITEB B¥ THE €LAIM§ 

Thgfg Wa§ dgfinitgni§§ feggaiisg thg pending §iaim§ must fee given the ferSadesI 
reasQnabii intirpfitatign gSfislstgfit With thg §pg§ifigati§n [Ifi rg Fratgfj 4ii 

F:ld mi, ill uspQ I4i (ggM ai§§ mm §mm iiii -- Seetisn 
ii 11 ,01] and thg §pg§ifigati@n §tatgd thg mgamfig afthg tgfm§ in thg §iaiffi§ [is 
f.e_zietz, m F:id 3i§ ; ii UiFQid (Fed.- Q\h i 
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g: FUrthifmorg; th§fg was dgfinitgngss Bggau§g fUmmi t§ 1 173:91(3) the 
mianifig ©f ivgfy tgfm U§gd in tRg §ia!m§ W§§ appafgnt frQffi thg pri8r Srt §R9 
fr§m thi speeifi§ati©n and drawings' at thi tiffii tfig appHgati@n w§§ ftied 

h: Thife Was dgfinitgngss feggausg thg giaims must eaeR Bg given tRe fefgadest 
feas©nabli intgfpfgtati6n ; and this intgfpfgtati@n is §§fi§i§t8fil With that whieR 
©ni Wh© is skiiiid=in=thg=aft W§tild fgagR Hfi-f6-M§ffl§1 ; ffi thl§ €8§g } it i§ 
Goffoboratid fey h@Jh thi D§§iafati§n§ and thg Amieu§ If igfs.- 

it Thifg was dgfifiitgn§§§ feggaUsg tRg mere faet that § term 6r pfif§§g Used iff the 
eiaiffi has n§ antggidgnt Basis in tRg spggifigatign disei@sufe d@es n@t mean; 
nggi§§arily 5 that tRg tgfffi §f pfifa§g i§ ifidgfifiitg; 

J-. There was dgfinitgngss feggaUsg tRg pfgaffifeig ©f eiaiffi %% feeites the purpose 8f 
the pf©§iss 5 thi Wdy ©f tRg glaim d§g§ n§t fgfgf feagk t© tRg pfeaffifeig; §fid the 
process slips arg afeii t§ stand algfig (MPlP %\ \\ M) : 

k: Thifg was dgfinit§n§§§ feggausg pursuant t§ li7§..0i(fe) thg feet that glairB 

language may n§t Ravi ton pfggisg eanndt autgmatieaiiy fgfidef tRg eiaim 

indefinite undir H UJ& ill, §gg©nd paragraph tigaiti6J.eMj6e^iU.fltetgiai 
€fatins_4_gagkins,Ja§: ; 73 i ¥M sis,, 22 i UiPQ i#§ (Fed.- gjf: i§§4)]: 
Aeggptafeiiity ©f the giaiffi ianguap dgpgnd§ @n whether §ne @f§fdifiaff §kiii is 

the art W©uid undif stand what i§ eiaiffigd; in light 9f tRg spgeifieatiSn and ifi this 

§a§g thifg afg unfibuttid ©ggiafatign§ and Affii§«§ ifigfs Hs-sageJeaefc If 
UiPQId i i44 ; i 14S (id: App : & mm \m% 

DEFlNiTlNlii §uPF@Kte© BV PMSAtiVI RefMeTOe 

i: Thifg was diflniting§§ feigausi Appgiiant pfgvidgd ==in 3dd!ti@fi t@ the detailed 
§pigiflgatiQfi== g@ff©fe©fat©fy pf©feativg fgfgfgngg in thg Mm §f peef=fevlewed 

pubiigations [ineiuding Iwartzj M: } ifflj "PSssifeig ©gutefium Pf@dueti@n 
Ff©ffi Light watif ixgiss gnthaipy ixpiriffignti Using Nigkgi €ath@de§" } JdUrMl 

QfNm Mmrgt, 3 5 i§=§0 with further adequate description @f stfuetufg 
in viiw §f thi undgf§tanding §f §ng skiiigd in fee aft r. Atfnei-€Qcp.-v:: 
!nf8fffiati6nJt§fagg-Bgv:iggs-ing: : Fed.- 6if: 5 M§ : §§=i@§I, WW§§] : 
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DefiNITeNe§§ IV A§§eN€e Qf €ItAtt@N BV EXAMBflR 

m: Thifi w§§ dgfmitgngss- bmmm puF§u§m t§ W&%$ teg m mm ma 

stated any fell i§V€i§pffigfit §f fgasSns f8r §ti§h fegy'Qnd the §impie §em3ntie 

issuis whiih Appiigant tstaiiy §m timgty addfg§§gd.- mmm the @f§§§ hs§ 

statgd a ffigrg §8n§iUsl§n §§tipigd With a slgfggtypgd g^pfg§§igfi iflV8ivifi| 
"exggss heat" whlgh Was n6t gv'gn ffigfttigfigd in githgf thg Qfiginai §gggjfieati8n 
6f giaiffiS: 

BEFlNITlNEii §IiPP©STeB S¥ ©THEM MEJEgTI©N§ 

ft: There had t§ have been dgfinitgiigss hggatisg thg rgjg§ti8n under liU.S.-g. iQi 

§f eiaims %% and 3i=4i §vgf J§hn§9fi : (B§) §@uid m have hggn ffiaag asd 

sustained thrSugh a flfial fgjg§ti6n } had thg invgntigfi %m\f feggfi Without 
definitgfiess: Thg fa§t that elaim 11 Was feline 3 fe^ the eMminef t8 fee 

antigipatgd fcy J§hn§§n (AMM) §h@w§ that thg mvgfita @kvi@a§ty mi 

absolutely had dgfinitgiigss: 

APPLICANT ArOueB &E@AMiN@ the €LAiM§ 

I, Thg Decision misrgpQrts thg fagts whgfi it faisgiy stales! 

H s »Mr s (sic) Swaftz argued only that,- after tKe final office action rejecting 
all pending claims, He had fiied two amendments that addressed the 
indefiniteniSs Fgje§*i6n s ,„ hi i6n1ifiUgd t§ argUS 6nTy Ihfil hl§ $f8$m$i 
amendments pfSperiy addrgssid th§ rgjgetidfi iindgr § III,- f 

[Bggisisii 60= i I©7 ; i i/§/6§] 

a: This statement in thi ©gei§i§n is unsiippQftgd fey thg fgeQrd: AppgMSfit 
pmviM substantivg fgfeiittal; piu§ gMriifeit§; piu§ ©ggiaFati@fi§: F8F g*gffip1e } 
AppHgant argued that the Words "matgfiaf ' , i§@t§pg ,, ' J arid "fygi" W§B defified: 

Thg wards m wgii=kn©wn mi mm M&iimsmi in thg 8rigin§i §pggifig§ti8fi 

and thl 6th§r gitgd rMtgfiaii: FUrthgFm8fgj the ©fflgg pfSpgrty li§gd these 
Words for m8re then a dggadg; g§fisistgnt With Wghstgf's dietiSnary.- Ifi addition,' 

Appiigant argugd that §iaim§ %% §§ ; 46, mi M id fi§t gvgfi mmm "fiusiear 

in the preamble; and thgfg gan tegigaiiy feg fi@ slieh arguffignts By the §mi: 
Thise and ©thef ar|Umifit§ afg §ifripiy igfi§fgd: 
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b-. iffip6rtantiy 5 Appgttafit provided §«fe§t§RtiVg fgfetitfal gvldgfige f in— re 
MarzQMhi ] ifigiuding 9ggiafati§ns fey tfi§se §kiiigd=in=tRg=aft ; §tipp8Flgd By 
p§gf=fevi§wgd published papgf§: Appiigant eam§ fgrwafS With tfii§ gvidgnee S§ 
fgquifgd [In-re-©ltik§f1 i Many' §ffee§6 fg§p§fi§6§ wefg filed fegfefg the MStiee 

6f Appgai: Thgfgaftgf; in addition t© the Appeal ifief? § Iggiy Wm ; Mrnm 
Rgpiy Brief, and Third Reply- Brief were filed: Aiteip §@me wefg ffii§pi§§§d } 

s@ffie n6t fggQrdgd; §§ffig ifig§ffggtiy iistgd S§ "Mgrs"'; figSriy § seSfe of 
pleadings iistgd ©ut=§f=§fdgf tgmp©raiiy ; afid gv'gfi iatgf iafeglgd With 
haif="i/I"=nUmi3grs ; tfigsg pigadifigs arid sgv'gfai ©g§iaf§ti@fis §H reaeRed tRe 
©ffigg (A8=Aii) a§ pr©vgfi fey the @ffigg i § dafg=§l§mp: ffie§g pie33iiig§; afid 
ufifefeuttgd DggiaratiSns and thg Amim QuriaS pfgsefitgd t@ this §©uft §upp8rt 
dgfinitgfigss: Thgy addrg§§gd With spgelfigity ==§iife§tafitiaiiy §fid g&gfislveiy 
and ndiiy== all mattgrs and ail issugs U&J®M§g8Mi In-feJMaW§ky: i In-fe 

Me§ ], The unrgbuttgd 0ggiafati§fi§ havg been sufestafitiveiy ipered d§§pitg 

remand ©rdefs requiring a rgply t@ trig Straus and SWaftz ©gei§Fati©ns WRi€R 
did pfSve dgfinitgfigss: Attgfiti©fi i§ difggted t© tRg fi§t that trig I@ard fi§d the 
authority to Order the ©ffieg t© §ufestantivgiy rgsp©nd pursuant t@ MPIP §114 L 

The Offlee ha§ nat fg§p§ndgd with §pe§ifi§ity mi sufestafigg §§ the §©§fd 

ordered: 

§: This statgffigfit in thg Bggi§i§fi is ufisugg©ftgd fey tRg uRfgfeu'ttgd ©ggiaf3ti8fi§.- 
The Deeiaratigfis felly addrg§§ aU matters gfitigizgd fey tRg ©ffigg {A§fcA§ty 
regarding dgfinitgfigss: Thg Bgglafatigns pf©vg §©mgiiafieg with i ll § grid thai 

a pgrssfi ©f ©fdifiary §kiiigd=in=thg=aFt weuid havg ufidef§t©@d the iaventsf t© 

have bggfi in p©ssessi©fi of thg glaiffigd inventiSn at the tiffig 8f fiiing: TRe 
De6larati6fi§ ; ifigiudifig ItraUs (A44=A4§) and §Wartz (Ai§=A4§) ; gSfififffi 
definitingss §§ fggitgd in ilaiffl %%-. TRg €©urt ; like tRg §8afd wa§ ©feiigated fey 
iaw t© assuffig that Appellant's Dggiafants'" unfgfeuttgd a§§gfti@ris = m§fiy ffi§de 
before the Appeal== afg trug f LgMsJiJl6ur.S ; i i§ Wn.-I-d l'#7, lf§j if II], feu't 
has mix Instead; thg ©ggiafati©fi§ rfmaifi ip§fed iff their MMi } siifestafit-ivg 
and engineefifii gontgfit feggausg thgy pfggisgiy rgfete tRg ©geisign f § ifieQffget 
statefngfits afid errofieSUs g8figili§i8n: 



§ 



Best Available Copy 



& In aMtiafi; the Hgffiafid ©fders ff§m th@ I@§M §fdefirig the iMffilfief t§ 
respond to the Bigiarati8fi§ wiri ign8fed in suBslangg; The ©gelaratiSns ffiuli 
hi ariswiFid in spg gifigity aB6Ut any sugfi ptaliv'g , ' l n8fidefin1tgfig§§ ,,f j ©til RSVe 
nSt been: Thi Beeisi§n simply ip§f§s the §nt!fg matter.- 

§* Mast iffipartantfys the Be§i§i§fi i§ m& @f aav di§§us§i8n sr say ef the 

Di§iafatian§; 6f any 8f the Amieus §rigfs ; §n any these matters: Thus It eannSt 
bi determined f>§m thi fegSrd Whigfi = if any = 6f the§€ submitted avgrrneiits 
the Biiiarant regarding difinitgngss havg feggn formally eQnsldered By the 

Caurt: The Oeurt shauid have indieated whieh,. if afiy } §f the avgrmefit§ (@f 

pages) in thi 8ieiafati8n§ and Amicus Irigfs Wefg f8ffnaiiy e8n§idefgd &M ; if 

§a 5 hew they fiaehed their gsfigiuslafi:. The Be§isi§fi ha§ gf?gd By ernittlfig 

exactly why this evidinei in thi FieSfd regarding definitgfiess; arid sup pQftirig 
AppHgant has fi8t hiifl addfi§sid: 

(4) the POINT! ©F LAW ©VE$L@@keB MiiAPPiUMIftBEB 

§: Thire ari §§vifai paints 8f laW 6vgrl68ked 6f rnisappfghgfided By tfig pSnei §f 
thi OaUrt: 

a-. The Bigisian rgjggts the reasoning sf the Appeals @8iift in Mafifi8-&-H3a8 

earparatian, m fM 4i7 ; 436 (ist gif : \m% M8rxiiU:JEQng, m Ma§§: 
1207 m (\m% QmkM^,MM : MmMM3m&m.im: #0§ ¥M 1011 Cist 
dlf: i§7§) by ignaring the unfebutted Be§iafati§fi§ de§pite heing ©Mipted fey 

law to assume that thi unfifeuttid B§§i§f§ti§fi§ afg trtig fcgwisJfcJlQuES ; l\§ 

wnM 661; 170; Appellant's grief gited impefiant mi fgievsfit- 

Bieiafatians whiih wiri figiivgd by thi Meg arid wefg §ysternafieaity ignQfed 

== like thi Arnigus Curiae Ifief§ : They refute the ©eei§i8fi , § ufistippgftgd 

statimints and irr8ni6us g6n§iti§l6n: The Bggiarants ==afid Afnigi guriag- are 
Bifs8ns -sMiiidJn-th§-art Their tinfgbutted testiffigfiy fgfgf t§ dgfifiitgrig§§; But 
havi bein ignarid in thi BigislSn regarding their Factual evidgfige: TRui it 
gannat bi determined fir8m thi fg§6fd Wfiigh = if any = 6f thg§g UrifgBultgd faet§ 
regarding difinitini§s ; SpiraBility and utility Ravi Been FSrfnally eQn§iagre9 By 
the Saiiffc: 

I 
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fe : Thi Bgglsian rijggts thi rga§8nlng §f tRg Board By ignoring the failure Qf the 
©ffige 16 Mi@W @r substantively risp§M t§ thg Remand ©fdgf ff8m trig §@§fci 
whlgh remains ign©fid: Th§ I§afd had thg authority 18 id §8 pursuant Ml 5 !! 3 



g : Thi SfgisiSfVs finding that "the B§ard did B§t grr in Miag t@ rgv1§W tfog 
examiner's refusal to enter amendments after final rejeeiioh ,f rejects the 
fias6nin| ©f MFIP 707=07© gfli fc^IF MM(i) == and g^ai pf8t§gti@fi 
issues pf@vidid fey thi 0§n§tituti§n: liffipty pu% it is unfair f8f the §flee t8 
diny intfy @f Affiifldffi§n1§ (Ai§7) §Uggg§tgOyLtha-Maming£ ; when mi 
amindmint§ added niithgf niW mattgf n8f i§sug§; and §8uid n8t RSVg fcggfi 
QfTgfgd feif&fg the r§g§lpt ©f suggestions* pursuant t8 MPIF 7§7.-870 afid 

706:0i(d) 5 and whigh r§§p§ad@d t§ 5 mi ad@pt§d, and m\$ ®&mi sagfe 

suggesti©n made by thi iMamlnir (A§f=AP6 } A\M4%l s al§8 A§§=A§4): As 

admitted by this 0©uft [©g§i§i§fi 00=i i07 ; i i/'§/00]i: 

H Appellant gave substantive argUmgiits fSr entry ifigittdiBg spgeifie 3 fid 
substantial arguments against the rejeetidn.- 

Attention Is difegtid t© thi Unributtid; un§§ffiffigfitgd up8fi; Affiigu§ If1gf§, 8fig 
©f Which statid that thi Ixaminif§ sugggstiQn t§ add ianguagg t8 the iiSiffig ifi 

@rdir t© @vtf§@ffls th§ fgjigte under §fU:§ : &i ii fl mi tta feliewiflf with 

a refusal t§ entir thi iMaet ianguagg sugggslgd Bgeausg 8f a "'new matter 11 8f 
"new issue" a§§U§ati©n am@imts t§ n8t dialing h§ngs1iy With the Applicant: A§ 

Dn vai©ne stated, 

''the suggestion of the examiner t3 add language in 6fdgr td 8vgre8mg 

the rejection under H ui€ 112 §ee§ad paragraph aad then f@il§wlag with 

a refusal to enter the exact language suggested anidunts t@ B6i dealing 
honestly with the appellant and not the type of behavior that is normally 
endorsed by the Patent Office' 1 

d: The Digislgn is ing@n§istint With Fgdgfal Ruig @W: Pr8g.- 60(b) hgg§u§e trig 

Degision is §©ntfadi§ted by IVidifiii iff thi f§g©fd (vM§ siiprQ% 

i: The 9egi§l©n Is ing©n§istint With 1§ UJ.^JiOOl fegeati§e it perpetuate feise 
statemintS, giit ©f gi©th n©t iVifi ffiadi from tRg gfiglfiai spggifigati8R 3nd 



§1111= 
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giaiffls: Thisi statements havg fegafing j lggpigJ^Iigfegj mi are made 8n 
FgdSfai dagUffiints j M§h§£L^Janagiafi1 and §h§tiM feg g§freet§§: 

f : Thi Sigision fijigts thi ?§as@ning §f Thg United §tatg§ €@nstiiiiti§n [giaiise § 
6f IggtiSn §, AfUgii I] fey ggfitifitiifig thg kngg=jgfk attempted elimina1i§n 8fSS 
intife field inv@ivin| gfigfgy and United States' §ggUHfy : 

g. The D§@l§i§n fijigts th§ fgas§ning 6f Thg United States ^Qfi§titutiSfi [Aftieie 
VI] feigaiisi Arfcigig VI pfefiifeits agti§fi§ that ifitgffgfg Witfi tfig g§fi§tituti@fi 8f 
iaws passed fey <38ngf§§§ [ Qlam § §f §geti@n S, Aftielg f].- 

h: Thi Degisi§ii is ifig@8§i§tgfi1 with 1§ U:S.g: feg§au§g it ip@F6§ tRSt 

partialis §fApp§iiant'§ §ufeffiittgd pigadifig§ Wgfg fgrnSVed and ggfisWli- 

I-. Thi ©geisiSn fijigts thi fga§@fiifig @f Tftg Uiiitea States 08fi§tituti§R [Aftieie I ; 

§ggti§n 1] that Appiiaat i§ gntitigd t§ thg pfiviiggg§ aad immunities @fgitefi§ 
in thi ethir states: Appgiiant gited Ahgffi (i,4i ij#i4) mi fffimm i? 

I11SI7I, il7ll§§ ; 1631011) wh© fgggivgd Ui patents in eS\i mmn fey not 
inadequately gMfig pfiSf aft: Thffgfefg, thg ©ggi§i@fi i§ affeitfiif gfig8tifgp§ 
selective disgfiminati§n and givil fights vi§lati§fi§ yfldgf g§l§f 8f law ftjULik 
gfigi; 86 §, Qt: 1152, ii§7]j tfigfgfe^ fgjggtffig tfig fgg§@fiifig @f tfig §upfgffie 
Csurt's dieisiSn in UfiitedJtetesJK:-MiMgnliJj-4^ that ail afg if g§ii§i iifider the 

law": 

j: Thi Sigisian fgji§t§ thg fga§aning ©f Thg United §tatg§ g@fi§titutiafi [14th 

Affiindmint] to Appgllaflt is ifititlid t§ an impartial tFifeunai [l§ U.S.- §die 

iggto 144, Mayfe§mLV,-Ignfia: : §1 §:§:! ilBSfflJfcJiiiflejgi §§ €t: 4§§ §:&• 

1477-; D.ungan_y.:_L6ui§iana : §§ §:6t:i444] aad gpai pfgtggta ef the iaw§.- 

IgnSfing Ufififeuttid Bigiarati8n§ 5 Affiigus §figf§ ; gad dug pf§gg§§, pateiitfy 
violates thi 14th Amindmint's "gpal pf§tgeti@n"' glatiSg f£f8fi&m-JL 

lighafdsQfi , 01 i& HUi 411 U:S: -Wgj§§-V:^gisS; 431 M:Y:§: M: M; 

12 NsY: M: 170 (i§8i)] with sifiaus ifflpiigatians Eg§§&AL.Lapg& §§ §t 7i§j 
Wead V: itrigkiaiid, §i i Qi fill UJ.- v.- Frigg, §1 § gt i i il } i ii7, femm 1\ 
Qfifflfl v. ifigkinfidpg, §i s Ot i7§Bi Oa^go^§iede»iljy^6JiM§^ 

Ijyensy.:JixlJnkn6w^j^amgdAggn^ 

ii 
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k-. Thg B§§isi§fi fgjggti tRg fga§@nifig §f tfig Supfgffie g8uft {HSi &pr6 §§ litlfSfil 
is gntitigd ta !§§§ stfinggfit standards [U:S: tgp; |g|j §M4%\ {{§!%% 

(i) THE ARGUMENT IN §uPP@RT ©F A REHEAMINO 

ID: The Qggislon sh§uld i§gl§aiiy maieh and feg aeetifale §8nsi§tent witfi §Si9 
fgg@rd ingiuding tRg Bfgiafaliafisj feut it d§g§ fiol: The fa€t§ ifi thg feeSfS ailfef 
from what thg 0ggisi§n pufpofts in §gv'gfal mf§ Ss diseussgd afe§v'g: 

a s The Bggisi§n ign§f§s that trig ©ffi§g*§ AiisWgf did fi@f fg§d 8fi tfig m§m\ 
speeifigati©n and giaiffis But that thi fgjgetiefi was s@igly difgetgd id Sri@tReF 
invintiQfi fey ti§§ §f § gaffe§fi=g§py atta§k 6n thg W6fds "gx'ggsS Rg§t"' WfilgE-Wgfe 
ngttgf.g&gn^gfitiam^ The Appellees 

arg an aggfigy whigh 5 §fig §an f§as@fiafei^ a§sumg 5 Have presented their 
fafefigatiSns "t§-niug=in=gRggk }! ; It i§ fUftRgf Sufernittgd that if the Appeliee"'§ 
gstggffigd g©Un§il and Staff must fgiy «p§fi fgfgfgfigg t§ aft eut @f§ eiolfi oifief 

than this spggifigati§n and giaiffi§ 5 thgn thgif p§§iti§a mast indggd kg fafe 

Weak and digtatg ail§Wangg §f thg pfg§gfit inv'gfitidS: 

b: The original spggiflgatiaR and giaim§ §§ffipiigd afid §©nf§ffngd with thg Patgfit 

Act: The original speeifigati§n and giaiffis 11=43 taught thg sufejget ffiattgf 

defined fey §a§h @f thg fgjggtgd giaim§ 5 §gt f§fth thg feg§t ffiedg §§fit§ffipiatsi 

and distinetiy point Sut and eiaifn thi sufejget ffiattgf WRieR g@fistifetg§ the 

invgntisfi: Thgfg wa§ m Rgw ffiattgf addgd: Thg §hafigg§ wgfg mifigf mi added 

neither neW ffiattgf n@f isstigSj and e6uid fi§t Ravg feggfi ©ffefgd feefSfg the 

fgggipt §f said §u|gg§ti@n§ pursuant t§ MFIP m&IQ) mi mM(i) 

[Aii4=Ai3i] s Thifi Was n§ niw glaim limitati§n feey@fid that WRieR W8S 
di§gU§sed With thg Ixamifigf: Thg giaiffis wgfg dgfifiitg §&gf thg pfe§i§g 

sugggstians gxamingf statid wauid avgfgaiRg said dgfifiitg fgjggtiafi: fhi§ was 

GSfrofeSfated fey unfefeuttid dggiafati8n§ 5 supp§ftgd fey tRg claims afid additional 
prafeativg fefgfgngg: 

g. There was substantial argUffignt addfgssing tRg gMaffiifigfs fgjgeti@fi e§fi§isfgfit 
With In_f.g-Mafz§.g.ghi and In-fg-Q.itik§f ; Thi @§§i§f§ti@fl§ felly addfgsS |U 
matters gritieized fey thg ©flgg (Af0=A§f) fggardifig that thgfg W§§ fl§ figW 

ii 
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matter and g©nfifm dgfinitgng§§ : Thg €§uft, likg thg §oafd was ©BiigSted B^' 

iaw t© assuffii that Appiiiaat's Bg§iafant§ { unfgkittgd a§§grti§R§ -- mmy mm 

6ef@f§ thg Appeai== afi tfu§ [Lgwi§ v, tors.- ill WfiJe ##7? 6'7@; if^ij, Bui 
has not: 

d s The qUistian ©f the fDf©p©sgd gffigfidffigfite Was Bgf@fg tfig fe8§f& 
iL The UnfeButted Beeiafatigns and Affiieu§ Irigfs RaV'g Been igii§re§: TRe 
Siglsien 1§ v@id §f any di§gus§i§n ©f an^ @f tfig ©ggi§fati@n§; 8f §nf 8f the 
Amigus Iriifs; ©n any th§§g mattgrs: Thus it eann8t Be defgrmined ffSffi the fee8rd 
Whlgh = If any = 8f thgsg suBmittgd aV8fffigfit§ B^ tRg ©ggiaraiit fi§sSmg 
definitengss haVi ten fSfffiaiiy §©nsidgfgd By tRg g§urt.- TRg ggtift §R6u1d RaVe 
indigatid whigh; if any ; ©f tRg avgfffignt§ (§F gagg§) iii tRg ©g§iara1i8ri§ Sfid 
Affiigus Briefs wifg fQfffiaiiy ggfisidgfgd arid, if §8, R8w tfigy fg§§Rgd tfigif 
g©ngiUsi@ii: Thg Bgeisi©n ha§ grrgd By emitting gMetly wfiy this faeiuii; 
substantive and gnjifiggfifif tVidifliS in thg fg§8fd fgg§f$fig dgfifiitgfie§§; 
regarding that there wa§ fi8 n§W mattgf,- and §upp8fting Afpii§8fi$ R§§ R8t Begn 
addressed: 

\%-. Thi Bggisi@n must e©mpiy With 0§nstituti§nai autR8fity and law.- feitgsd, it 

fails t@ hen©? th§ itttsr ©f thg iaw= Ngithgr thg ©fggg, mf thg @mft ; ha§ prategd 

n© eVidingg t© thi g@ntfafy: 

a-. The BSgiSien is R©t g©nsi§tgnt With 1§ U:§:g:§i§61; i§ U:§:§: 167 i ; 1§ U.S.- 

e©d§ iggta 144, ii U.i.6. § i 12, f % ©f U uJ.-O: § i 13, fh 

fe: The Degisien fejegts the fga§@ning ©f tRg AtffigL€6tpa(Jnf8fffi^^ 

5.e-vigg§-ing^ Fed: Qlf ti M© : §§=iOil ; WmMM:MixMmh8wnMmm 

Agents-6f-Eed:-lMrgau-6£Marg©Mg§ ; §i©6ffi-v::.iiiifl8i§ ; §§• gi 4§§ §Mt: [41% 
eMeMaJ^JalJ^fM^ #0§ F.Id 1611 (Jst ®f: \§7§); 

5>unganJ/::-L6.Uisiana ; 88 1,61:1444, Er©fitigf8-v,-Iighafd§8fi : §§ §& HM, 411 
U:I: 677 5 Oaffi§lJkJE8i§d8^JM^Iifil; §ass-v::_L8pgz ; §§ @t W t 

jgriiln-v::-lf.§gkgnfidgg; §1 i 6t 171©, Lgwj§-v::-l8uf§, i \§ WfiJd $$% 

1111, MafinQ-V::-H.yatt-68fp6rati©n ; M ¥M 427, 4§§ (ist gif: i§§^ } 
Maybgrm-VlAnna:, §i M8rxHi-v::-T§fi& §§6 Ma§§: 1167 ii§ 

13 
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EagkingafiG:; 73i ¥M §1S, ill UiFQ il§ (Fgd.- €if ; i§§4) ; yAjgJjflggj §# 
i s Ct. iiii, iii7, UJ: I§p vatai 464, pagg§ Il§=#li (i§71), UJ^-Mge : 
SiiCtiiii, iii7 5 F©@tn©tg 7, lMi§l§jat§§JLlteai^^ 

411 N:Y:§: Id: 163, II N.Y: M: 170 (ligl), afij Sfe§l V: §f § g{ 

§§1. 

g-. Thi Bg§isl©n fgjggt§ thg fg§§§nlng §f In^gJMawskfo fa-jgjgte : fn_re 
■teaM§:Jn-r§-Hamffiagk: 417 ¥M i§§4 fiJ, ill UiFQ %m fi.i (§§PA 1§7§) ; 
jflj-eJiaraoeehi ; Injg-M8gis;-In-rg-Qgtikgf : In-fg-JfaieF; 411 ¥M iH 

UiPQ 141 (ggPA ill!); m-f§-Wand§: §i§ Fid 7§i, 7i7 ; § UiPQM 1400, 

1404 (Fed: Oif: \m% and ffi-rg-Elgtz: §§1 Mi 31§ ; il USPQld 1110 (Fed, 

Gin \m) [ai§© IM-BM§-Qfa.v : 10 UIFQld ifii, 1§1§ (Id.- Pal- App.. & feter.- 

i98§ ; Ix_parte_l6n§S6ti: %%% UiPQ 117, 111 (§4 A$g: i§§4), M-Sa^Jafter : 

21 UiPQSd 1 144, 1 141 (Id: Pat: APP: k fatSF: 1^1)]: 

d: The De§isl§n ign@fes vi©lati@ns §f MPIP iiii, MPIP ii71..0i(a) , MPIP 
1173:01, MPIP I171:0i(fe) ; MPIP 70&01(d), MPIP 707:07(1) and 

i: ifflpaftantiy, the S§@i§l@ii i§ net g§fi§tituti§fiai &ggau§g it fgjggts thg The 

United Itatgs g©nstituti@n [Ingiudlng hut fl8t Hmitgd t@ Article I 5 §gg!i§ii i? 
diaUsg 8 Sf §ggti@n 8, Artiglg I, Aftigig VI, and thg 14th Affigfidffigfit: 

il : The Decision ign©fg§ thi Amirigan Bar A§§©eiati©n { § g@tnmgnts dn neW 

desGfiptiQn guidgiiiig§ ©fthi PT© 

[http-://ww i "Uspt©:g©^ 

which says that thi FT© §h©uld he H t§§iffi@i§§i§alfy ngutrai:"' It wa§ mffif M the 
Qffm t© deny entry §f Affiindffiint§ (A 117) with ffiifi§f ehafiggs t$ Sv'gfgQffig 
possible indefinitgness sUggg§tgd-hj/lthg-EMmingr in writing and iff g©nvef§ati§fis; 
when they addid ngithif fi§W ffiSttlf fl§F i§§ug§, afid §@tiid fi@t fiaV'g feggfi 8ffefgd 
before the feeeipt 6f sugggstiSfis pursuant t§ MPIP 707:07® and 70§.-01(d): This 
and ©thir ffiattirs di§@U§§@d, in§iuding thg missing pigadifigs; d§ fi§f §8ffip§ft with 
any nStiSn ©f fair piay ©f jttstigg: 
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14 : The n§ti§n§ §f equity aM €@fi§tityti§nai issug§ hang ifi Balance §fid SllBSiip 

fofffl and pfeggdufg mm &mmm m thg§g pr@§ggdirii§; thgrg staid bg mm& 

truth; substanee; justieg and fair play.- It is e§mpigtgiy within thg @8UFt*§ ai§efeti©fi 
15 g§ffg§t thi ifiagguratg dg§griptidri @f fa§t§ ; arid t§ gfifef§6 IRS 1SW SfiQ j8§ti€g } 
and the general rai§ ; ispggiaily Whgrg a party is pro s§ ; i§ to rehear and eSfreet 
sUgh ffiattifs Unlg§§ thg Appgiigg§ ean g§tabii§h rgai pFgjudigg.- 

Whirete; Appelant rgspggtfoiiy rgpg§t§ that thi§ ri@n§faBie @@uft SiiOW &i§ 
Ripest fef Rghiafifii §§fi§gffiifl|. thg ffiaHSF §f thg IMffiifigf§ SffeitrSfy fejgetiari 
©f giaiffis 32 thr@ugh 43; and §fdgf any §thgr fgiigf as thg g§uft deem§ just; pF8peF; 
fair and g^liitaMi: 

Appellant regrgt§ ifiadg^uagig§ that fgflggt a iagk @f iggai gdygata m thi§ gg|«g§t 

for Rgg§nsidefati@n 5 but thi UJs iliprgffig 0§urt has" fuigd that any pffi §§ iltifafit 

Is gntitigd t© ig§§ stfinggnt §t§ndafd§ [U:§: &gp v'siuffig 404? pap§ f§@=f§i 
(1171)], 



Rgspggtnliiy sufemittid; 




NQveffiber 20 ; 1900 Mitghgii Swaftz; MB, §§B, II, Appgiiant; ^ £g 

P.&B§x§ii§f 

wdlgsigy Miiig; MA 614§i 



(6) addendum 

RgqulrsffiSfit ffiit by Bggi§i§n baund with Thi§ PBMm-. 

(7) CERTIFICATE OF SERVICE (Rule 25 (D)) 

Apipgiiant ggrtifigs that hg ha§ §§mpiigd with Itiie M (d) : Appgiiant mailed 

tW6 (2) gSpigs @f thg ab©vg first eiass ffgjaid t@ AppgHgg's §8iinsei; Att@rney 
Mark Naguffi©; A§s©giat§ §©ii§it©F, 2i2i Crystal Brivg; P : © : I§X iM^j 
Arlington; Virginia; %%% \ I, this N§vgffibgf K) 5 1666: 
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N®TI! ^Uf§Uifit t§ F§d: @lf: & 47:1, this di§p@stii@ri 
is net GitaBie as gfeeedeni it is a pUBiie reesrcl: This 
disposition wiii appear ifi ta§ie§ pUBiisheGj pefisa'ieaiiy: 

United states 6@urt §f App§§i§ f§r ih§ mi§m\ §mmi 

§§=ii§7 

(§§HaiN§:a7/§7 i j ; §§7) 



DEGiDED: NGvernBef 8 ; 29Q0 



i§fGr@ PLA^IR, GireUiLjuGiQe : ARTHUR; §§nlgf-@ig§yH-Ju , a'Q§ i and §Y4, Gifeii'it 
Judge : 

PIR GURiAM: 

DlGiSi©N 

Mitcheii R\ Swaftz appeals fram the decision of the Board of Patent Appeals and 
interferences (Boafd) ; Appeal No: §4=2911 ; affirming the examinef's final' rejeefiofi of 
ciaims 3243 of appiication Sefi'ai No ; 07/371 ; 937 for ia§k of opefaBiirfy of utility undgf 
35 ti.S-.Q: §161; lack of enaoiement under 35 U-.S-M-. §111, fil, and i'ndefinitgn§ss 
under 35 UJ:©-. § 1 1 i, |, We affirm the Board's decision: 

The mm summarily affirmed the* §*amifieTs f§j§§fj§fi §f §iaim§ §I4§ tind§f 
§111, fl2\ Because Mf= Swaftz made n§ suBstantive arguments addressing tR§ 
examiner's rejection: in the numerous griefs fie fil'ed with the Board; Mr.- Swarfe afgu'gd 
only that, after the final office action rejecting ail' pending claims; he Had fii§d fwo 
amendments that addressed the i'ndeflnit§R§§s f§jeeti§rl: The §5tamin§f had f§ftis§d tS 
enter the amendments Bieatise they would raise the i's§u§ of new matter,- and thg 
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@@mffii§si§n§r had §eni§ci MP: Swa^s petition unm 37 Q.F.R: §1:181' rgqugsting 
review of the examlnePi 3§gj§i§n : Aith§U§h Mr.- Swariz feeeiveci n§ti§§ that th§ Brief rig 

fii§a with the B§§ra did n§t §§mpiy with th§ f§qulf§m@nts §f §7 §.f.& § ii§i(6) 

because it did not address the indefinitehess f§j§§ti'§n ; fi§ eontj : nUed to argu'g only trial 
his proposed amendments properly addfe§§ed the f§j§§ti§fi UR&F § 1 1 2; fl f ; Mr.- 
Swartz reiterates that argument on appeal to this court: 

We agree with the Board that Mr.- Swartz' did not pr§s§nt- any §u§stafitivg 
arguments addressing the f§j§§ti'§n Und§f § 111; p.- Mf: §w'iffe afgu§d thai 
proposed amendments wouid ovefeoffig the rejection,- gut the am§nd§d claims w'gfe not 
before the Board: The Board §§ui§ consider only the rejection of th§ nQn-amgndgd 
ciaimsi and Mr Swartz presented no reasons' why the Board should sustain thg 
examinees indefiniteness fejectiofn of tho§e claims.- 

MP: Swartz coritends that the Board §houl'd have addrgssed thg gxarningp's 
refusal to enter his proposed amendments after the final rejgeiiori: That d§eisi@r) ; 
however; was hot before the Board: Nor is that decision Bgfofe this court- 
Neveftheiess ; we ot5§erve that Mn SWartz ; s proposed amghdmgnts w'gfg not mgfgiy' 
amendments suggested By the examiner io address the indefinitgngss pfoBierfi: White 
the eKarninir rhade some suggestions; he made no rgpfesgntation that tfiosg 
suggestions would overcome the indeflhiteries§ fejeciion. More i'mp§ftantiy ; Mr.- Swaf^ 
proposed an additional eiaiffi iimitatioh hot suggested fey the examihgf; and it was that 
limitation that the examiner determined wouid raise the i§sije of hew matter'; 

We cohciude that the Board properiy affirmed thg gxami'ngr's fejgetioh undgf 
§ 1 12 ; 2 he§aU§e MP: Swartz presented no sufestahti've afgUffigfits.- We ais§ eSfieludg 
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that the mm Sid n§1 erf in failing t§ review tR§ gxamin§Fs refusal §ntgf 
amendments after final rejection: Beeause we affirm tft€ Bearei's a'eei'sion sustaining 
the rejection under § 1 \ % ^ % we need net §&!>§§§ tfi§ Board's cigeision sustaining trig 
rejections Under § 1 51 and § 1 1 2 ; f 1 



09=il07 
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Appeal ffgffi m I§aM §f Palgfit Appgais and Ififgrfgfgfiegs 
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Sr.- MltgHgli §Wffiz ; pr8§§ 
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(1) tABLI OP S3NTINTS 

United States Oourt ©f Ap£§ai§ F§f The F§a§fai Gifeuif 

00 = 1107 

(i§fiaiN§:67/37i ; §37) 
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i: App§ii§8§' Ifigf ha§ §§vlfai 8fF§F§ §f Mi arid law.- TM§ Mif £@ffil§ 

t© gvitoig in thg fg§8rd whieh disputes said faferi§ati@fi§ gresefifga in Apgeiie§§ 

Iriefi ©niy thgsg gfrSrs afg diseus§gd figfgifi: f aggs are Identified as Appellant^ 

Brief (AI); AppgfidiM(A) 5 asd I§afd Degislgn 



(3) BRIEF FACTUAL BACKGROUND 

2: The inventi©n at issue in this easg is a ffig&i§i fdf fn@iiif@fifig a fail le Gated 
Within ("ioaded") a matifiai,- Hkg a sp§n§g fills with :watgf: The meth@d iises S 

vibfatien ©f thg ffiatgfiaL Thg mvgnta [AppL 07/37i } §§7; Ai#@=i§#] mim the 

i©ng=standing pf©Mgffi §f miasuring thg iQadlrig fgffietgiy mi mft=mmv$\f = 

features @f great utility: giaiffi %% mm ffl@fiit§Hfi| thg material u§ifi| at iea§t 

one vibfati©nai m@dg (natural fifg^Ugngy): Thg ©figinai disclosure taiipt the 
preferred effib©diffignt ; thg Vibfati§fiai §ath§dg (AMfcA\§1% ffi§fUl§riflf 
subsystems (Ai§8=Ai7Q) ; V'i§§§§ity, damping; suffagg materials (A\&§% mi 
coupling t© a iarge mass\ Thi e^Uatiotfs §f ffi§ti§fi egnfofffi t§ knSWri ptiysies 
(Ai70=Al73): 

3: Thi eiaims ©f thg pfisirit gasg afg 6n paggs Al§4: Pr@p@§gd giaiffl§ Wi ih the 
minor ghanges that thg Ixamiiigf fgg§mffigndgd pursuant l§ MFIP mi 

UfWP 7Q6\6i(d) ; but did m% ifitif } afg m pagg§ Ai§7=Ai§0: The ®m& ha§ 
pfgsgntgd nethlng whigh diffgfs §r fgbuts the teagfrmgs ©f thg m§im\ 

speeifigation and giaiffis; thg Bggiafati©n§ (Ai ijA44 ? Ai l#= i #7jAl § ? A44) 5 exilfelts 
(A6i=ABO 3 A0i 5 AiO§); ©r thg fa§t that ©fiiy tw§ (1) §gfitgfigg§ in thg ^fififg 
Decision (2§ pagg§ ; A 1 32= A 1 §§) pertain t© thg pfgsgnt ifivgntidn.- 
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(4) ERRORS ©F FACT 

Appellee's lrr@rs About The inv§nti§n 

4: Apg§ii§§'§ falsely statil 

"imrtz's eiaims require emfusim" 

"the muttering d/the vibratidns dfthe material must mmr during ike 
miifusimpmsw' 

Th§ Truth - VlbFatl@n is Nit l8 FU§i@rT 

The_§as§_ffiustJrMd^ ifi§fe§a } 
Appeiiee's Brief §§ntinUes a dslitotl ifiaggufatg misfgadifig of the claims, With 

substitution ©f thi w§rd H &§i@fi" iasfgad §f B i§a^fi§ w and "vifefata": "feW 
eannot fee gonfusgd with "vtata" ©f "i©adiag H fea§gd ©a aay h©8e§t re§a'ifi§ §f 

the definitions in any dictionary.- ; 



I: Appeiiee's faisely statgl 

"Thmugh&ut pmemidn, %mrtz argued thai his eiaims require esid 
fmim-. Fm exampie-, martz stated thai his imentim "mum be usea\i© 
mmitQr saidfusim reaetidnfs) aeeurring at either eleeimde-. " 

The Truth = "Fusion" is Not Required F§r TR§ M§tft@fi T§ M§ni't§r 
Vibration 



Fusion is not required f©f thi pfgsinl inv§nti@n 88F did A^gliant eiaiffi 
Instead, the method t© mOnitOf a ffiatgfiai i§ usgfial in sgv'gfai figid§.- 

Consistent With this ; NagufnO's §§§@8d sintgfiggj §§fitf§di§tifi§ fH8 
reveals his iagk Of truth: Wsbstif s digtaafy eiaflfigs this:- 



§1 i on 
uen.- 

fif§t; 



"require" = to demand as necessary of es§ehtial 

H cdUld H = an alternative to can suggesting less foree of eeftainrj ^ am able 
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§: Appellee's 

"■.-.■.the spmftmtim daes mi give explicit defimiidm §f ike ihee 
mtieal terns-, "issmpis fiisi," '''material; 1 '' §f "pradueis fiam an isaikpie 



"The mfy "material" imlmi in the spmifieatim is a palladium 
emmde" 

Th§ Truth - "i§@t§e§ i8 ; "Pud", "Materiali" Afiei "Pf@ay§t§"" Ar§ 

WeihUndersteSd 

The wards "ffiatefiai", B i§8i§pg B j mi B M B Wgfg ieMei: Thi f«gi i§ 

hydr©gen In §n§ ©fits tw@ i§@i@pi§ f©rffi§ ; arid thg malgriai i§ p§ii§§iuffi Qf fjlekgi: 
Thi W@fds are Wgii=kn©Wn and wgfg Ml^diseussgd in thg 8rl§ifiai §peeifi^ati8n 
and the ©thef gitgd ffiatgfi§i§: Afghani's §gVgrai ga§g§ fegfefg trig §§3rji §§ri 
"ingorpofate by rgferefigg siifejggt ffiittef di§ei§sgd in SfidffegF jfttSfit 
appiication which is pending before the Patent ©fflc§ and MMi UMm\M% 
t© thg public" r In.f.§-J.©li§s1 i 

FUfthgfffi8fg 5 the ©ffieg pTofgffy usgd tag WQfds fQf ffiQre then" a feide; 
gSnsistgnt with Wgfestgr'§ iMmWtft FtirthgffiQrg; Mf: Nspffi8 aFpffilfli i§ 
gSntradietgd fey his §g§©nd sgntgfigg: 

7: Appiilie's felliiy statgi 

"..-.the Bmri's deeisim is based m a tkamugk mmi&mtim sfiks 

mdeme af regard" 

"The Baard analyzed faur referemes mat §mrtz submitted-. 11 

"he has failed ta identify any damment thai wauld kavs made a 

difference" 

The Truth = Board Failed T© @©nsid§r Seejafations 

Appgliee's Brief; iikg thg Bg§i§i§n 5 ign@fg§ sdM and eieaffy idgrftifled 

ividsngg in thg fs§§fd (A§ 5 Aii) 5 ifigiudmg gg§iafati@R§ arid aiffi@§t Mr mmm 

refefenees; Whigh g©nslituti a BdM fide ea§g : Said Dg§iarati§ri§ (Ai§* 
A44 5 A4§ ; Ail ; AI6 ; A7l ; A74 ; A77 ; A§i) fgfeiit falsg and inaeeurate §tatgmef Is fey 

thg ©ffigg-, and ffi©st ifflpdftaatty, ingiuded m\% whigh dgffian§ffaf§ vaiidbi©fi* 

opefabiiity s and utility 8f thi Applicant's eiaiffigd sufejget matter as e§fr§€tiy taught- 
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In the original sp§eifi§ati§n and giaims rggafdirig saM ffi@fiit§fgd Vifefa^fi| 

eiggtfddg: itr§y§ (A44=A4§) and §wartg (AiS=A4§) imteimi mm\ mmmte 

difggtiy addressing h§w thg spgifi§ati§n adg^Uatgly' dgsefikgd tfig stifejggt rktfef 
regitgd In gialm 2% and demonstrated feat It Qpgratgd a§ slalgd.- ffiey §i§8 BerSid 



that a plfs§n ©f §f dinafy skill ifi lh@ aft mm BaV6 ufidgfslSSd the ifivgfifQr t8 
have feegn in possession §f the giaiffigd invgnti§n at tRg time Qf fiiin|: TRey set 
f©rth fagts that sh§uid fee adffii§§ifcig at trial: 



8= Appiieant eaffii forward with this fvidgneg f@ffl ggeiafSnts Sfld affiants 

with "ordinary §kiii=ifi=thi=aFt" iflgkdifig loigpfd(A7i) } §waf&(Ai§,A7?), 
Ia§§(AII), F@xCA7i) ; and Maii§v§(AI#}, Kufgwgii(A§§) ; Aheffi(A7§)J and 
Miii§(A7§) a§ ftquifsd [ in_fg— Q§tikgf. i, with §tatgffignt§ §tij?p8Ftifi§ tfcgif 
intf§du§ti@n ingiuding mii and m$\mt shewing §f gmi mi sufficient fsmm 
why they were m% presented gaffe The ©e§iafati6n§ wgfg fgggivsd (Aii=Ai7): 

semi ©g§iamti§n§ were "l§§t", misfiigd 5 §F oiRgfWisg n@t gntgrgd into" the re§8rd 
(A8i ; A8) : 

9: Appellants Sggiafati§n§ had relevant faets fey pfgMtive w1tng§se§ w1i§ Sre 

autheritiss in their fliids.- By g§ntra§t 5 the I§ard ha§ fgiigd m u mem& ; fgpcirtgfs? 

workers in fields gSmpeting fgf limited Fldffal ftifids ; and tR@se trying t@ ml tReif 
h98k§ 6n the th§ sg^Ui sufejggt.- Thg f§fgFgfi§g§ gitgd in trig ®ggi§i@n R§vg fid Been 
§W6fn in ; and.af.g-n9ldif.§gt§lt8-thgJresefiiiRV:gfiti§n : 

iO: Appellant's degiarati@n§ dgm@n§tfatg that thg method is rnSfiitsf a 

Vibrating material Was g6frggtiy taught at thg tiffig Swaftz filed His appiieati8f L f fie 

D§giafati§n§ havg keen substantively igfi@fed (A§ ; A§i ; A§ ij depte twe $fMm§ 

remand ©rdifs requiring a reply t§ the itraus and Swaftz ©geiarati@ffs [A§lj 
Ai2=Ai7) : FUfthefm6f§ ; Appgiiie's Ifiif takgs thg ©geiafatigns @ut=6f=e@nteX-t 
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(Straus) and simply ip§F§§ that ©ffigg fiii§iafegigd thgffi a§ "igttgF§^Aij afialyzgd 

AI»Ai i) and relegated mm imprapgriy t§ 8 §piFii§fi H [Maiigvgj Alij fejgJJlgal : 



Board Failed To Consider Evidence 

i i : Appgilgg's faisgiy state! . 

y, m§si dfm mmer§us iemniml referenees ke supplied were published 
after his filing dm-. " 

"mmz §bjmts repeatedly id the alleged failure ©f the Smrd, id 
mmidsr mmin dmummis., all ©f whim were filed afier ike nsiie^ sf 
appeal m m Bmm, and nme ©fwkiek had been befsre ike examiner-. " 

The Truth - Publications 6ohfirm§ci Teachings Were GSrf§et 

Applicant suppiiid Inhibits; iisted an appfapriatg fans,- m sgptgmbif %1 t 

\WU June 1, mi) March iff!, FgferUary 16$ i§§4, §fid AfFii M, 1§§4: Trig 
SXhiWtS were usid as gvidlngi 8f thg statg=6f=aft which gristed §§ of trig fiiifif 
date: They aiso rebut fal§g statements" fey thg ©ffigg (later §@ard): Trig p@§t : filing 
fgfergiiges gslabiish that, as af thg filing date; Sfig @f §&ii=in=thg=§ft e8Uid|ii§g § 
methad t§ ffi§fiit§F a Vibrating gig§tF§dg Withgut mim experifngfi4{i8fi: 

vibfatianai madis af a material arg m "inergdibig" (Ai44) bat Mn be gjigitea 

whin using thg tea§hin§ 8f thg §ri|iflal §p§§ifiiati©Fi and claims': Vibrations' are 

nat unpfeven "theary" (Alii) a§ thg S@si§i§n p«Fp§Ft§j but th§§g §kiiigd=ifi=tiig=arl 

describe them out as a ftinetian af frgqiigney and timg.- Said Inhibits fgagRfed the 
Office (A8=AU) : Some w'efg mi§piae§d =3nd all sub§tafitivgiy igfi@fgd (Al=Aii, 
AlO0=Ai i7) be§aus§ they rebut all af Appellee's slatgffignts (AW) UniB&mm 
In.t§jShiie.wsky: ; In.re.J.8lig§ 1: 

11: Appellee's falsely state! 

"All mims m appeal an indefinite-. '" 
The Truth = Giairris Were Proviciea By The Examined AneJ Ar@ ©§flrfif§ 



Mr: Nagume i§ not fuliy triithnii bgeau§g thg Idafd MM t§ addre§§ Mi 



under Appeal (A§f=A§0 5 A114=i3i) §M bggausg t hg-giaiffi§-Wgfg-suggg§tga-by: 



issue 
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thg_EMmlngrLiaufs^ 



M§MdngJLiui3fe§§BMJBp8§t [an i§§u§ puf§u3nl lA§U(§%V% igfigfga 



Appgiiant gavg §ufe§t§ative afguffigfit§ f§f gntfy imimfig §$mm asa 

substantial afguffignts agaifist tfig f§j§§ti§fi : It is mMf ffi trig §ffi§g t@ dgfif gfc%' 
of Amendments (Ail?) §.Ugg§&tglkvJH§Aamjng£ ; whgn said amendmenls kdded 
neither ngW matter n§f i§§yg§ ; and g§iiid fl§t haVg fcggfi §8gfgd fegfefg ifi§ f ggeipt 
§f suggesti§n§ pUf§U8fit t§ MFIP 767:07® and 70#:§§(d)} Sfid WRieR resided 

t© 5 and adgptgd; gaeh §ugggsli§n gfcgd fey thg Examiner (A§i=A§§ ; Aii4=i§ij 

ais6 A§I=A§4): As Bf: ValQfig has slated; 

H th§ suggestion of the examingr to acid language in Srcier t8 8verc8me 




[Uage sUggestga amounts to nOt dealing 
hdnesiiy With the appellant and mi the type §f kehaviSr thit i§ H8rm3iiy 
endorsed by the Patent ©ffiee'' 

ii: It is @utfa|g§u§ and ggfggi§u§ t@ &my Appellant gpsi pratgeti^fi m 
good=faith mmmmm §f MFIf W.QIQ) and MPIP WM(i% 

14: Appgiiii's faisgiy statgj I 

n $warn fiiei a mmi appeal brief m Nmember II. Wl. -. - fm 
examiner..-, maintained the rejeetim" 

The Truth = AppeMant Did RespQnei 

Mf : Hapm8 is ing©rrg§i A §g§§nd "first" Appeal Ifigf Wa§ filed N@VSffifegf 
18 ; t6 §6rfget a minor di§putgd typggfapiiieai issug (A\M=\M% Applicant 

fllid a iuppieffigntafy Appgai Ifigf §ii Janiiafy ii ; if §1 (A§i=A§§) g§ff<?gtifi§ 
errers of the ©fflii, Applicant filed a iuppigffigntai Appgai Ifigf 8n Septcfnfeef 
3Q 5 W%. A Rgpiy Brief Was fiigd §fl FgfefUafy i0 ; lf§4: A SeeSnd &gpiy' 

was filed Marih 14, if §4, A Third Reply* Ifigf wa§ fiied §fi @§t§fegf ii, 

Thesg demonstrated hSW the ©riglnal spgeifieatigfi and eialffis wefg Ifl Ml 



1^8: 
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§§ffipiian§§ with. SfU«§,€«| 111 arid fiOi feyj-flaa&-jalJb6§Oaefe-jLj^ 

§UbstaiitLviiy:;.ar§-aaa£§s§gd 

Thg AppgRgg's Irigf Igfi©f6 that f§fty=thrgg (43) pigadifigsj §ggiar8tiSfi§; and 
letters §§flt fey thg Appgliant WgFg n§t FS§@Fdgd; and gggiSfStl8n§ RSve Been 

in§6ffg§tiy iistgd a§ "igttgrs": It ai§§ ip@fg§ that six (I) pigadifi|§ 3f 5 8f 
§§fflfflufii§ati§n§ fey ; thg Qffm wgfg §§t §iat t§ the Appgiiafii- N@ §>pana:i8n i§ 

giVgli f©r the gightggfi (ii) ©ffigg's gnfrigs §tit=§f=§Mgr tgffip§raiiy ; indlgatirig that 
the purported "DSeket" Was n@t ffiadg §§ntgffip§rang§usiy [Appendk- A1=A7 
(§©frg§tgd Ai=Aii ; pf§@f AiI=Ai7}] arid iii dgflafigg of thg ®#igg f § date Stamp 
(Ai2) and in viglata §f IWM&MVl: TRg @§urt must uphold federal iaw 
regarding honesty and integrity ©f rg§§fds 5 Mi Appgilgg's 8§§@iifltaM§ i ffi tRg 

ina§§ufati and fiQn=§@fitgfflp§fafig8u§ fgg§fd§ arid §apFi§i§u§ feghavier: 



i i •. Appgiigg's Msgty §tatgi 

mmm& refum miry af ihs mmdmmtS} -...'meausi 
m&idmmts raised new imm and the issue afnm matter" 

The Truth -There Were No New lisues 

Th§ Oifm unfairiy dgnigd gntfy §f ffiifi§f affigfidffigRts aiggesieiiaLfee 

Ixaffiiner , eVen though they Wgfg fflifl§F and addgd ngltRgf figW ffiattgr Rdf issues; 
and « m©st imp§ftantiy == §©uid n@t havg fcggri §ffgFgd fegf@Fg tfig rgggipt ©f mi 

§u|p§ti@n§ pursuant t@ MPlP 707.-07© and 701..01(d) [AiI4=AiSi]: 

Most importantiy 5 it is falsg f§F thg ©ffigg t@ statg "dgutgFSfis"" (Sfi i§§t(fg 8F 

hydfsggn) is fisw fnatgfiai whin thg gfitirg gfigiaai §pgeifi§ati@R asd mms 

ifiV@ivgd deutgrons and dgUtgfiurn i§adgd int@ paiiadiiifn in tRg preferred 
embodiment-. 

The suggista of thg gxaffiingf t@ add iangtiap t§ the eiaim§ iff dr ier t8 

©vgrgemg the rgjggti©n undgr M u§0 ill §g§§Rd paragraph afid thgR Mawiag 

With a renisai to enter the gxaet ianguap sugggstid feggaUsg of a } 'fi§W ffi3tf§F K 8r 

"new issue" aggu§ati@n am6unts t§ mt dgaiifig hofigsliy with thg appgiiafii- i§ 
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it the type §f fcihaVigf that is n©fmaiiy indeTsid By tfig Patent ®ffie§ ; gSfiptenl 



With th§ US €©nstituti©n ; §f g©ffipi$fi§ with trig "figip ©uf gu§f@ffief§ 
patents" m©tt© ©fthg ©ffigf 



o get 



il, Appgiigg's faisiiy §t§t§! 

'"■smm did mt argu§ the ?8j§sti§n§ §fmim§ Ihil sipamtety" 

The Truth = Giaims Were Argueci Separately 

Apptfgant statgd that ali giaims m fi§t stand m faii t§|ite With eiaSffi §1 
(Alil'AilS): Appiigant ffi% only disgussgd th§ ggfitSfit ©f thS aepenSerlt ei§lffi§; 
hi ai§6 arguid thiif m§fit§ §gpfat§ty ff§ffi th@§§ ©f indgpgHagnt glSiffi %%. flftjg 
K|si©wJ: 

APPELLEE'S ERRORS Ag@UT THE @f HES AST 

17: Appiiiii's faisdy statg! , 

"«@ mftmm that satisfmimfy mui Lewis; Awagii, Emu® Qsm-, 
m Huizmga" 

Th§ TPUth AithQugh Not Relevant TQ A Method §f Monitoring,. Gold 
Fusion Ixists ' 

Appeiiig's §fguffigRt§ ah©ut §©id Mm and "6Mgg§§ hgai" (©ii=i#) FprMifi 

irrelevant and iffimatgfial feegausg eiaim %% is nol ah§ut eeid fosigfi, fitieiear 
fiisi©n ; 8f "exgess hial:" Appiiiii fgj§et§ thi pf§s§nt ifiV'gfita By misrg§lifig S 
ffi©nit©fed vibrating gi§gtf©d§ f©r ''g©id f\isi§rl ii §fid "g^ggss rlgal"; fffiggg 
arguments afe ; as Sr : Vai§fig has statid; 

"an effort at oBfUsGatioii Based on the prevailing Patent Office 
management attitude tovvard any reference to f eoici fUsion.' 1 ' 

The spggifigati©n ©f trig prisgnl iflVgntign =a mgth©d fS m8nit§f § VWalifig 
eiegtf©de = presented §pig|fig dif§gti§n and gliidangg H6W t§ achieve the §i limed 

fgsuits with relevant disgi@§ufg§ a§ t§ thg giaimgd fg§uit§: Rate than rg§p@nd ; 

§ 
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Appellee's Ifigf §QntlnU§§ Mai f8fgrgn§§ t§ Sthgf aft (FP).- This is a deceptiSn 

with the Appeiiee's g©un§ei arguing a different mventi@R ana different \m$ m\s\$ 

cut of a gi©th n@t g©ffip©sgd §f the present spgeifieatiSn and eiaims: Appe:iiee f § 
arguments arg the sggug t§ patliit©u§ gritigisffi against AppiigSftf = ba§gd ti$m tR§ 
Work and activities ©f athef§ , spgeiflgaily Br.- Figisehmann and P@n§ (F?).- 

H6w§vgr 3 Appiigant gited fp beeause their eiegtr©de 5 and the present ifivesiiofij 

Us§ palladium; and bggausg Appiigarit thought that it wa§ appropriate t@ gite all 
pri©f art-. 

\l. Fufthifm§Fg 5 Appgiiee§ irrelevant and iffiffiateriai g6ffiffient§ m mi 

§§§UFat§: Lewis; Albagii; Iwifig, 6§§kg, arid Hiiizgnga h§V§ Begfl tolaliy fehuited 

[vim infra)-, ipggifigaiiys the Beeiaratians and Mbits §§fieeffiiri|. the sgfentifig 

field of i@w energy nugiiar fgagti©n§ arg ignQFgd ineiuaing -the fgp@fts Appellant 

submitted fta ©AIM, IRi, Ui Navy [ghina take? @A$ mi elsewhere; } L§§ 

AlaffiOS, UJ» liectfig P§Wer Riseafeh Institute; NAiAj and the Ffgneh At@mig 
Energy Agefigy and ivefl the I§gfd'S ©Wn witnesses (Ai7=A6i ; Ai©^=Ail7): 
Slxty seven refereng§s 5 140 p@unds ©f submitted fnatgriais (Al i§,Ai§§) @§eCf4 fey 
any test thi affi©unt ©f gvldgnge required f§f pf©§f §f Utility i!ffi.g6_.@3g3vd Ifi-fg 
.6iiil6.w.sky ; IrLf.e-J.6ll§s 1; 

The Harwell experiment (Qqqm) gited did have §*§e§§ heat; several m§s ; 
and Only in the Q 2 Q §ell whi§h w§§ in elegtrigai series with the M?® ggil whlgh 
had NO sugh heat bursts [M: Meiigh ; WiNs Hansen; i! s@mg Lessens" frem § ¥ear§ 

of liegtfQghemigai dai©rimetry''; Pf©geeding§ ©f the "F9Urth Ifiteffiati8nai 

Conferenge on Cold Fusi@fi if Maui,- sp@ns§red by ePM and the ©ffiee @f 'Naval 

Research; Begembef instead ©f agtUally f©ii©wing Up §fi the literature? 

with Appellee's Brief toe is MO di§gu§§i©n @f why the data shewed gM§e§§ heat 

bursts ONLY in the B 2 © iili Whieh WaS in eieetfigai §6fl@§ with the Ms® ggil (and 
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Whleh showed n§ §x§§§§ hgat feufstsj; thgfgfey §§nfifming- thg FigiSeRffianrl P©fi§ 
iffiit: 

AppgHeg's Ifigf ign§rg§ nugigaf gfni§si§n and prdSuef S§!§ Rave Been fgtffia 
g©nsistgnt With a m%\m Qfigifi: L@W gflgfg# )tf§y§; dgtgetgd By §f: §.- Sz^Sfe 
(UIn); can hi sign at 

http!//W§fid:sti:g§nT/«ffii§a/§Mi:gif (i§Wgf right): 

©thif nugigaf rga§ti©n signaturgs ean feg sgen at 

hftpi//W@f id:std:g§m/«ffiiga/eft43:iif (l3Wgf fight); 

ht^!//w§fi4§td*§§i8/«Bii§§/§ftii:|if(i§W€f fight); and 

htt:p!//W6fM i §td:§§ffi/*miea/g^i i gif (l§Wgf fight).- 

Appgiigg'§ Ifigf ign§fg§ that gf { Miig§ [UsN] has ghaiigfigea gfitigs |f this 

field t© rebut th§ UIMaVy data: 

"I cKailenge the critics to find any errors in the report 6f anQmalfeiis 
radiation by §zpak ? M@sigr=§3§§ mi ImitH in Physics Mffir§ A; iff% 
VdLSlO, pp £ 382=390. !SS! The measurements of helium were perfermea at 
three different labSratSries that certainly kfigW fe*8W tS aiStifi^iiiSH 
helium frdiii deuterium. IH f§gt § eaeh iab8rat8ry §€pr3t£d ffeg deuterium 
from the helium pfidr t§ the p§ gfitefifig the ms§§ spggtr@nlgtgr : ffew 
does any critic pr3p3s€ t3 explain the fact that 36 diit 8f §3 @f oiif fr£3i 
and helium studies yielded either excess helium wKen gxcess p@Wgr was 
measured or no excess helium when fid excess power was present, f he 
probability of obtaining this resuit by random errors is about 8ng In 3 
millions" 

[Br: Meivin H : Miig§ 5 if 6gg \m) 



i§: Appellee's Ifigf igfiQfgs thg gvitagg in thg fgggfd §fid thg ©ffigg'' 
sterling witnesses [Dr§: Rgfin (US NaVy) and WiM].- §@ sgfigus W§§ ©F 



16 
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§©mmint ; and his tritium eSntfibuta [J-. EgetF&ml: Qhm-.i §l§ {'M% 
Yt>\--\%1 that his finai fgpgft statgd 

"©Ver 166 groups fr8m mor§ than \% eoUntfi§§ Have nSw Fep8rfid 6n 
various types of evidence for the oeeUrrenee @f nuciear reactions in 
deUteriUm=i6ade(i rnetais or compounds. This includes Evidence fdf exce§s 

h«at, tritium, fi«utr§fis$ i*ray§ @r prams rap,- feeiluffi @f ghsrpa particik ,; 

p s Wiill Final Rgp@ft Nati©nai g§id FusiQn insi-(J§§i ■)], 



Regarding the teg vaiumg g8nlributi§R (§f thi§kng§§ i ggfitirn§t§r§) Whigh 

was gditid by Bf: Will; and diffigaiigd by Mr: Napfn© Wfi@ FaiSgly gisiffigdl 

(iAiQhiM); is mt&smmUfii evaiuatidn sfmifrnm hseausi 
it lam me details meessary for appropriate review fry im sewmifie 
§§mmmify" 

the FT© must admit that ditaiis havg feggfi giVgfij arid that p@gfg§§ iB M§ 
fliWj cited by Appellee's ©Wn witng§§g§ (Df§ : Will and Rghn) [ In-rg-fgrgns ^ jfljg 
Q.binv:§ner 1 ; §©ntinu§§: 

As t© thl issiig §f "fgpradugibiiitf''; Aj3pgiigg§ rgffi§ifi §i§8 ifig^rregf: 



Mgtg@f©i@gy 5 thi itUdils §f gafth^uakg§ §nd ffigdigffig Sfid §ther fields 
tg§hn©i©gi§s and s§ign§gs but tfigy afg n§t t@taiiy (if at aii) Fgp7§duei6ie.- 



R§v'g 



These exhibits and faits dgm©nstratg trig !§afd is Wr§ng afid afesSiute^' and 

substantively rebut thg Bg§isi@n rggafding this i§§§ fgigvant mate Ftifthefftwgj 
Appellant has taught why said rsagtas are diffiguit ts aghigvg « dug 

inadequate leading (Al8 ; Al=Figufg 1) and faiiurg t© fnateri input pWgF Jgvgis 
(AI=FigUfe %)-. 



ii 
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ThirefQrg; thi mith©d §f m§nit§fing ==§§ taught in the Qfiglnai sp§elFiE§tl8n 
and §ialms== is §f gri§t Utility: N©tfiin§ the I©ard R§§ pf§§§fit§d dif §fs 8f {F8&U& 
iithir this fa§t ©r anything ilsi in tfi§ ©figinal speelfieatiSn and claims 



20: Appillii's falSilj 

"Phase II was mmdsmbty mm §§phi§imiei ; :::Mih midrim&rie 
sensitivities as mush as ten miilim (10 9 ) higher than Fimehmam mi 



''''neither imrtz '§2 mf Nffiimki presents any iata, in amm 
independent iata ©f quality mmpamme id thai ©fAlbagll, i© validate imp 

@fitWiSmS-. " I 
The Truth = The Galofimetf j§ Sensitivity Was l=§ss 

In fa§t ; thifi Wiri many fgkultaiS: Th§ §tr6fig6st 8yid§fi§§ §§aifi§j f¥§ 
Fhasi=II is the ©figinal data §f Aifcagii it alia (Figure* 1).- Ais§ ; M§fStek§ the 
disingenuQUsniss §f thi§§ statimifits,- A|pgii§8§ st§t@ ; "(martz mi N$Hifflki) 

provide alternative analyses ©fiata pmmted Albagli } wk© §h©Wii §©lifii§i©n 



ii: This i§ thi §m @f thg few pia§§§ in A^eii§§''§ §fi§f that there i§ any 

^viantitati8n 5 yet it is Wf6ng fcy a fa§t©f @f ffigfg than ten mi\\m : ©€§pii£ Mf: 
Nagtiffio's false statimint t© thg g©urt 5 in tH8 May i§fl W§ AgjKfflli*, tR! PF§ 

giaimid its "systimatig" ifr©f§ were 1 6@ t§ 46© ffiiiiiwatts [iffipfyiiif m 

insensitlvity §f^!9 kli@j@Ui8§] s F©r §@ffifjafis@n ; the iiainied pQwef (e*ee§<; Real) 

fa? §©id flisien was in thi fangi ©f 40 milliwatts (mW): 

T© influ8fi§8 thi Q§m, Mf: Nagum© wiiilfl|iy, kfi@wifigiyj §fid ©testy iies 

t© the Qmfi pfpQfting that thi ?¥Q sinsltivify Was nan§watts ; yet Ifi faetj the 

f¥Q4l §gn§itivity 5 admittid hy thg PF@; w§§ less than mast §yii6d--ifi=thg:aft ifi 

gaiofifflitFy and was liss than ©Fs Fisisghmafifi and P@F!§: Mf: N§§Uffi8 fefigwififty 

ii 



Best Available Copy 



6:2 



0:1 » 



0:0 



-0:1 



s 0:2 



Light W§t§r (Hgoj 



H 5 6 GEbl- 




10 



7/i§r8§pyp§i] 

JA89=34[Type § j 



10- 



50 



10 



3.0 id 40 SO 

TiMI (in) 

Heavy Water (DgO) 



86 



70 



6 ; i H 



£ 0:0 



=0:1 



= S:2 




29 

SSik 



fcJA89=34ffVpg ij 



49 
stss 



69 



§§ if; 
— »* , ., 



20 



46 



60 

TIME (H) 



80 



IOC 



FtgUTS 1 = Thg§e §fi fnatehed §§t§ @f superimposed gx"§e§§ hg§t g|irve§ 
taken fr§ffi the My 10,- and i3 ; data §f the MlT fflQ Ph§§g=B exferi merit 

[Aibagii §i ai, WO)] far light water (M 2 ©) aad heavy water 

The upper two curves are thi light water data (the eSnffSi).- The pair 9f c arves 
bii©w arg f@r hiaVy Water ("g§ii W% 

F@r eagh paired sit ; sh@Wn m the aeiuai 6fjginai July 10, \W data 

(§©fitinu©u§ thinner §riginai §urve§ in feiaek) and the My i§* prepuMifcaliefi 

"averaged" data (Blue d§t§j July 13 ; PF€ Jlgggft jA=§§=34 
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and quantitatively misleads thi €§uft figfg feg§au§g thg "ealdFimitm sin§iifViiii§ 

(mf wife nat "as mush as tm millm (W) hi§h§? ikm Flsisehmam anahm"; 

as Nagum© te©a§ts 5 but Wifi admitted fey thg ?FG t8 feg in§dg§u§fe t8 h§ve 
measured thi iMpiitid slpai E ii t§@=in§gfisitivg=t§=§§nfifm , '3: 

11. Attinti@n i§ n§W dirggtgd to trig feet thai Mf: NafUffiSj glte§ 
kn©wn=rrauduiint data: Thi§g materials" RaV'g feggn ifi tRg Rands 8f the §8aijd Sfia 
himsgif: Thififferi; thi§ i§ Iffipgftant §t igast tfirgg W§y§ : Fifslj thg Hghl jWStef 
gufve was pufeiishid fey thi WQ gssgfitiaiiy" infagt after a first fea§eiine sRifl; 
whifias thi hiavy Water §urvg wa§ sliiftgd twlgg, gVgfi tR@ti|R th§ §gll§ ^€Fg 
matehed; and soivint i§§§ W8uid feg SMfgitgi t8 fee grgatef F8r M§§: 
esnstitutis "data fiduitien" i§ §@ffi6tiffi§§ feiit n8t always §pgR t8 §§ientijfi€ 8F 
judiciai debati: 



The appHgation ©f a l@w pass filtgF t§ an gigetfieal §ip§l 8r trie gutting M Mf 

@fah§i@paffi pr@psriy eenstitute "data rgdu§ti@fi"; feut thg a§yffirngtfig shiimg 8f 

©m §ufvi is pf©feafeiy n©t: Thi F8ffi§Va1 ©f tRg gntifg sleady state signal is ail© fi@S 

giassieai "data rgdugta:" Thg papgr §h§uid havg giarifigd ail "'data'" p@int§ mi the 

meth©d©i©iy usid and sh©uid hSVi felin ffi@fg faithful t8 what was Sfeserved: 

Curve pfsiifefatien; veiatiig p©lnt§ ; a§ymffigtri§ §urv§ §hift§ ; mi m impaired 

meth©d©i©gy haVi neidiissiy digfadid thi sensitivity; and fegiigvafeiiit^ if the 

Phast-II gaisfifnitfy gMprifflSfit t@ th©§i that examine thg data.- 

§i§©nd; thi Pha§i=ll ffi§th§d§i§g$r appgar§ t@ fiavg feggfi fiaWed fee€aju§g it 
masks any §§fl§t§ftt [stgady=§tatg] 8M§8§§ gnthaipy.- When thg SFigiRai Op& i§ 
examined; thi mean p©wgf §M§8§§ Wa§ in thg range §f ~if=§4 ffiiiiiWSttij 

qualitatively similar t© thg vaiug whigfi had feggn gx"pg§tgd fef a fi §ug§gi;§fur 

experiment: Thi tlmi §f turn=§n 6f 6M§8§§ Rgat is 31 §8 §i8§8 t8 What w§§ the 
ixpigtid timi: 

14 
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14: Third; ffiUih iurfifit §kgj3ti§ism ©f trig §§id Mm pRgn§men§n hai feeefi 
grgated fey thg FFC^l's fgpgft §f "t^iufg^fgp^duee^ But it's istif eiaim [fe§f if 
was i} t§§=insinsitiv§=t§=g0nfifm ii §h§uld have Been taken With similar §efl8u§ries§: 
Thi flawsd IMpififfiSfilS, and thg Patgfit ®rl§§ } § gtgffiai; @&§tt§, arM after fe|i§fige 
§n th§ altSFSd eufvgs i§ ffl©§! dispigaMg 6e§£U§§ if Wa§ §h§wn t@ the* §t?i§e| t8 fee 
fraud years ago-. 



(7) ERRORS @F @Mlill©N 

11, Appiiiggs' If ief simpiy ign§fg§ fhg imp§ffanf maffgfs listed at the |§p 8F 
Table i and substitUtgs thg ifrgigvarit rMtfgr§ listgd at tfig fe@tt@ffl: ©f|y fe^' 
misreading the claims (Tablg 1 ; Tablg 1) dgiefihing '* § ffigfh@d t§ mgnjrt^ 3 

vibrating material' and by ipafiflg g^pgriffigfitai evMefi§6 mi inmwmw 

attacking other's art, does AppeHgg ffiakg thg impr§pgf, ill§gi§8i, and iri§e^uf§tej 
misstatement that thg Utility §f this invgnto is "ifigfSdiMg" §r that if pufp^fedly 
requires 'cQld fusion': 



ii 
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TABLE i = APFlLLEEi ERR@R§ @F @M1§§I§M 
United States Court Of App§ai§ F§r The F§3€f§i GifeUi'f 

m = mi 


Appellees' Brief ignores: 


0 


The words ''excess Heat" tie not §v'§n appear in !h§ ofiginal spgeifieation of 
eiaims: 




0 


D§§iafatiQns have Been iost ; ign0fea\. anei ii§1§§ as "teK§f§" (Al--Al l). 




m 


The i©ar§ aife§tea the i*amffi§f t§ an§W§f tR§ §€eiaf§ti©ri§ (A§1) gufsui 

t§M^iP §iiii : 


ml 


m 


Be@Uments w§r§ n§t f§§§fd§a §R th§ §ffieiai d§§fe§t, WhieR:ih@ 8ffi§§'§ a"a1§ 
stamp indeiibiy pf§ve§ that the Sffiee had f§§§iV§a' [vioialiSri of 1 8 U .§.§. , 
2071] 


m 


F6urty4hfee (43) of Appeiianfs pie§ain|§/geeiafations W§f§ not f§§8fto' , 

(A82): 


m 


Six (6) pieaclings of the Office were not sent to the Ap§eii§fi£ 




ii|ht§§R (IS) §f th§ ©ffjgg's §nffi§§ af§ §ut §f §rei§f temp§f§ify, 
n§n=g§nt§mp§ran§eU§ n m%M" \A$$§fim M=A7 (e§rfggi§el A§=A1 1 , BPSSt" 
AiI=Ai7)] 




i 


in§rgy is a major finaneiai sector gf th§ U§ §§Sn@my ; WitH gf§ai Utility 
enefgy=f§iateii inventions 


fSr 


® 


Br: ARern has supplied A7§, But is ign§r§a' ; as w§f§ Patt§fs8n and Afa 
patents 


irn 
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TABLE i = 

Appellee's rAte @f WOrB u§e IN AppeLLees bKief 

United States gourt §f Appeals* F@f TR§ F§a§fai Gireuii 

00= 1107 

I . , 




W@rd(s) Relevant 
to This Appeal 


NUffiber of 
times in 
Appeiiee's 
Brief 


R§l§vane§ 




spectfUm 


3 


M§th@a of MGnitGfing § Moeig ef VitefaliSr 


i 


loading 


4 


Reason fef MetRocl of Monitering 




fast fourier transform 


0 


M§tR§ci §f MSnitefihg M6ei§§ §f V'ifef§t1SR 




r auerson 


n 


Reeeiveci e§iel fusion Patent fr§m App§ii§§ 


r\ner n 


n 


Ree§iv§§ §§ia fti§i'§n Patent ff§m Af £§ifg 


§ 


ije Kia\/w 
uo iNavy 


n 


LakSfalSfy" @§nflfffi§ei @©lei fusion.- 




conference 


i 


international Meetings; with §§i'§nti's1s 
puBiishing 4000 papers. 




GonstitUti§n 


0 


Authority §f G§ngf§§§ i§ @F§a1§ P§t§R* § 


ffi§§ 


docket 


§ 


Appeiiee ; s his Been ehaolie,. with §ff§r§; 
aii siffipiv ignofea 




Wofd(s) Much 
Reievant 








cold fusion 


108 


SeqUe to Attack on ApfDeiiant.- 
N6t ifi giai'ms 6f F§9Uif§g f§f iRV§Rli§R. 




excess heat 


10 


Not even mentioned in the Appiieation. 




neutrons 


i 


iffeievant to inv§nti§n; y§§3 ifi §§qu§ At 


aek. 


tritium 




jf relevant to invention; U§§§ ifi §§qu§ At 


aek. 
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(§) IM31I ©F LAW 

I!-. Appgiiiis havs vi§iat§d thglr §wn fgpiatej law? and tfc§ U§ 

€©n§titttti©n t§ dgny Appgiiant a patgfit: 
The Correct Standard ©f R§view 

17: This Q§m ha§juri§di§ti@fi §v§f thg §ufcj§§t mattef f§f any eftfeg feii&wifi§ 



i 



fiasSns: Appelant glgafty g&iauslgd fii§ aamifiistFatiVg fgffigaig§ 6gf8Fe Filiijg. tRi§ 
civil aeti§ii: 

First; Artigig in pF©vidg§ that thg "judigiai pwgF" mm emm te §§§§§ 

"arising Undgr this Constitute (arid) thg Law§ 8F tfig Ufiitgd §t§te§": SeeStise 
AppgUggs have agtgd undgr §@i§F @f Fgdgrai law ^.§fe§mJ^-Bafik-aUlffl|g^ 



itat§§i ; thin a§ Marshaii ha§ indigatgd, thg mgrg $8§§iMilfo- tRat a q&emm 8f 
fgdgrai iaw might arisi i§ §ufB§igat t@ §ati§fy thg "mm&m&Bf .}wmi^ms\ 

authorization §f Artigig III: 

Ie§6nd ; thg SggisiSn ==afid Appll§§§ grigf== rgjg§t§ tfeg Fgas8nifig @f Artigie 

I; §g§ti©n % that Appellant i§ ifititiid t© thg privite§§§ mi \mm\tm @f mim§ 

in the ©thgf statg§: Appgiiant eitgd k§jfc Mgffi 1,411,114) arid Pafe§@fi 

i036031,iii§l7i } i71l§M0ii8§i) wh© Fgggivgd us patents' in gsid fusis^ feat 

i 

nilthgr Wgrg gvgfl ffiinti©ngd ifi Appgttgg§ ©rigf: THl§ g8fifirffi§ App^iige''§ 
Unlawful duai=tigrgd systgffi; fatfigr than a slfiglg unifSfm agpr6a§fi e8nsistefil With 

U^§illtat§5jtLMiM8fiXiM^ that aii §fs "equal undgf thg iaw": 

Thirdjthg Bg§i§i§fl rijggt§ thg Fga§8fiing 6F Artigig VI WfiigR pr8Rifeit§ SstiSni 
that inteffefg with the <3@nstituti©n @F laws passed By €8ngFgs§; whieR in thi s ease 
iflgludgs Artigig i : 

Fourthjthe eiiminati©n ©fan gfitifg flgid is an anathema W QlauiB § @f§<*€ti@fi 
8 5 Article I-. 

Fifth; this €©iirt als© has juFisdi§ti©n 8V§F Appellant's gSffipiaint fcgga!ii§e it 



inV6lVg§ giVil fights Vi§l§ti@fi§: TRg PT0 Raj gFafitSa patgnt§ ifi tRis fieli (g.§: 
AhSfflj Pattgfs6n); just a§ thgy SFi grantgd aF8und tRg W8rld = But denige here 
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bigausi ©f a gSrfggt and pf©pgf hist©figal §itati@n By App§ii§nt: f fierefeije; the 
Bi§isi©n is §ii§gtiv§ dis§flmiriati§n ; fgjggting thg fgasSning §f thg §u6feme 
Court's dggisi@n in UnitgOMgsU^iMQn (1^74) that all are "g^uai Ufldir the 
law": Appellant §§§€ft§ [ §am§Z-ALJ§Mdj Vi©iatl©n§ @f elvii fights ufidef either 

41 UJ.C. |i§ii @f ii^agj^JiMjyakaQm^affied-Agg 

NareMcs f©f usurpati§n ©f givil right§ t§ SBtain a patent whiefi is a Vi@iati@n 8f 

ths i4th Amendment's "equal prdteetiefi" eiause [ui Qois Am®ate& $ EfQfiljgfQJiu 

giehardsQri ; WJissj&jMss ] and dgniai ©f dug pf©gg§§ §nd fight f@ Sri impartial 
tribunal [II U,l> g@d§ §g§ti@n 144 ; Ma^effSL&JIgfffi& i te§a^j^Mtti§iMkl : 



Patent Has Operabiiity And Utility 

l§. Thg l@ard g@fflfflittsd fgvgrsifcig mm in h§idin§ that th§ gi§im$ iagfc 

Utility and ©pgfafeiiity; Any @f thg fSllSwing sgvgfal fea§@rl§ are suffieigfif w% 

said rejeetiens under if \jM-.Q-. iOi and H UJ.-g.- ill staid bg ©vgftufngd.- 



First, the fejegtion Under 3i U:§.G: 102 @f elaiffiS 32 and 35=41 @ver J§Rns@n 

(DS) §©uid net have tan made and sustaingd thf©ugh a fffiai fgjggti@fi} fold thg 

inventiSn tfuiy feign in©pgfativg and iagkffig utiiity: It is Wgli=fefi§WR t8 tRQse 
Skilled in patent §Maffiiflin| that fi@ pFigr patgntgd aft gan feg MM f@f §@ffi^Rffi§ 
that gieariy d§@§ fi@t ©pgfatg and has n@ Utiiity: Thg fa§t that §l§iffi 31 Was 
by the examiner to fe§ anticipated by J§hn§@fi CAill) sRgws that the inv£nti8n 

must havt mads at least '©ne gfgdlbig a§§efti©n @f spggifig utiiity i§ satisfy 3?y§§ 
iol andliuia iii(MPiPii67:9i): 

29 ; Seg@nd 5 it is imp§rtant t© n@tg that "wfigfg an applicant has §61 feh 3 

speeifle utility, §©urt§ have been fgiuetant t§ upheld a fgjg§ti©fi under M A§.@.- 
iol seieiy ©n the basis that thg appii§ant 5 § ©pinien as t© thg natufg ©f thg stifle 

Utiiity was inaggUfate" (MFlP 11071) and Ji pfa§ti§ai e©nsidgfati©Rs fg^ulrg the 
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©ffige tS rely @n the inVgfil@f ; § Undgritanding §f M§ 8f her InvefitiSfi ft 
determining whelhif and ifi What fgg§fd an ffivgnli§fi i§ Mm$& t§ fe§ < ti§§fei ,H 
(MPlF 21071): In hath instanei§ ; thg l§aM has disrggafdgd the §peeifie U$iify 
and the inVintaf 5 s Undifstandifig afhi§ ifiV'gfitiafi.- 



ion 



10: Third, thg Bi§i§i§fl has a i§gi§ai mn sequiffi when it §taft§ the di&uk™ 
§f th§ fijggtians mm ii U:i:6: iOi and §i y ; § ; & iii, first paragraph wi4 the 

word "ingredlhii" @fi thg fif§t pap (BU) §f a f§yftggn=p§ge disgSiifse 88 utility; It 

is natgd that "©ffigg pgr§§M8i shauid feg garefui a@t t@ iahsi ggftaifi fpi§ @f 

inventions as 4n§fedifeii 5 ©f 'spggUiatiVg 5 a§ §Ueh iahgis d@ not prOvlde the edfreet 
fogUs f©f thg evaluate 8f an assgfti§n §f Utility/ 'Inefgdifeig Utility is a 
§©fieiti§i@ft, not a starting p@ifit fef afiaiysis Undgf §1 U.i.g.- 101 (MPIP 

LB): 

31: Feufth; m the first pap af thg diseussi§n ©f thg fgjgeti8n§ (©ii) i§ the 

f ifef §n§§ t© M§wmanj^0Mgg whl§h rgiatg§ t§ a pgfpgtuai mmm ffiagfem- daiffi 
32 is a mgthad far ffi@fiit§rifig a matgriai that ha§ asthiag t@ i% with psrp&ai 

m@ti©ri: 

32: Fifth; the Segisien d©g§ flol aeetifatgiy diseuss thg inVgnti : 8n as it W8§ 
actually taught iii thi ©figifiai gpggifigatian afid eiaims: giaiffi %% §taiffi§ § ffieth^d 
for monitoring; with three ffigthad §tip§ (mighanieaily §§Upiifig, g^eitin^. said 
Vibrati@n 5 and f©ii©wing thg fifgpgngy") that ggfi |§ gasiiy Undgf§t88d t8 p<?f§8ris 
with n@fmai engifiiefing §kiH in any aft: It i§ a ffigthdd t§ ffl8flit@f a ViferSfifig 
material ioadgd with a fU§l == §Ugh a§ hydfaggn.- Instgad; the §@afd pgints tS 

©to an gut ©f a giath net gvgn madg ff6m thg ©figifiai §pg§ifi§ati8fi afid giaiffi§ ; 

even th6Ugh ihe_giamiedinVJnto 



(MPEFii07:0i ; L): 
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13: Sixth, giaiffi 11 must fe§ givifi th§ bf§adg§t fg§§§fi§Mg ifitgrpgS8ti§£j §fid 
this intifpfitatlSn must fe§ ggfislstgfit With that Whigfi ©fig WB6 is §fcilied=ifi#e--art 

would reagh fin m Marrisi _!igiairn ia^gttageLjh6.ulaJ3e^ea^ 

sp.egMgatign_asJLj&8m 

"Reading a giaiffi in light ©f the §p€§ifi§ali§n ; t§ tfigrShy ifitgfpfgt iiffiitktiSfiS 
ixpiieitiy feeited in the giaiffi, is a quiff diffgfgfit thing ff@m 'miifk the 
iimitati§ns 6f the §pegifigati@n int§ a giaiffi, 5 t§ thgfgby figff§W trig se@pe ft the 

giaiffi by ifnpiigitiy adding di§gi§sed iirnitati@fis whigh have fi§ gMprg§§ mis in thg 

giaiffi" [ Inj§_Sfater l §§§ ai§§ MJ.-I.-P: §11 1 1:61 f[T]hg WQrd§ ©f § eialm .-:.{ fntisl 
fee read as th§y W@uM hi Interpreted fey th§§g 6f ©fdifiiry sMi ifi thg Sft.")].- 

M@nit6ring is Undgr§t8§d and is an iffip©Ftant ma1t§r t© ©fie skliiea=in=tne=afl- 

Oiairn 11 dgffi§nstfat§§ gnahigffiifit (a pg§ti@n @f law fig f ji = i@u|h|]) aisat a 

ffielhed t§ ffi@iiit@r a vibrating l§ad§d ffiatgfiai and fia§ utility a§ a fneth©a fef 
ffi&fiiterfng whin a brOader interrelate 1§ givfR t§ it: 



34 s Seventh; the written dg§gfipti©n and D§elar§ti@n§ have Bggfi given a$© the 

i 

Beard's burden is §niy discharged fey "prgsintifig gV'idgfigg ©f f§§§§fis Why pgf§@ri§ 
skiiled=in=the=aFt W@uld net fgg§gniz§ ifi frig di§§i§§tifg a dgsefipti©fi the 

inventien defined fey the glaiffis" [Wertheiffi, 141 FJd at 1#§ ; ifi U§P@ i §1] : 
ihatjwas-Mffl-dgn§_in-tm§-ga^ Appeiiegs havg faibd t© 

supply ©fit sufestantiVi fgasQn why §fig §f Sfdinafy §kiil ifi the aft Wmk fi@t 

gansider the desgfiptien suffieient: Their legal e§figi«§i§n i§ with@at §ufe§t$ntive 

underlying faetuai inquiries jMfigJ&pkifl&J^^ Thtik; the 

Bgafd failed t© present a prima fam gas§ 6f unpatentability QfL£g-©gak6fj : 

%%-. Eighth, duai rejegti§n is Wf§ng feggausg "[flhg h§W t© usg pr@fig @f fill 
ifigefpofates as a ffiatteT §£ iaW the rgguifgffigfit ©f 3iU.§:€: §i6i thitt thg 

spegiflgatien di§ei@§e as a matter ©ffaet a pragtiiai utility fer the inventi©n7 ! I mM 

li 
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Zieglir] : The I§af#s §plnl§n has ©hty Bggn made By n@t fgadin§ en the §i§lffi§ 8f 
this patent fggarding a fh@nit©rgd vifefgtifig glg§tf@dg 5 mi By Site di§rni§§irig ftg 
Sg§iafatl§n§ as §pinl§n ©f ip@ring thgffi aitgggthgf: Furthermore; the §8iFa 
gannSt ffiaki this typ §frijg§tl§n 3 uni§§§ it h§§ fga§©n t@ tafct the @Bje§tive truth 
©f thg Written statiffignts [In-fg-gfana l: Appellant pF§V'M§d sufe§tantlve FeBtittai 

gvidgngg f in — m — Masggghi] , Thg Begiafati@n§ (Ai§jA44 5 A4§;^I; 

A66;A7l ; A74 ; A77 ; A8i) dgeiafg; th§sg skiii6d^n=thg=art Rave testified 

(A7§ 5 A78=A8©) 5 mi thg puMi§hgd papgf§ (Al§§, A§i) agfh§h§tF§t§; that the 

FijiGtion Is wr©ng= In this g§§§, givgn thg suBffiittgd [and fgegived (Ai§=Al7)] 
B§§iafati©ns 5 FiasSn neVgf g&stgd d©tiBting thg ©Bjggtiv'g truth §f th§ §f§t6ffigfit§ 
relied @n f©f enabling supp©ft tlM§nl6§L^^J^Aiji6^geVte€:i 

SI, Ninth; thg l©afd Sf?Sd By mistaking a pg§ti8n Sf fael M § ^ue§ti8R 8F 
iaW Undef SIUJ,&§iilt Thg dgglaratigns by §Waftz ; talis; mi 6thgfs |@ffef 
fmm\ eVidenee ©f Why ©fig ©f ©fdinafy skill in the aft wguiel HSve undefst88a the 
©pgfability and utility @f thg pfg§gfit ifiVgnti©n ; Bui fgrnalfi IgfiSfgd fg|§fdifi| their 
factual G©ntent : Fufthgfm©re ; thg Bgeiafati©ns edntain factual gV'idenee ar\i the 

Beard is ©biigatgd By i§w t© a§§umg that Applicants' ©egiafafit§ f untefeutted 

assertions must fee taken as true (Liwis V: !©urs): Appgiianl has far Speeded Stt 
requirements E teykaiJkJSte Mgflfi§Lj^H3^ft€e£g@^§B : : 



M: Tenth; Appgllgg's Ifigf rgmaifi§ V@id 6f §uB§tantiVe diseu§§i : 8n §f §§ld 
Bigiafati©ns figafding mattgfs involving faet: Thg I§§rd erred by dismissing; 
igfl©f ing ; ©r relegating impF6pgrty t© {i ©pini©n ii =§taty§ ; §6V6f§i dggi8F8ti@fi§ Wjith8ut 
an adequate ixpianati©n 8f h©W thg d§§iafatigns MM t§ gvgreQme the prim 

fme ga§e initially g§tabii§hgd By thg §©ard.- Fufthgfffi@fg; §f thg mm imp isftafif 

Unmentioned ©ggiafati@n§ (A1§ 5 A44)$ it still §§fifi§t Bg determined ffSffi the 
regard whlgh = if any = ©f this! submitted avgfmgnts By thg ©§eiSFSfi{§ fgg^fding 
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gpSfabiiity and Utility havi feiifl f§rfnaiiy §8n§idgfgd fey thg §8afd: TRe §8af3 
shQliid haVi indigatid Whi§h ; if any ; ©f tfe§ 3Vgfmgfit§ (@f p§gg§) ifi the 
Beeiarations haV'g been fgfmaiiy eorisldgfgd fey thg ©ffieg and ; If §8 } R8W tRgy 
feaghed their §§n§iu§i§n: Thg Bg§isi8n has erred fey 8rnitfing eX-aefly Wkjf tRi§ 
iVidifigg in thg fgg§rd fggarding ©pgfafeility and Utility, §fid suppSrting AffillBffi 
has n@t been addfgssgd: 

37: lievgnth; patlntafeiiity is dgtgfmingd 6n tfig telaiity 8f the fee8f§;| fey a 
prgp©ndifang§ §f thg gvidgfigg With dug §8n§idgr§ti@fi t8 pgrsuasW§ne§§ 8f 
argument:" [Id: at 1441, 14 UIPQId at i444] : TRg l8§rd ! § 8WR Witfies§§§ directly 
feto and eontradiet thg l§ard (8rs : WiUj RgRn); Nolfiing tRg §8ard R§§ 
pfesentid differs" Qf fifeufe afiythifig in thg 8figifi§i spggifig§ti8fi arid iMm§: 
Instead, it handwaves t§ ifrgigvant aft gut 6f a el§tR n8t gv'gn fnade ff8ffi tRe 
©figinal spfgifigatiSn arid giaifii§: 

II: Twgifth, thg laafd al§@ gffgd whgn thgy §u§taingd the fejggtisns 18 feeth 

m\m 11 and giaim 41: UpSn rgvigwing tRg di§gi8§ufg 8f tRg ease (§§fiai N8: 
07/37i ; 937) and the Appal Ifigf (ll/li/fl, p : %%% it i§ eigaf that the fejeeta 
©niy was appiigd fef iagk §f antgggdgfit feasi§ 6f "said ffiatgfi§i fi in giSiffi 41: TRg 
Use of "said material" in giaim %% ha§ sUffieigfit antgggdgfit fea§is in tRg pfgSfnfeie 
©f giaim 32: Thefgf©fe ; the fgj§gti§n Ufidgr II U§€ 1 \% §gg@fid pifagfafhl d§§§ 
not and should not apply t© giaim 32 at all. 

if. IVSfl if, in thg gxtfgffig pfgsurnpta afiy 8f tRg Appgiigg''§ gfgtiffign^ §re 
valid; this W8Uid stiil "riol per §g figgatg Utility" (MPIP li@7.@i ; Il.gj: Sjjefi a 
presumption d©gs indied appiaf t§ feg a§§gftgd fey tRg §§ard §n tRg §ge8nd pagg 8f 
the Utility discussion (Dl3; Wm \1% Witot any rggafd to tRg fgievant MPIP 
guidgiiftgs gitid hgfg: 
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46-. IVifl if. In thg g&fgmg prgsuffipfign any §fth§ Appgilee { § §F|«ffigfit§ are 
Valid; by a pf§g§§§ §f gliminata; thl pg§ti§fi ©futility ^1141) fg§§F$fif giSiffi 
SI ean igglgaily ©nly fgfgr t© trig pfgaffiMg "Ifl g Pr8gg§§.:.i§ eiegtr8gfigrnie§ify' 
igadedj" whigh h§WiV§f ; d@g§ n©t gaffy pafgntaMg Weight in tfil§ elSiffi.- T8 
emphasize this fagt more eieafiy ; n©tg: : 

(1) the preaffiMi §f glaim 32 fg§itg§ trig pufp8§g 8f trig pf8eg§§; 

(1) the b©&V ©f thi giaim d©§§ fi©t fgfgf tak f@ trig pfe§ffiBi§ ; 

(I) thi pr©ggss slips' m aMi t© §tand ai©fig (MPl? 11 1 1 

Therefore-, elaim SI ean kg assgftgd t§ RaV'g JHsliflaMg utility wfigfi tRe 
preambii i§ put ifi prQpgf pgrgpggtivg: 

41: Thi quistidn ©f White a §pg§ifl§ati8n pf8Vigg§ Sn aSgquSte written 
disgriptidii ©i thg subjggt mSttgr ©f trig gialffis is §n i§§Ug:©f Ml. Appligafit^ 

spigifigatien taught h©w t© u§§ thg mv§fiti©fi ==a mgthed t© ffi©flit§f a vlteing 
§i§gtf©d§== a§ dg§§fifegd in thg @ri§ifiai §pggifigati@fi and giaiffi§ pfavided as 

adequately written desgfipti©fi @f the inv§nti@n (a ffi@fiit6fgd vifcratifig giggfr©de),« 
Ingiudini h©W to ©pirati th§ inV§nti©n ; §8 that an aftiiafi 8f tH8§e 

skiiied=ln=thg=aft 5 g©uld pfagtigg it without mm gxpgfiffigfitatigfi f. iR-fg-Wafid§ : 

IrLfeJ/aegk l and thgrgfSfg thgfg i§ gnaMgmgni undir §ggti©fi 1 \% ; fl: Applicant H§§ 
thefifQfe rutty §©mpiigd with thg gfiaMgffignt fg^tiifgffigfit: Tfigfe is Utility Sfid 
©pgfabiiity ©f thg inventlSn, and fgvgfsai 6f tfig final fejggtign 8f giaims |§l=4§ 
Under liU-.§ s &.§l 11 Is fair and fgasSnaMi: 

42: Utility is a fagt pistiSn ftefeg§&J^ffipam^la6g£-0©£g§^iiga]: and 
©n§ whigh the 0©UFt musl fgViiW f©r eiiar gff@f f. €f8s§Jt.lizuka i Ifi-rg-IufM ]: TRe 
present giaifned invention ffigets at i§a§t ©fig statid ©tpgtivg; afid tRgfefefg utility 
Under §101 is gieafiy §h©wn f Jtandafd-QiLg&Jj^ ILL-flu 

t 

£©M.dtJ^gniQAif§-&jg©4j^igteLlL€©ti Ktafitz-afid-6f©mjt:©iifi i @h\mm ©r 

Patents; 4,§4[4] la^g©njg©fiipamJ^I§pg£-.€§^8£a1i©fij: ©eeiaf8ti8n§ 

14 



Best Available Copy 



and exhibits dem©nstfate that eiaims 11=41 eigafiy dgfing stifejeef mSfter 8f 
§©n§idgfabig utility? and AppHiant h§§ felly §8fif6fmgd With thg Fg§u1fgrngfit§ ©f 
§101 ©f thg Patent Ait: Rgv'gfsai ©f trig final fgjggfign 8f eiaims §I=4§ tinder 
i-5U:l:O:i0i i§ just and fg§§§naMg : 

Laws Ignored By Appellees 

41: AppgUggs afg difiafit §f thiif 8Wn fuig§ ; and d@ n8t di§piit€ Agpeiiafit'§ 
arguments: AppgUgg's Irisf i§fit§ifi§ Falsg statgfngnts {Vidi stipm) in a pfQeeedinf 
wherein said statements' haVi bearing E Ee§glg.Jfc-Jigf§§j arid are m§de tip©n 
Fedirai d©§umgnts Meh§t[Lv:-iahagiafi ] » Said falsg §t§fgmgfits } ffigdg t@ €8fife§g 
the C©uft 5 include ©bruseatl@n eut ©f §i©th n©t gvgri made f§ffl the ©flgM 
spedfiGati©n afld iiaims; afld havg bggn m§dg f8f iiifgfiSf piifpSses mi/df 
wT@ft|M motives EtoifiJfcJiiMg] : and arg in Vi§la1i§R : ©f 1§ U.§:§:§ji§§l: 
AppgUggs' pgfjufy and dglay in i§§uifig a patgni f©f a ffigtri©© 18 ffi8flif8f S 
vibfati©n 8f a material afg b©th an assault 6n trig Ftiig 8f iaw, and a BarSmetef t© 
thi bihaVi©f ©f thg AppeUgg: 

AppgUggs Wgfg fiQtifigd f@f n8t having givgfi efgdit f8f e§shgd efigeks and 8f 
having fgggivgd tiffiiiy mat§fiai§ 5 afld thg App§tii§§ §8fltinug t© Set if] S my 
defiant of law and thglfs 8Wn fuigS: iystimatiealiy i©sifig- efigeks arid d@§ufngfifs 
are egregi©Us and are a sgfiis @f affifffiativg slips agaiflst thg Appgiianl E L£fijgg£ik 
Unltgd-States] systgffiatigaiiy dinylng Appgiiant's fight t8 a patent- f Rg§g §§{§ §fe 
irMpms&fj; mi ffigrSfdre mSSsMrily Wf8ngftii: f ^tatgJ&XgWis] .- 

44: Appellggs afg pfiVatg eitizgfi§ a§tifig as ©ffiegfs [ Uc-S^-Bfiee ] 388 RSVg 

eonsplfgd i§ dgfiy Appgilafit's fight t© an iffipaftiai tfibiifiai; and due pf©gg§§ ©f iaw 

by frustrating and hindering efforts t© eSfitifiug fgsgafeh in thg Unitgd §t§te§: 
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in a 



Appellees ignore Ividinee ©f A F©i§rii Grime 

41: Appiiiii's Ifiif §ltis fraUduignt data (Ff€=H d§1§ §§{§; RgfeiRSte 
"fraud") after its inaeeuraey Was substantively glafifigd fey Bggi§fali§fis uRfgfeuttgd 
De§iaratl8ns (AII=Aii) ; §iM Ifidsptfidirlt anaiysgs (Mining fee @f MeiieR; 
N©ninski (§lj III), and M§H@Vg), 3nd th§ gf@up§ @WR gXpgfiffigfifai d§ta)\ Tfiefe 
has NlVlR bgfn afgumgnt against thg §ubffiittgd d§gumgnts ; ©eeiarati@n§ ; either 
by th§ AppiilSg §f gisgwhgfg: 
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pro se REQUEST FOR REHEARING 

1. This is the pro se Appellant's single Request for rehearing for good cause, made 
within two months of the date of the original decision of the Board (Exhibit "A"), 
pursuant to 37 CFR §41.52. 

2. The Board has overlooked and misapprehended part of the record, Evidence, the 
invention itself, and the history of discrimination by the Examiner against the 
Appellant. This request for rehearing states with particularity the points misapprehended 
and overlooked in the Board's decision. 

3. The pro se Appellant thanks the Board of Patent Appeals for the Decision, and 
thanks the Commissioner for getting the previously-sequestered revised pro se Appeal 
Brief to the Board of Patent Appeals for the Decision. 



Grp Art Unit: 3641 
Examiner: Palabrica, RJ. 



4. The pro se Appellant apologizes for not being or having a lawyer. 
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5. The pro se Appellant is not "Ex Parte". Appellant notes for the record that he has 
timely responded to the Office and Board every time. The only exception was when the 
Examiner did not notify the Appellant, robbing the Appellant of due process. Was a 
pleading not sent to the Appellant this time, too? Appellant notes for the record that the 
Office has refused to send the Docket to the pro se Appellant, who has been unable to 
obtain it over the Internet at this time. This unlawful practice by the Examiner in the 
past mirrors his disingenuity and witholding Evidence from the Board under color of 
law in this matter. 

For reasons below, and given the history of "missing" documents in Appellant's cases 
before the Board of Patent Appeals, a full set of documents is included with this 
Request. NOTA BENE: Every single document referred to here has already been before 
the Board of Patent Appeals, but the majority of documents have been withheld, both in 
the above-entitled case and in a previous case before the Board as will be discussed in 
detail below. All cases are before the Board, and are relevant to each other, and 
together they demonstrate the systematic bad behavior on the part of the Examiner 
against the Appellant (including as Applicant). 

GRAVAMEN of the Request for Rehearing 

6. The gravemen of this Request is that there are more than 30 points which the 
Board of Patent Appeals has overlooked and/or misapprehended which will change the 
Decision. The two most essential points outlined in this substantively documented 
Request, without demeaning the others, is that the Decision has overlooked and 
misapprehended the invention itself and that the Board has overlooked or 
misapprehended elements of the docket which have not been available to the Board for 
a number of reasons none of which were due to the Appellant, as discussed below. 
These lacking documents have negatively impacted the Board's Decision. The net result 
has been an abrogation of due process, with the imposition of a Decision that is 
composed of false statements quoting and "rubberstamping" disingenuous allegations. It 
is wrong that the Decision has rubberstamped the Examiner's unsupported notions. 
Subsequent federal lawsuits, if necessary, will show that the Appellant's invention had 
operability and utility, supported by Declarations, affidavits, peer-reviewed published 
scientific articles, federal agency interest, open demonstrations reported in the record, 
and in several Appeal Briefs before the Board. The Board of Patent Appeals has so far, 
based upon its Decision of Nov 1, 2010, misapprenhended and overlooked these facts. 
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Thirty Important Points Misapprehended or Overlooked 
by the Board of Patent Appeals 

MISAPPREHENSIONS ABOUT THE PRESENT INVENTION 
POINT 1: The Board Has misapprehended The Invention's Utility 

7. The Decision states, 

"Appellant has chosen to argue the operability of the claimed subject matter in terms of whether the claimed 
methods produce excess heat in the deuterated metal (e.g., App. Br. 13) and whether the system will 
convince educators, scientists and students of the importance of hydrogen loaded systems. ... Thus, we find 
that Appellant's assertion of utility is that the claimed invention produces electricity via cold fusion. 
Appellant also asserts that the invention has usefulness as a teaching tool. App. Br. 15; Spec. 9. However, 
the invention's use as an education tool appears to involve either educating students and scientists as to the 
importance of cold fusion or activities not commensurate with the scope of claim 6 or of its dependent 
claims 7-13, such as delivering electricity to a load for measurement or educational demonstration. Spec. 9. 
Accordingly, we do not consider the educational aspect of the invention to be a separate asserted utility of 
the claimed invention. " 

"Appellant's claim 6 recites "[a] process for producing electricity from a metal loaded with hydrogen .... " 
The Examiner found that Appellant's invention is directed to the production of excess heat by cold fusion. 
Ans. 6, 8, 30. Appellant does not appear to dispute this finding, but rather asserts that he has shown that his 
invention produces excess heat and that he has demonstrated how to reproducibly make cold fusion. App. 
Br. 13, 17." 

The Decision has overlooked and misapprehended the extent, and the seriousness of, 
and utility of the present invention, and the fact that Declarants, foremost authorities in 
their field, have disputed this finding. First, in fact, the pro se Appellant, then 
Applicant, described in the original specification of the patent application, and claimed, 
several uses of the invention: heat, excess heat, electricity, and for teaching (because of 
the time-integration, monitoring of errors, and strict controls). The Decision has 
overlooked these facts. 

8. Second, in particular, the Decision indicates that the Board misunderstands that 

heat is generated, it says so. The Decision falsely purports only "excess heat", but in 

fact, in the original specification of the above-entitled application, it explicitly states, 

"The present invention does not depend upon excess heat; it generates excess heat 
in the preferred embodiment, and then utilizes it, when it occurs. This invention is 
still useful without excess heat, however, in the preferred embodiment it is 
produced." 

This is confirmed because thereafter in the original specification of the above-entitled 

application, it explicitly states: 

"The present invention is also applicable to materials which do not exhibit excess 
heat (observable heat beyond that of a joule thermal control)." 
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Therefore, despite what the Decision purports, the pro se Appellant was also clear 
that it was heat that was claimed and heat was the product of utility — and not only 
"excess heat' 1 . Despite the innuendo of the Decision which "rubberstamps" the false 
statements of the Examiner, operability and utility of the above-entitled invention is 
independent of both "cold fusion" and "excess heat". It says so in the original 
specification, and it is proven in the ignored graphs and words therein. Only by ignoring 
the precise nature of the original specification (see below) can the Decision make the 
above statement. 

9. Third, it was the Examiner who falsely claimed only "excess heat" was involved, 
and he has attempted to limit the Appellant by restricting his Claims, sabotaging his 
efforts. In fact, the Appellant has Appealed that matter, but the Decision does not 
address that either. As was demonstrated in the record, and noted below, the present 
invention works and cold fusion is not even necessary. 

10. Fourth, in summary, there is utility - and neither the Examiner nor the Board has 
given a single substantive reason to show otherwise. 

POINT 2: The Decision Has overlooked that Federal Agencies Find Utility 

11. The Decision has overlooked and misapprehended the extent of Evidence 
submitted by the pro se Appellant, already introduced into the record -and discussed in 
this and the other Appeals Briefs which are before the Board of Patent Appeals which 
shows saliently, absolutely, positively that certain Federal agencies support the field and 
the Appellant. This overlooked Evidence proves that Office's notions are built on 
disingenuous statements at variance with the simple fact that the Applicant's theory and 
data and invention have begun to be accepted by scientists at the US Navy, at both 
SPA WAR and NRL (Exhibit "K"; Appendix 10), DTRA, the US Army, the DIA 
(Exhibit "C"; Appendix 2), the American Nuclear Society (Appendices 18-20, 22, 23, 
26), and several companies in America, Canada, Israel, England, Scotland, Chile and 
Japan, and scores of scientists are highly supportive of Applicant's high impedance and 
Phusor(R) LANR (lattice assisted nuclear) systems which comprise the above-entitled 
application. 

12. These institutions have had no trouble working with Appellant on this subject. In 
fact, since DTRA, DIA, and other agencies see utility, should it take a deposition in 
federal court to determine the basis of how the Board could claim this is not also 
convincing, especially in the light that other cold fusion patents have been granted by 
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the US Patent Office (See Appendices 82 through 85 for the hard Evidence of the 
coverup, elicited so far by "discovery"). None of these cited institutions demean the 
Appellant's work as does the Decision which "rubberstamps" the biased, disingenuous 
Examiner's comments. This is unfair. Evidence should not be overlooked. 

13. And in addition, the pro se Applicant cited references in more than a dozen patent 
applications (several either before the Board, or should be before the Board of Patent 
Appeals) to overcome the Examiner's systematic bias and recurrent, wrongful 
disingenuous, scientifically unsupported, notions. These are on the attached CD ROM 
and are important because they show that previous Declarations were withheld from the 
Board of Patent Appeals. These references to Evidence include the DIA preport which 
show that this field has utility. These references to Evidence in the record demonstrate 
that the Applicant's work has been respected by federal agencies and the US military 
and corporations, even while he has been cruelly abused by the Examiner. These 
above-cited references are to Evidence in the record which demonstrate that the 
Applicant was correct at the time of the above-entitled application as to operability. 
Attached are copies of what references with their requisite forms were previously sent 
but ignored. 

The Board should ask itself, "On what basis can the Board honestly claim these 
efforts are without utility in the face of the articles in Fusion Technology and J. 
Scientific Exploration"! 

Table 1 - Published Evidence in the Record Supporting the Applicant 

Appendix 2 — - Exh.B-LANRpub-LENR_DIA.pdf 

Appendix 75 — - LANRpub-IEon2007Colloquium.pdf 

Appendix 76 — - LANRpub-PFCmitpaper4_full.pdf 

Appendix 77 — LANRpub-ProceedingsICCF14a.pdf 

Appendix 78 — LANRpub-ProceedingsICCF14b.pdf 

Appendix 1 1 — Exh.L-Swartz-DemoT99.pdf 

Appendix 1 2 — - Exh.M-Swartz-SurveyJSE20 1 0.pdf 

Appendix 18- — 143-1440-Swartz-Codeposition.pdf 

Appendix 19-— 143-1440-Swartz-ConsistencyBiphasic.pdf 

Appendix 20 — 143-1440-Swartz-ControlBYoopANS-001.PDF 

Appendix 21 — 143-1440-Swartz-ImpactD2OonNickel.pdf 

Appendix 22 — 143-1440-Swartz-IsotopFuelLoad.pdf 

Appendix 23 — 143-1440-Swartz-OOP-AuAnodes.pdf 

Appendix 24 — 143-1440-Swartz-PdD2O.pdf 

Appendix 25 — - 143-1440-Swartz-Photoirradiation.pdf 

Appendix 26 143-1440-Swartz-Quasi-l-Dim Model ofLoading.pdf 

Appendix 86 Swartz-3RH-IE-f2.pdf 
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89 — 


Appendix 


90 — 


Appendix 


91 — 


Appendix 


92 — 


Appendix 


93 — 


Appendix 


94 — 


Appendix 


95 --- 


Appendix 


96 — 


Appendix 


97 — 


Appendix 


98 — 


Appendix 


99 


Appendix 


100 -- 


Appendix 


101 -- 


Appendix 


102 - 


Appendix 


103 - 


Appendix 


105 - 


Appendix 


106 -- 


Appendix 


107 -- 


Appendix 


108 ~ 


Appendix 


109 - 


Appendix 


110 — 


Appendix 


111 — 


Appendix 


112 — 


Appendix 


113 — 


Appendix 


1 14 — 


Appendix 


115 — 


Appendix 


116 — 


Appendix 


117 — 


Appendix 


118 — 


Appendix 


119- 



- Swartz-AnalysisN3.pdf 
Swartz-Anode Plate-2009-ACS-M0.pdf 
Swartz-BassRWempiricalsN3.pdf 

- Swartz-Bremsstrahlung.pdf 

- Swartz-Calib-ImprovCalc.pdf 
Swartz-Calib-ImpZero.pdf 

- Swartz-Calib-LinearCorrxn.pdf 

- Swartz-Calib-PositFLow.pdf 

- Swartz-Calib-ThermalStratification.pdf 

- Swartz-Calib-ThermCondCorr.pdf 

- Swartz-Calib-TimeStratific.pdf 

- Swartz-CalibHeatBouyantForce.pdf 

- Swartz-CatastrophActiveMedia.pdf 

- Swartz-ColloqMIT2009.pdf 

- Swartz-Dances.pdf 

— Swartz-DualOhmicControll l-030.pdf 

— Swartz-ElectricaN3.pdf 

— Swartz-ExcessPowerN3.pdf 

— Swartz-FurthConfOOP.pdf 

— Swartz-GeneralityOOP.PDF 
™ Swartz-HydRedist.pdf 

— Swartz-ImportanceOOP.PDF 

— Swartz-LessonsPFC.pdf 

— S wartz-MarwanEtAl-ReToShanahan-20 1 0.pdf 

— Swartz-MetamaterialShaped201 0.pdf 

— Swartz-NonthermN3.pdf 

- Swartz-OOP-AuAnodes.pdf 

- Swartz-OtimaloptN3.pdf 

- Swartz-PatSUCC600.pdf 

- Swartz-Patterns_of_Failure.pdf 

— Swartz-Phusons.pdf 

— Swartz-PhusorN3.pdf 



POINT 3: The Decision Overlooks Evidence listed on Forms 1440, and 
Discussed in the Appeal Brief 

14. The Decision has overlooked Evidence including the Appellant's peer-reviewed, 
scientific articles, including those published by the American Nuclear Society. The 
Evidence was listed on Forms 1440 which were submitted (Exhibit "C"; Appendix 3) 
and then ignored or "lost 11 as in the past. 

Where are the Examiner's substantive responses to the Applicant's timely-submitted 
publications in peer-reviewed journals with demonstrated operability and utility? Each 
and every one of these documents has been ignored. 
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Where are the Examiner's substantive responses to the Applicant's publications in 
peer-reviewed journals which taught standards and quality control ("Q/C") which are 
relevant to experimental operability? They are also ignored. 

These publications are Evidence ignored precisely because they rebut the Offices 1 
erroneous position about operability and utility. 

15. The Decision has overlooked that these publications were discussed in the record 
and in the Appeal Brief. 

Instead of responding, the Decision implicitly condones sequestration of submitted 
materials including said peer-reviewed published articles of the Appellant by the 
American Nuclear Society. 

Instead of responding, the Decision condones a history of Evidence now removed 
from the file — as it was previously from the Board in '937 (See Appendices 42 and 44 
for the details). Instead of addressing the factual Evidence, the Decision rubberstamps 
the Examiner's position which continues to be disingenuous, inaccurate and at variance 
with the sequestered Evidence in the record. 

16. The Decision has overlooked that the Examiner has ignored In re Oetiker, 977 
F.2d at 1445, 24 USPQ2d at 1444 which requires the Examiner to substantively respond 
with a prima facie case of unpatentability. 

17. The Decision has overlooked how future generations will judge the Board which 
so far has encouraged the Examiner to ignore important Evidence of record, when the 
record showed otherwise. 

IMPLICATION - AN APPEARANCE OF IMPROPRIETY IN THE DECISION 

18. One implication is that the sequestration of some documents from the file by the 
Office demonstrates the Examiner's case is weak and the attempts to systematically 
derail the Applicant by the Office has eliminated due process and substituted 
discrimination and disingenuous statements. The Decision has overlooked that it is 
condoning the Board of Patent Appeals in the egregious "rubber-stamping" Decision. 

19. Another implication is that the Decision has overlooked that there is the 
appearance of impropriety in the USPTO from this targetted discrimination, which is in 
fact confirmed by the SAW Memorandum, and 1989 Directive (Appendices 83 and 84). 
For the Board to allow this a second time would make each member willingly complicit 
in this discrimination before the fact, after being informed of sequestration of timely 
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submitted documents in the above-entitled action and in at least two other cases which 
were before the Board ('937 and '970; confer Appendices if necessary). 



Table 2 - Evidence in Record Demonstrating the Examiner Sequestered 



Declarations from 



Append 
Append 
Append 
Append 
Append 
Append 
Append 
Append 
Append 
Append 
Append 
Append 
Append 



x37 
ix38 
x39 
x 40 
x41 
x 42- 
x43- 
x 44- 
x45- 
x 46 
x 47- 
x48 
x49- 



the Board of Patent Appeals 

93 7- AppealBrief- 1 992.pdf 

93 7-Board-Req2Reconsider- 1 999.pdf 

937-DecisiononAppeal-1999.pdf 

93 7-fedAppCourt-AppealBrief.pdf 

937-fedAppCourt-Decision.pdf 

937-fedAppCourt-PetRehearing07.pdf 

937-fedAppCourt-ReplyBrief.pdf 

937-PetCertiorari-2001 .pdf 

937-PetCertPubVibration-PubFig.pdf 

937-PhotoOFPleadingsFROMpetCERT.pdf 

93 7-Remand2Examiner- 1 998.pdf 

937-ReplyBriefO7-June2000b.pdf 

937-ReqRecon2Board.pdf 



POINT 4: The Decision Misapprehends that peer-review publications 
(logged on Forms 1440, but ignored) support the Appellant 

20. The Decision states, 

"The Examiner has provided several references demonstrating that the purportedly positive results of cold 
fusion experiments are not reproducible. See, e.g., Ms. 7-10 (discussing several of the cited references). As 
such, we determine that the Examiner has established a reasonable basis for questioning the truth of 
Appellant's stated utility, and, specifically, has shown that one of ordinary skill in the art would reasonably 
doubt the utility of Appellant's invention. " 

"Before the PTO can reject a patent application for lack of utility, it must have reason to doubt the objective 
truth of the statements provided in the written description. In re Brana, 51 F.3d 1560, 1566 (Fed. Cir 
1995). "The PTO may establish a reason to doubt an invention's asserted utility when the written 
description 'suggestfsj an inherently unbelievable undertaking or involve{sj implausible scientific 
principles. "In re Cortright, 165 F.3d 1353, 1357 (Fed Cir. 1999) (quoting In reBrana, 51 F3d 1560, 1566 
(Fed. Cir. 1995)) (alterations in original). Once the PTO furnishes evidence that one of ordinary skill in the 
art would reasonably doubt the asserted utility of the claimed invention, the burden shifts to the applicant to 
provide evidence sufficient to convince such a skilled individual of the invention's asserted utility. Swartz, 
232 F. 3d at 864. " 

"Rather it seems that much of the purported supporting evidence is not in the record and that the Examiner 
simply has not given as much weight to Appellant's record evidence as Appellant deems appropriate. " 
"Out of an abundance of caution, we have considered Appellant's supporting documents appended to the 
Appeal Brief and the Reply Brief for this appeal, although it is not clear whether any of these documents 
was entered into the record prior to the appeal. We, however, decline to further scour the record in search 
of entered evidence to support Appellant's positions. " 

"Appellant argues that the Examiner has ignored Appellant's supplied data, several hundreds of pounds of 
exhibits, and declarations, and contends that this tf is consistent with a conspiracy against America and the 
US Constitution. " App. Br. 29. It does not appear to us that the Examiner has ignored any evidence in the 
record. See Ans. 23-24. 

" Furthermore, in assessing whether one of ordinary skill in the art would reasonably doubt the utility of 
Appellant's claimed invention, the Examiner need not, as Appellant suggests, respond to and rebut every 
assertion made in every document referenced by Appellant. Contra, e.g., App. Br. 32 ("Where is the 
Examiner's Response to any or all of the twelve (12) volumes of the Cold Fusion Times?") We have 
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considered Appellant's remaining arguments offered in the Appeal Brief and the Reply Brief and find them 
unpersuasive. " 

"The Examiner rejected the claims under § § 101 and 112, first paragraph, based on the determination that 
the claimed invention is inoperative, lacks utility and, thus, is not enabled. Ans. 6-7, 15-16. 

"6 The Image File Wrappers for the application before us and for its parent application (Appl. No. 
07/339,976) together contain at least 541 items. " 

"We determine that Appellant has not shown error in the Examiner's finding that one of ordinary skill would 
reasonably doubt the asserted utility of the claimed invention. Accordingly, the burden shifts to Appellant to 
submit evidence sufficient to convince one of ordinary skill in the art of the invention's utility. Swartz, 232 
E3dat864." 

Examiner Has Deliberately Ignored the Appellant's Peer-Reviewed 
Publications 

The Board of Patent Appeals has overlooked Evidence in the record attesting to 
proven operability (Appendices 18 through 26 and others). The Board has 
misunderstood that the timely-submitted, ignored, peer-reviewed scientific articles have 
been published. They have not been rebutted, either by the community OR the 
Examiner. By contrast, the Examiner, the Office, and the Board have given absolutely 
no foundation for their flawed opinion. Specifically, the Decision has overlooked 
Evidence including the author's published peer-reviewed scientific articles about 
Applicant's inventions. These publications [peer-reviewed by scientists of ordinary 
skill-in-the-art] were listed on Forms 1440 which were again timely submitted. The 
Decision has egregiously failed to list, discuss, or analyze Applicant's references 
showing that Applicant's invention was operable, reproducible, and of significant utility , 
[underlined for emphasis] These include those in "Fusion Technology" of the American 
Nuclear Society (****) ? demonstrate operability and utility [and thus, validation]. The 
Appellant, then Applicant, has submitted said unrebutted Evidence, accompanied by 
Forms 1440, ignored by the Board, ignored by the Examiner, and probably not even 
posted on the Docket. This Evidence was submitted on August 23, 2003, when the 
Appellant, then the Applicant, Dr. Mitchell Swartz mailed a check in the amount of 
$375.00 for work which would never be performed (that is, judging the above-entitled 
specification as it was actually presented - and not imagined). 

(***) It is the imprimatur of the American Nuclear Society which is why the 
Examiner has removed these submitted papers, and refused to discuss them, and 
refused to sign the appropriate forms and release the docket. Additional 
timely-submitted publications have been cited in affiliated Appeal Briefs (being 
unfairly sequestered) and should be before the Board of Patent Appeals. 
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The check was accompanied by Applicant's Request for continuation-in-part, a Patent 
Disclosure, including Abstract, Claims, 30 Sheets of drawing, Cited References, and a 
three page Form 1440. On said Form 1440 which would only be recorded by the US 
PTO Office stamp but according to the Board of Patent Appeals never put into the 
Docket, were listed for the Examiner's signature (which would never come, even though 
required since the fee had been paid). The cited papers were attached. Said cited papers 
were few in number but relevant because they were peer-reviewed and written by the 
author about the present invention's subject matter. 

21. The published papers include Swartz, M.R. "Survey of the Observed Excess 
Energy and Emissions In Lattice Assisted Nuclear Reactions", Journal of Scientific 
Exploration, 23, 4, 419-436 (2009), Swartz, M., "Excess Heat from Low Electrical 
Conductivity Heavy Water Spiral-Wound Pd/D20/Pt and Pd/D20-PdC12/Pt Devices", 
Condensed Matter Nuclear Science, Proceedings of ICCF-10, eds. Peter L. Hagelstein, 
Scott, R. Chubb, World Scientific Publishing, NJ, ISBN 981-256-564-6, Pages 29-44; 
45-54, and 213-226 (2006), Swartz, 1998, Improved Electrolytic Reactor Performance 
Using p-Notch System Operation and Gold Anodes, Transactions of the American 
Nuclear Association, Nashville, Tenn 1998 Meeting, (ISSN:0003-018X publisher 
LaGrange, 111) 78, 84-85 and Swartz(97), and other peer-review papers. 

22. In fact, Applicant DID show Evidence that what Applicant did was reproducible. 
The Applicant submitted the Evidence to be entered into the record. Why? Because the 
publications submitted by the Applicant show that growing numbers of the scientific 
community consider the positive results of Appellant's work as being operative and of 
utility. That includes the American Nuclear Society and the American Chemical 
Society. The publications submitted by the Applicant would have been sufficient to 
convince one of ordinary skill in the art of the invention's utility (Swartz, 232 F.3d at 
864), but they have not been recorded or addressed. 

23. The Appellant discussed this Evidence in the Appeal Brief (Averment 99) and 
expected it to be discussed, but it was not. In an unbiased venue, such peer-reviewed 
publications (like the timely submitted Declarations) establish facts. Such Evidence 
consisting of published peer-reviewed scientific articles which prove Applicant was 
correct on the filing date of the application, would have already met the bar of 
enablement [In re Hogan, 559 F.2d 595, 60S, 194 USPQ 527, 537 (CCPA 1977)]. 
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24. In an unbiased process and system, there would have been a substantive response 
to the FORMs PTO-1440. In this forum, they are hidden, not discussed, and essentially 
"thrown out". Egregiously, the Decision has ignored that the Applicant presented 
Evidence of this to the Examiner, confirmed by documents and the stamp of the US 
Patent Office. Instead, the Appellant has been odiously attacked, impugned, and 
discriminated against by rubberstamping false statements in the erroneous Decision. 
Therefore, the Decision is nothing more than a 'rubber stamp" of the Examiner's notion 
which flies in the face of the undisputed, apparently unrecorded, Evidence including 
unrebutted, long-ignored, detailed, peer-reviewed publications. 

POINT 5: The Decision Has overlooked Declarations Which Confirm 
Operability 

25. The Decision has overlooked Evidence including the Declarations which the pro 
se Appellant, and those watching this obstruction by the Office, understandably thought 
were in the record (*****). To bring this to the Board, the Appeal Brief further 
discussed the testimony and Declarations of Prof. Hagelstein, and the late Dr. Mallove, 
Mr. Miranda, the published comments by Nobel prize winner Prof. Brian Josephson, a 
report from the Science Editor of Popular Mechanics (App. "L"), and reports from 
Wired Magazine and Infinite Energy on Appellant's Colloquia on Cold Fusion at MIT 
(where apparently some utility is found). 

As the Hagelstein Declaration (Exhibit "E"; Appendix 5) states, 

"The scientific results presented by Dr. Mitchell Swartz on his Phusor experiments, 
in which excess power and total energy is measured, looks very good. His results are 
competitive in terms of reproducibility and power gain with the best results obtained 
by other groups around the world. The reproducible en-ergy gains that he, has 
reported are the highest so far reported by any group." 

"Water heaters that run on electricity from household wall plugs are currently sold 
to produce hot water in parts of the country where oil delivery and natural gas 
delivery are unavailable or inconvenient. Electricity in the Boston area costs near 
$0.20/kW-hr, which seems very expensive. Swartz's Phusor ex-periments have 
shown energy gains at least up to lOx. A Phusor-based water heater with an energy 
gain of lOx would be competitive with existing water heaters. I would buy one if 
available." 

The Ahem Declaration (Exhibit "F"; Appendix 6) states, 

"I have known Mitchell Swartz since 1991. I would like to express my strong 
support for the work being conducted by Dr. Mitchell Swartz in the field of isotopic 
fuel loading of metal lattices and lattice assisted nuclear reactions. I believe his 
investigations are some of the most thorough and precise yet con-ducted in isotopic 
loading and lattice assisted nuclear reactions, and that the thermal effects he is 
observing are real and will ultimately be useful on a large scale." 
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As the Hagelstein Declaration states, 

"Swartz demonstrated his Phusor experiment at MIT in connection with ICCF10 
in August 2003. Data from this experiment show significant excess heat. Swartz has 
demonstrated his Phusor experiment in his Weston laboratory, in Weston, MA 
numerous times for me and for others." 

Dr. McKubre stated: . 

"For me, the best heat report, and perhaps the best report at this conference, was 
that of Mitch Swartz. ... I have not been able to perform the experiments myself, 
successfully, and I have always felt that the quality of the calorimetric observations 
in the nickel light water studies has been less than the quality of the calorimetric 
observations in the palladium-detuerium system. ... Mitch Swartz presented a very 
clear piece of calorimetric evidence which is cerainly going to cause me to reconsider 
my belief and understanding of the nickel-light water system and its capacity to 
produce anomalous heat". 

[Dr. Michael McKubre, SRI, Infinite Energy, 4, 20 , pp.34-35, (1998)] 

(*****) Over two decades, the Appellant (then Applicant) brought them into this 
case, and in associated cases re: application SN 09/568,728, application SN 
09/573,381, application SN 09/748,691, application SN 09/748,695, and application 
SN 09/750,765, before the Board because the Affiants each have probative value. In 
their respective Declarations and Amicus Curiae Briefs, each was shown to be 
qualified as an expert with respect to the subject matter to which they testified. Said 
submitted Declarations which include the Amicus Curiae Brief of Hal Fox [5/8/02], 
Declaration of Hal Fox [5/16/95], Declaration of Hal Fox [8/14/01], Amicus Curiae 
Brief of Eugene Mallove [5/8/02], Declaration of Eugene Mallove [5/6/94], 
Declaration of Scott Chubb [8/13/01], Declaration of Mr. Rotegard [5/15/94], Amicus 
Curiae Brief of Mr. Rotegard [2/21/01], Straus Declaration of [5/22/94], Straus 
Declaration [November 27, 1992], Amicus Curiae Brief of Drs. Edmund Storms 
[2/21/01], Amicus Curiae Brief of Talbot Chubb [2/22/01], Amicus Curiae Brief of 
Thomas Valone [2/24/01]. Said Declarations and Amicus Curiae Briefs relevant to 
the above-entitled action are hereby again cited, referenced, and incorporated by the 
pro se litigant. 

26. The Decision has overlooked the scope of the unbutted Declarations and 
statements. The following Declarations confirm this travesty against American citizens 
by the US Patent Office, and this Examiner. 

Table 3 - Declarations and Affidavits in Record Supporting Appellant 

Appendix 5 — Exh.E-143-Affidavit-143-Hagelstein-2010.pdf 
Appendix 6 — Exh.F-143-Affidavit-143-Ahern-2010.pdf 
Appendix 7 -— Exh.G-Affidavit-Josephson-2004.pdf 
Appendix 8 — Exh.H-Affidayit-Mallove-FromtheFront-2003.pdf 
. Appendix 9 — Exh.J-Affidavit-Miranda-2003.pdf . .. 

Appendix 10 — Exh.K-Affidavit-NRLonSwartz-2006.pdf o 
Appendix 50 — Affidavit-143-Hagelsteiri-2007.pdf . . 

Appendix51--Affidavit-937-AmCurValone.pdf 
Appendix 52 — - Affidavit-937-Fox-AmicusBrief-2001.pdf 
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Appendix 53 — - Affidavit-937-Mallove-AmicusBrief-2000.pdf 

Appendix 54 — Affidavit-937-McKubre-AmicusBrief-2001.pdf 

Appendix 55 — Affidavit-937-Rotegard-AmicusBrief-2001.pdf 

Appendix 56 — Affidavit-937-Storms-AmicusBrief-2001.pdf 

Appendix 57 — Affidavit-937-TalbotChubb-AmicusBrief-2001.pdf 

Appendix 58 — Affidavit-937-Valone-AmicusBrief-2001.pdf 

Appendix 59 — Affidavit-976-Ahern-2008.pdf 

Appendix 60 — Affidavit-976-Bass-1996.pdf 

Appendix 61 — Affidavit-976-Beigel-1993.pdf 

Appendix 62 -— Affidavit-976-Fox-1995.pdf 

Appendix 63 — - Affidavit-976-Rotegard-1994.pdf 

Appendix 64 — Affidavit-976-Shaw-1996.pdf 

Appendix 65 - — Affidavit-Ahern-Letter-1996.pdf 

Appendix 66 - — Affidavit-Kurzweil-Letter-1996.pdf 

Appendix 67 - — Affidavit-Mallove-1994.pdf 

Appendix 68 — Affidavit-Mallove2Clinton-2000.pdf 

Appendix 69 — Affidavit-Miles-Letter-1996.pdf 

Appendix 70 — Affidavit-Straus-1992.pdf 

The Declarations completely address the Examiner's points of rejection and specify 
detailed rebuttals which prove that the Examiner's statements are absolutely, positively 
incorrect. The Declarations constitute a bona fide case. They are quite convincing and 
persuasive to one who is open-minded and not biased and free of an agenda 
(Appendices 82, 83; e.g. SAW Memorandum). The Declarations attest to operability of 
the Applicant's claimed subject matter, and reveal with testimony that the present 
invention is operable. They prove that a person of ordinary skill in the art would have 
understood the inventor to have been in possession of the claimed invention at the time 
of filing. They contain factual statements directly addressing how the specification 
adequately described the subject matter recited in the claims and demonstrate that it 
operates as stated. They also demonstrate that the original specification and claims 
clearly define subject matter of considerable utility. 

IMPLICATION - AN APPEARANCE OF IMPROPRIETY IN THE DECISION 

27 In this case, the invention and its utility are convincing to several of ordinary skill 
in the art who have stated so at public meetings and the invention meets several stated 
objectives. Proof of operability and utility should be judged either by those using the 
invention or those skilled in the art. Validation occurs when scientists actually skilled, 
and working, in the state-of-the-art state it to be so. These are scientists who research 
and actually write the current scientific technical papers which undergo peer-review, file 
patent applications, and attend international conferences. They absolutely disagree with 
the Examiner on this. 
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28. The Declarations, with the exception of the Board noting one of Prof. Peter 
Hagelstein's Declarations (see below), all of the rest have been systematically and 
substantively ignored despite the fact that the pro se Applicant has undertaken the full 
burden of coming forward with his evidence before the Final, as required [In re Oetiker, 
977 F.2d at 1445, 24 USPQ2d at 1444]. 

29. Only by systematically ignoring the submitted Evidence including unrebutted 
Declarations, submitted publications (not entered into the record by the Office; and 
confirmed over and over before the Board by Exhibits (Appendix 3 in the 
above-entitled case; And Appendicies 42 and 44 in case '937), unrebutted arguments, 
can the Decision affirm the Examiner. Given all of these submitted Declarations, it is 
clear that the Decision has "rubberstamped" falsehoods, and in doing so has essentially 
called hundreds of scientists, along with the Appellant, as "liars" without any basis 
whatsoever. The Decision, without a basis of foundation, has cast doubt on the objective 
truth of their statements, corroborated and supported by multiple Declarations. 

30. The Decision has implicitly impugned all of these people, insulting the abilities to 
discern and honestly report what they observed. And who are these people? These 
people include the hundreds of observers who saw Appellant's (then Applicant's) 
demonstration at MIT. These people include those who heard the Appellant's lectures in 
DTRA and the US Navy. Appellant's data has led the US government to revisit 'cold 
fusion 1 , at least the way Appellant has taught it. 

31. For the record, attention is again directed to the fact that the Applicant has 
repeatedly undertaken the full burden of coming forward with his evidence as required 
[In re Oetiker, 977 F.2d at 1445, 24 USPQ2d at 1444]. By ignoring Evidence and 
Declarations, the Examiner continues the appearance of impropriety as he ignores In re 
Wands, 858 F.2d 731, 737, 8 USPQ2d 1400, 1404 (Fed. Cir. 1988). 

**** In the discussion below, reference is also made to previous cited relevant 
Declarations, letters and affidavits, which are on the attached CD ROM. These are 
relevant and important because they show that the Applicant was correct at the time 
of the above-entitled application and as to operability and utility of the present 
invention. 
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POINT 6: The Decision Overlooked Appellant's Open Demonstrations 



32. The Decision has overlooked and misapprehended the extent of Evidence 
submitted by the pro se Appellant, already introduced into the record -and discussed in 
the Reply Brief (Averment 36 in the Reply Brief) and in the other Appeals Briefs- that 
the present invention has been demonstrated at multiple locations, in front of many 
scientists (Appendices 5, 7-9, 11). Their names were given to the Examiner with the 
results of each run. They have put the information on the Internet. They have written 
Declarations. They are ignored. This submitted Evidence, including Declarations, has 
been apparently ignored again. 

Evidence in the record attached to the original specification includes extensive data, 
sterling data with time integration and full controls. The Decision has overlooked 
additional Evidence including submitted information including testimony and data 
regarding Applicant's open demonstration at MIT and before many witnesses. Said 
Evidence of Appellant's open demonstrations included several pictures' urls supplied in 
the Appeal Briefs, but which remain on the Internet at 
http://www.std.com/~mica/jeticcfl Odemo.html and 
http://www.lenr-canr.org/Collections/ICCF10.htm 

"Dr. Mitchell Swartz x s Fleischmann/Pons-type electrolytic palladium Phusor/low 
electrolyte conductance heavy water/platinum cell performed flawlessly in Prof. 
Hagelstein's lab at MIT during ICCF10. Its excess power ranged from 167% to 
267% as Dr. Swartz altered the experimental conditions." 

Pr. Eugene Mallove, Infinite Energy Magazine 9/2003] 



"Greetings. I am back from ICCF-10 ... Swartz, and Dash et aL, live 
demonstrations at MIT. Marvelous work! Bravo to everyone! McKubre said he 
would never have the guts to try this, because so much can go wrong when you move 
an experiment." 

[Jed Rothwell, Subject: Impressions of ICCF-10, 3 Sep 2003] 

"Three excess heat experiments were shown in live demonstrations at ICCF10, 
including two on August 26, in a laboratory at MIT that was open to the public: A 
cell in a precision calorimeter was shown by Mitchell Swartz and Gayle Verner at 
MIT." 

[http://lenr-canr.org/iccflO/iccflO.htm] 
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And yet as another example: 

"La dixieme conference internationale sur la fusion froide ICCF10 s'est tenue a 
Boston aux Etats-Unis, du 24 au 29 aout 2003. 120 personnes de 15 nationality 
differentes y ont participe. Elle etait organisee par le Professeur Peter Hagelstein, du 
MIT. ... "Deux demonstrations de fusion froide ont ete presentees : Pune par le 
professeur John Dash de Puniversite de POregon a Portland, et Pautre par le Dr 
Mitchell Swartz. Les deux experiences ont demontre la production d'exces de 
chaleur. ... M. Swartz a obtenu de forts exces de chaleur, jusqu'a 300% avec de Peau 
lourde ultra pure de resistivite 220 k?, sans rajout d'electrolyte, avec cathode de 
palladium helicoidale. " 

[Rapport sur L' International Conference on Cold Fusion ICCF10] 

These public demonstrations are important because they constitute additional 
significant and reputable evidence of record to support that the invention DOES operate 
as indicated. 

33. The Decision ignores substantial Evidence including of Applicant's open 
demonstrations at MIT to which the Examiner was invited but did not come (**). 
Specifically, the Decision has misunderstood that Applicant gave a demonstration of the 
Applicant's [now Appellant's] invention, openly to the public, at the Massachusetts 
Institute of Technology [Cambridge, MA]. The public display at MIT was for a week 
before hundreds of people, reported worldwide with affidavits submitted as Exhibits to 
the Board. Observations of the Applicant's invention have been reported on in countries 
such as America, France, Japan, and China from where scientific witnesses came. 
Some were discussed and cited in the Appeal Brief, some were listed as Exhibits with 
the Appeal Brief, and others are on the Internet. All have been meticulously ignored in 
the Decision with the appearance of impropriety. 

(***) Attention is directed to two simple facts. Dr, Palabrica and the Patent Office's 
counsel were personally invited to attend the MIT ICCF10 meeting and 
demonstration, but he chose not to attend for reasons unclear. They were both also 
personally invited (along with the Commissioner) to attend the meeting and 
demonstration at MIT in 2003 and to the International Conferences in Washington 
DC in 2008, but chose NOT to attend. The DC meeting was conveniently (and 
expensively) placed nexted to the US Capitol to facilitate the Examiner's coming. 

34. The Decision states, 

"Furthermore the "declaration" is primarily directed to explaining why those who doubt the oper ability of 
cold fusion/excess heat are incorrect, and offers little or no specific opinion or facts directed to whether 
Appellant's claimed invention is operable and reproducible. " 

There are several problems with this statement in the Decision. First, the Decision 
has taken only one of the Declarations, and when there were other Declarations. The 
Declaration of Prof. Peter Hagelstein cited by the Board was given because the 
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Examiner's Answer disingenuously cited MIT Prof. Peter Hagelstein with respect to the 
DOE, and then attempted to impugn Prof. Hagelstein's theoretical work. 

The pro se Appellant refers the Board to Appendix 5 (Exhibit "E"). Note that Prof 

Hagelstein (MIT) supports his previous statements, and also states 

"The scientific results presented by Dr. Mitchell Swartz on his Phusor experiments, 
in which excess power and total energy is measured, looks very good. His results are 
competitive in terms of reproducibility and power gain with the best results obtained 
by other groups around the world. The reproducible energy gains that he has 
reported are the highest so far reported by any group." 



POINT 7: The Decision hAs Misapprehended the Above-Entitled invention 

35. The Decision, without foundation, rubberstamps the Examiner, and 
disingenuously states, 

"The Examiner explains how Appellant's method is similar to prior unsuccessful cold fusion processes, such 
as that of Fleischmann and Pons, and notes that the scientific community has concluded that the excess heat 
identified by Fleischmann and Pons was due to experimental error. Arts. 7-8, 19-20. ... Nonetheless, 
regardless as to how Appellant's process might differ from past efforts, we agree that Appellant's claimed 
invention is directed to cold fusion and is not so different from that of prior researchers' work that the 
reasonable doubt disappears. " 

The Invention - Decision is Based on Cloth cut of other Art 

The Board of Patent Appeals has misapprehended and overlooked the precise nature 
of the above-entitled actual invention. The Examiner has attempted to vilify the 
Applicant and his invention by linking it to "cold fusion M and thereby taking advantage 
of its negative image. However, because this is wrongful, the flawed Decision heralds 
this misunderstanding over and over because it does not accurately discuss THIS 
invention. Instead it is constructed of cloth cut of other Art (that of Fleischmann and 
Pons; "F+P", ****) in place of the original specification and claims. 

(****) The Decision uses this error as a segue to attack the Appellant with 
criticism of other's peoples work, specifically that of Drs. Fleischmann and Pons 
("F+P") who were not able to demonstrate a repeatable high level cold fusion 
experiment or device. The present invention cited Pons and Fleischmann because the 
Applicant believes that it is proper for applicants to cite prior art. This led to the 
current derision, descrimination and disingenuity from the US Patent Office. Would 
the Office and Board really want future applicants to NOT cite prior art out of fear 
(as is already being done)? 
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The present invention is not the work of Pons and Fleischmann. Exhibit "D" 

(Appendix 4) is nothing like anything F+P discussed. Nor is the rest like what they 

discussed. As the Hagelstein Declaration states, 

"No one in the field considers Swartz's Phusor experiment to be the same as what 
Fleischmann and Pons did, or what others have done. It is clearly an original 
experiment distinct from all that have come before. The USPTO is simply mistaken 
if they assert otherwise. The specification of "low paramagnetic, low conductivity 
deuterium oxide, 99.99%, from Cambridge Isotope Laboratories, Andover MA" 
adequately specifies what is meant by pure heavy water in the context of Swartz's 
Phusor experiment. Assertions to the contrary in this case by the USPTO are 
incorrect." 

In the above-entitled original specification, the Applicant noted that his method is 
unique, and only cited the prior art. 

Despite the "rubberstamping" of the Office's false comments, the present 
above-entitled invention is NOTHING like that of F+P from 1989. Instead, the present 
invention is unique with complex features which were never even considered by F+P or 
anyone else, but which were taught in the original specification. Attention is direct to 
Table 4 A and 4B. Therefore, F and P are simply not relevant here. 

The Board of Patent Appeals has overlooked that by disregarding the original 
specification of the above-entitled application, there have followed numerous obvious 
errors in the Decision. Several of the more obvious ones are discussed in detail below. 
Other errors in the flawed Decision are listed in Table 4A. 

Table 4A - The Decision does not discuss the Above-Entitled invention 

# times mention in OS 





This Invention 


F+P 


# times mention in Decision 






No added electrolyte, materials, 


■ + 


no 


No electrolysis 


+ 


no 


High Voltage, Low Electrical Current 


+ 


no\ 


Low Voltage, High Electrical Current 


no 


+ 


Flux and Metamaterial shape 


+ 


no 


Ohmic Control 


+ 


no 


Electrical Series to Ohmic Control 






Time Integration of Energy 


+ 


no 


Alternate Pathways Showing Energy 


+ 


no 


Thermal Barrier Preserving Phonons 


+ 


no 


Voc Check for Proper Reactions 


+ ' ' 


no 


Controlled Current Source to Minimize Electrolysis + 


no 


Use of Optimal Operating Point 


+ 


no 


Public Demonstration of Technology 


+ 


no 


Public Demonstation of Optimal Operating Point + 


no 
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Table 4B - Decision is Based on Cloth cut of other Art 

Number of Times "Cold Fusion" is mentioned in the Above Entitled Patent Application - 1 

(to explain two of the prior art references) 
Number of Times "Cold Fusion" is mentioned in the Decision - 8 

(to explain two of the prior art references) 

Number of Times "Fleischman" or "Pons" mentioned in the Patent Application - 0 
Number of Times "Cold Fusion" is mentioned in the Above Entitled Patent Application - 2 
(to explain two of the prior art references) 

36. The Decision overlooks that proof that the present invention is not the cited cloth 
cut of other peoples' Art includes the simple fact that the present invention which was 
shown working at MIT openly for a week. There are web sites on the Internet 
describing it. There are Affidavits and Declarations in the record. F+P did not ever 
give an open demonstration of their experiment, although the Appellant has. This was 
referred to in the Appeal and Reply Briefs. It was not discussed in the Decision. 

37. The Decision overlooks that unlike the cloth cut of other peoples' Art to which 
the Board refers over and over, the present invention was shown to Nobel Prize winner 
Dr. Brian Josephson encouraging him to participate in the field. 

38. The Decision overlooks that by focusing on cloth cut of other peoples' Art it has 
accomplished an improper "bait and switch". The Decision has ignored the 
above-entitled original specification and claims along with its unique twenty six figures, 
and Applicant's unique teachings and claims. Did the Decision even consider one of 
these Figures? Where are the figures and teaching of the above-entitled application 
discussed in the Decision? They are not discussed in either! They were discussed in the 
submitted Appeal Brief, but the Board has overlooked that it has ignored them to focus 
on irrelevant F+P. 

39. The Decision overlooks that the present invention is so incredibly different from 
prior unsuccessful "cold fusion" researchers that it has led to DTRA, DARPA, the US 
Navy and US Army having considerable interest in the field generally, and in 
Appellant's work specifically. See Appendix 2 and 10 [Exhibit "B" and "K"]. The work 
has utility and there has been some funding. Does the Board really purport these 
organizations waste taxpayer money to fund work of "no utility"? Or is this allegation, 
in the light of other issued patents in the same field, just more cruel focused 
discrimination made by the Office and Board against the Appellant? 
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40. The Board overlooks that it is inaccurate to have the Decision falsely purport that 
the Examiner has "explained 11 anything. The Examiner's notions have been proven and 
shown to be full of holes. Blending an occasional fact with a mountain of untruth does 
not make the ficticious claims of the Examiner true. 

41. The Board overlooks that the Decision evades Evidence, as it cherry picks and 
"rubberstamps" false purported "facts" which are not true. The Decision has adopted 
the biased Examiner's "brick toss tactics" without an iota of scientific basis. In 
summary, every single one of the Examiner's arguments have been discredited, 
abandoned, found defective or overtaken by events. It is only by deliberately misleading 
can the Examiner continue the unfounded attack on the Applicant, by the much less 
relevant art attacking "FP". However, the present invention is not the work of 
Pons/Fleischmann or their purported subject matter. 

Therefore attention is directed to an obvious fact: If the Decision must rely upon 
reference to art cut of a cloth other than this specification and claims two decades (while 
ignoring submitted Evidence), then the Office's position must indeed be quite weak. 

IMPLICATIONS - INCONVENIENT FACTS 

42. The Decision, if unmodified and allowed to stand, will be below the standards of 
review because it is solely of cloth cut of other art (structure, operation and 
composition) rather than that defined by the claims and the original specification. 
Therefore, the Decision is discriminatory because it is solely based upon the Office's 
proven-disingenuous arguments. 

43. The Board overlooks the egregious variation of the Decision with other rulings 
showing salient and cruel discrimination by the Board against Appellant for reasons 
unclear as yet. The Board is inconsistent with In re Fouche [439 F.2d 1237, 1243, 169 
USPQ 429, 434, (CCPA 1971)], In re Hogan [559 F.2d 595, 60S, 194 USPQ 527, 537 
(CCPA 1977)], In re Ziegler [992 F.2d 1197, 1200, 26 USPQ2d 1600, 1603 (Fed. Cir. 
1993)], and In re Zletz [893 F.2d 319, 13 USPQ2d 1320 (Fed. Cir. 1989)] which state 
that, for others than Appellant, operability and therefore enablement must be judged on 
the invention (structure, operation, composition) and the original specification and 
claims. 
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The Board is inconsistent with In re Vaeck [947 F.2d 488, 495-96, 10 USPQ2d 1438, 
1444 (Fed. Cir. 1991)] which states that an enablement rejection under section 1 12,T[1 is 
only appropriate where the written description fails to teach those skilled-in-the-art, like 
the Declarants, to make and use the invention. 

POINT 8: The Decision Misapprehends the Above-Entitled invention 

44. The Board of Patent Appeals misapprehends the implication and appearance of 
impropriety when the Decision rubberstamps the Examiner, as follows, 

"The Examiner also found that Appellant does not disclose additional features or components that would 
cause Appellant's method to be operable where previous attempts were not. See Ans. 1 1. " 

The Board has overlooked that it has composed a saliently false statement. First, the 
Examiner has neglected to substantively discuss Applicant's invention accurately as it 
was actually taught. Instead, the figures, specification, have been ignored. Applicant 
submits that if the Office must rely upon reference to art cut of a cloth other than this 
specification and claims, then their position must indeed be rather weak and should 
dictate allowance of the present invention. In fact, the Office's reliance upon art other 
than the actual original specifications and claims is presumably a "tongue-in-cheek" 
fabrication, which heralds bias rather than the proper application of the standards of 
review for patentability under Art. I, §8, cl. 8. 

45. Second, the Board has misapprehended that the Applicant's disclosure contains 
twenty six figures and accompanying English sentences which, although ignored, prove 
useful heat is generated by several methods. Attention is directed to the fact that these 
additional features (totally ignored by the Board with odious discrimination against the 
Appellant) was discussed in the original specification of the above-entitled application 
which is ignored, and in the Appeal Brief which is ignored, or apparently missed by the 
Board (*****). Even more egregiously, the Decision has misapprehended the greatest 
performance (and thus utility) of the invention because it has ignored the six figures 
which taught how to maintain the excess heat included Figures 13, 14, 21, and 23 
through 25. These prove that the specification provides an adequately written 
description of the subject matter, including how to operate the invention, and claimed 
the invention so that an artisan, or those skilled-in-the-art, could practice it without 
undue experimentation both de facto and de jure. 

(****) ABSOLUTE PROOF THAT THE BOARD HAS OVERLOOKED THE 
INVENTION 

(From the Appeal Brief, citing the ignored specification) 
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"Figure 5 shows a graph of the heavy water reaction container's core temperature 
after deuteron loading is achieved, along with the input electrical power to both the 
heavy water deuteron-loaded system and the electrical control as a function of time. 
Figure 6 shows the input electrical power and observed output heat power as a 
function of time for the heavy water deuteron-loaded subsystem and the electrical 
control; and also the integrated input energy and integrated energy output of both. 
Figure 7 shows a graph recording a heavy water reaction container's core 
temperature, which was obtained on a different run after deuteron loading was 
achieved, with the input electrical power to both the heavy water deuteron-loaded 
system and the electrical control. Figure 8 shows the input electrical power and 
observed output heat power as a function of time for the heavy water 
deuteron-loaded system and the electrical control; and also the integrated input 
energy and integrated energy output of both, demonstrating excess heat. Figure 9 
shows the input electrical power and observed core temperature for the heavy water 
reaction container using a codeposition deuteron-loaded system and the electrical 
control as a function of time [8.2 millimolar palladium (II) chloride]. Figure 10 
shows the input electrical power and observed output heat power as a function of 
time for the prefered embodiment of a spiral wound palladium cathode, when driven 
using a codeposition solution [8.2 millimolar PdC12]. Figure 11 shows graph of the 
heavy water reaction container's core temperature minus the surrounding controlled 
temperature as a function of input electrical power in Watts [a delta-T vs. input 
power measurement]. Figure 12 shows the input electrical power and observed 
output heat power as a function of time for the heavy water deuteron-loaded system 
and the electrical control; and also the integrated input energy and integrated 
energy output of both, over several days. 

16. Figure 15 shows the power gain of the deuteron loaded heavy water subsystem 
over approximately 8 days of loading; and demonstrates both the requisite need of 
full loading prior to full performance and the usefulness of the present invention as a 
teaching tool. Figure 16 shows the output of the heavy water deuteron-loaded system 
and the impact of laser optical (coherent) irradiation upon the loaded palladium 
cathode. Figure 17 shows a graph of the pdweir gain of the deuteron-loaded heavy 
water subsystem after several weeks of loading. It demonstrates 'the crucial necessity 
of not fully removing all of heat from the reactor. Figure 18 shows the input 
electrical power and observed output heat power as a function of tune for a heavy 
water deuteron-Ioading system outfitted with almost two liters of light water, and 
two electrical controls. Figure 18 shows the integrated input energy and integrated 
energy output of both. Figure 19 shows the output of the heavy water 
deuterium-loaded subsystem, by plotting the area normalized out excess power [that 
is, the excess power in watts divided by the area of the palladium cathode] plotted as 
a function of the input electrical current density. Figure 19 demonstrates a threshold 
current of the heavy water deuterium-loaded metal subsystem. Figure 20 shows the 
output of the heavy water deuterium-loaded subsystem as the normalized excess 
power [excess power in watts divided by the area of the palladium cathode] plotted 
as a function of the input electrical current density; and demonstrates a threshold 
current of the heavy water deuterium-loaded metal subsystem, and more 
importantly, the location of peak performance.' Figure 22' shows the output excess 
power [in milliwatts] of the heavy water deuterium-loaded subsystem [palladium 
spiral wound cathode loaded in heavy water opposite platinum] plotted as a function 
of time. Figures 26 through 30 show for a single experiment that the present 
invention demonstrates the excess heat developed for the fully loaded palladium 
several different ways. , * 

17. Figure 13 shows the output of the heavy water deuterium-loaded subsystem for 
many different input electrical powers between approximately 1 through 7 watt, and 
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reveals a peak output in the performance of the heavy water deuterium-loaded 
system along the input electrical power axis. Figure 14 shows the input electrical 
power and observed output heat power as a function of time for the heavy water 
deuteron-loaded system and the electrical control; and demonstrates the importance 
of loading. Figure 21 shows the output excess power [in watts] of the heavy water 
deuterium-loaded subsystem [palladium spiral wound cathode loaded in heavy water 
opposite the platinum] for a range of applied voltages; and demonstrates a threshold 
voltage of -100 volts for significant excess heats of about a fraction of watt. Figure 
23 shows the electrical current and voltage characteristics of the heayy water 
deuteron loaded subsystem. Figure 24 an electrical discharge spectrum of a fully 
loaded heavy water subsystem, after achieving a fully loaded condition. Figure 25 
shows the cell electrical resistance [of the heavy water solution between the preferred 
embodiment's spiral wound platinum anode and palladium cathode] as a function of 
temperature for an initially active heavy water deuteron-loaded subsystem. 

IMPLICATION OF FAILING TO DESCRIBE THE INVENTION 

46. There are some serious implieations. First, this now-proven-incorrect statement 

by the Board corroborates that the Decision has not considered the actual invention. 
Why does not the original specification and claims count? The Appellant reasonably 
asked: Why are the Figures of the Applicant's invention not even discussed anywhere 
in the record? They are not discussed in the Examiner's Answer. They are not 
discussed in the Decision which "rubberstamps" predetermined persecution against the 
Appellant. 

Second, by ignoring such evidence as the original specification and peer-reviewed 
publications, the Board of Patent Appeals has misapprehended, this invention, and the 
appearance of impropriety it creates, since this will be the third time the Board has 
"rubberstamped" falsehoods, and the first time knowingly, if the Decision stands. 
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POINT 9: The Decision Misapprehends the Above-Entitled invention 
Uniquely Uses Pure Water To Minimize Electrolysis 

47. The Decision states and falsely concludes (opposite the original specification): 

The Examiner also maintains that the Specification does not define "pure heavy water, " and therefore the 
phrase is broad enough to encompass Fowler's water. Id. " 

"Appellant argues that the Examiner misunderstands the invention, and that his invention is different than 
prior experiments. See, e.g., Reply Br. 38. For example, Appellant appears to argue that "the absence of 
'additional salts" in the electrolytic solution is a distinguishing feature. Id. at 43. " 

"The Examiner finds that hydrogen is an isotope distinct from the deuteron isotope that forms heavy water 
and apparently reasons that, because the claim recites "hydrogen, " Appellant must have intended that the 
electrolytic solution include components other than pure heavy water. See id. " 

The Board of Patent Appeals has misapprehended and ignored another difference 

betwewen the present invention and FP. As the Hagelstein Declaration states, 

"No one in the field considers Swartz's Phusor experiment to be the same as what 
Fleischmann and Pons did, or what others have done. It is clearly an original 
experiment distinct from all that have come before. The USPTO is simply mistaken 
if they assert otherwise. The specification of "low paramagnetic, low conductivity 
deuterium oxide, 99.99%, from Cambridge Isotope Laboratories, Andover MA" 
adequately specifies what is meant by pure heavy water in the context of Swartz's 
Phusor experiment. Assertions to the contrary in this case by the USPTO are 
incorrect." 

The Board has composed another saliently inaccurate statement, demonstrating 
indelibly that it has overlooked, and then neglected to substantively discuss, Applicant's 
invention as it was actually taught. This proves the Decision has misapprehended the 
invention. The truth is quite far from the Decision and the Examiner's comments, as 
history will record. Just as Galileo DID see Jupiter and more with his telescope despite 
the attacks on him, the Appellant's solution has only ultrapure heavy water. This is one 
of the most important parts of the invention. 

Despite being absolutely, positively ignored by the US Patent Office, and then 
"rubberstramped" by the erroneous Decision, the original specification teaches . (page 
18, lines 30-35 through page 21, lines 1-7) and elaborates this, specifically about using 
an electrolytic solution consisting of pure heavy water without additional salts for 
minimizing unwanted reactions in a reaction container. The original specification 
teaches (page 18, lines 30-35 through page 21, lines 1-7) and elaborates for those skilled 
in the art to make and use the invention using an electrolytic solution consisting of pure 
heavy water without additional salts for minimizing unwanted reactions in a reaction 
container. This is taught in the ignored original specification: "The preferred 
embodiment uses solution, in the reaction container, consisting of very low electrical 
conductivity heavy water, such as the low paramagnetic, low conductivity deuterium 
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oxide, 99.99%, from Cambridge Isotope Laboratories, Andover MA. Such very pure 
heavy water minimizes the unwanted reactions of electrolysis." This is claimed in 
Claim 6, and is quite different from what is used in the scientific community to which 
the Examiner does refer. As discussed in the Appeal Brief (averment 42) but ignored, 
this is Appellant's unique technology where the absence of ■ "additional salts" does 
matter. The use of only pure heavy water was shown in the ignored peer reviewed 
publications (Forms 1440 submitted, but ignored). Appellant has proven it in Swartz, 
M., "Quasi- 1 -Dimensional Model of Electrochemical Loading of Isotopic Fuel Into a 
Metal", Fusion Technology, 296-300 (1992), and Swartz, M., "Isotopic Fuel Loading 
Coupled to Reactions at an Electrode" (1993) and "The Biphasic Nature of Excess 
Enthalpy in Solid State Anomalous Phenomena is Consistent with the 
Quasi- 1 -Dimensional Model of Isotope Loading into a Material". This was discussed 
world wide in (cf. Swartz-SurveyJSE2010.pdf) Swartz, M.R. "Survey of the Observed 
Excess Energy and Emissions In Lattice Assisted Nuclear Reactions", Journal of 
Scientific Exploration, 23, 4, 419-436 (2009). 

So it does matter. The negative impact of gas loss is an extremely important point 
and was only recognized by the Appellant. Cold fusion has always been called "fusion 
by electrolysis" but, in fact, the exact opposite is true. Everyone was looking in all the 
wrong places. 

NOTA BENE: It is unfair for the Board change and what the Appellant (then 
Applicant) actually wrote in the original specification/ In simple English, the original 
specification demonstrates that this invention is nothing like F+P. To write a Decision 
based upon such inaccurate statements has the appearance of impropriety. 
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POINT 10: The Decision Misapprehends the invention - Driving Voltage 

48. The Examiner's Answer falsely stated, 

"Appellant uses at 2.4 volts between electrodes in his electrolytic cell allegedly to generate excess heat. This 
cell voltage is no different from that used Miskelly et al. t for example, who concluded that the excess heat 
being claimed by Fleischmann and Pons (F and P) was due to experimental errors and NOT to nuclear 
fusion. Miskelly et al, used a cell voltage 2.8 to 10 volts in their experiment to verify F and P's claims (see 
page 246, col. 1, first full paragraph). " 

The Board of Patent Appeals has misapprehended and ignored another difference 
betwen the present invention and FP. Despite the Examiner's false statement, deceptive, 
misleading comment, what the invention really involves is driven by hundred to 
thousands of volts, and the 2.4 volts is only the monitoring voltage. It says so in the 
specification. It says so in the claims. This proves beyond a doubt the utter disregard 
the Examiner has for the Appellant's effort and work, and his refusal to honestly report 
any matter about the present invention. In the 3 1 page Examiner's Answer, this is the 
only issue discussed about the invention and it is absolutely, positively wrong, 
[underlined for emphasis]. 

The Examiner's Answer ignores that the original specification teaches (page 18, lines 
30-35 through page 21, lines 1-7) and elaborates for those skilled in the art how to drive 
the invention 

. "Electrical voltage sources include the LAMBDA 340A, LLS3040, LG531, and the 
HP722AR. The HP/Harrison 6525A, Nobatron DCR-150, and Fluke 412B are used to 
obtain transsample potentials of voltages up to 3000 volts." 

Attention is directed to. the fact that the driving voltage is to 3000 volts, and not the 
2.4 volts which the Examiner falsely purports. Despite, the Examiner's disingenuous 
statement, deceptive, misleading comment above, the invention involves is driven by 
hundred to thousands of volts, and the 2.4 volts is the monitoring voltage. It says so in 
the specification. It says so in the claims. 

49. This is more than appearance of impropriety. This proves that the Examiner has 
systematically ignored the claims, just like he ignores the specification, the arguments, 
the Declarations, the Exhibits, the published papers, the open demonstrations, etc. This 
proves beyond a doubt the utter disregard the Examiner has for the Appellant's effort 
and work, and his refusal to honestly report any matter about the present invention 
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POINT 11: The Decision Misapprehends the invention - Themal Barrier 

50. The Board of Patent Appeals has misapprehended and ignored another difference 
betwen the present invention and FP. The original specification teaches (page 27, lines 
21-31) and elaborates for those skilled in the art to make and use the invention by 
adding a thermal barrier surrounding the reaction container to retain heat sufficient to 
continue the activation (referring to the figures). "One important element of this 
invention, without demeaning any others, is the variable resistor (141) in series with 
electrical leads 107 and 108. To functionally augment the external thermal barrier (94), 
but acting a differ ent way [electrical resistor versus a thermal resistance], said variable 
resistor is in series with lead 107. Said variable resistor (141), from which second side is 
an electrical lead (142) made to complete the circuit, is importantly used to ensure that 
enough and sufficient heat remains within the reaction container to allow the desired 
reactions to continue. An insufficient thermal barrier (94) and variable resistor . (141) 
will remove so much heat as to quench the desired reactions, and thereby degrade the 
efficiency. Therefore, the purpose of the Heavy water Thermoelectric Control Loss 
Resistor is to maintain sufficient heat in the heavy water reaction container to continue 
to support the desired reactions.' 1 This is claimed in Claim 6, and is different from other 
systems in the scientific community to which the Examiner does refer. 

POINT 12: The Decision Misapprehends the invention - Testing Voltage 

51. The Board of Patent Appeals- has misapprehended and ignored another difference 
betwen the present invention and FP. The original specification teaches (page 10, lines 
1-5) and elaborates for those skilled in the art to make and use the invention by 
providing an electric power system with two electrodes to load one electrode with said 
hydrogen to activate heat production by achieving an open circuit voltage of at least 2 A 
volts between said electrodes. "(I)n the present invention, current source electrical 
driving conditions are used until the open circuit voltage. [Voc] equals or is greater than 
2.40 volts. After that attainment, the desired conditions because available even when an 
electric voltage source used as the power supply because with a Voc >= 2.40 volts then 
there is adequate filling (full loading)." This is claimed in Claim 6. Claim 6 says, "A 
process for... providing an electric power system with two electrodes to load one 
electrode with said hydrogen to activate heat production by achieving an open circuit 
voltage of at least 2.4 volts between said electrodes 1 ' This is not the driving voltage 
however that the Examiner falsely deliberately purports. The Examiner is deliberately 
misread the above-entitled application. In the 31 page Examiner's Answer, this is 
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almost the only issue the Examiner discussed about the present invention. And On this 
he is proven wrong. 

POINT 13: The Decision Misapprehends the invention - more than two 
steps. 

52. The Examiner's Answer falsely states, 

"The claimed production of what is known in this art as "excess heat" takes place by means of the first two 
steps in claim 6. These two steps basically refer to "loading an electrode with heavy hydrogen to the point 
where nuclear fusion takes place. These two steps of the appellant are basically no different from any of the 
other electrolytic "cold fusion" system/processes that the scientific community in general has shown to be 
inoperative. " 

The Board of Patent Appeals has misapprehended and ignored another difference 
between the present invention and FP. First, the Examiner misstates the steps involved. 
The specification, and claims, and figures demonstrate the invention is operative. 
Furthermore, there are more steps and teachings that distinguish the present invention. 
Despite the Examiner's false statement above, the invention involves more than two 
steps discussed beginning on page 18, lines 30-35 through page 21, lines 1-7. Second, 
there is a monitoring regime using open circuit voltage that the Examiner repeated 
confuses for the driving voltage (see below). These constitute the invention. But all 
have been ignored. 

POINT 14: The Decision misapprehended the Quality Controls and Quality 
Assurance Of this Invention 

53. The Decision states, 

"The Examiner further finds that Appellant's assertion that the Specification evidences excess heat is suspect 
because Appellant has not adequately accounted for possible errors. Id. at 20-21. " 

The Board of Patent Appeals has clearly misapprehended the science, calibration, 
and quality control behind this invention (confer Appendices 91 through 98 and 111, for 
example). First, despite what the Examiner has purported, the error limits WERE listed 
in the patent application. Errors and quality assurance were discussed in the original 
specification and in the submitted, but sequestered, peer reviewed publications which 
were conveniently ignored by the Examiner. 

54. Second, Quality Controls (Q/C) and Quality Assurance protocols WERE used by 
the Applicant to create, and test, this invention. Measuring error limits using redundant 
technology, is exactly what the invention is about. The indelible proof that the Board 
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has odiously "rubberstamped" the Examiner to impugn the Appellant on these putative 
errors is that not a single error was ever specified, even after being asked. 

55. Third, as was discussed, but ignored, in the Appeal Brief (Averment 109), the 
Decision has ignored that no other investigator in the field has published such clear 
levels of signal with respect to noise (Swartz 97B, Swartz 97F, Swartz 97D), means of 
calibrating said signals for long term analysis (Swartz 97E, Swartz 97D, Swartz 97C, 
Swartz 96C), correction for Bernard instability (Swartz 96D), correction for noise 
artifacts (Swartz 97F), and for other types of artifactual signal (Swartz 97C, Swartz 
96A, Swartz 94C, Swartz 94D). The ignored Declaration of Dr. Swartz said: "I have 
published extensively on errors and noise in cold fusion systems, and on other artifacts 
which can give rise to false indications of "excess heat" ("Noise in Cold Fusion 
Systems", submitted J. New Energy for Summer 1997, Swartz, "Improved Calculations 
Involving Energy Release Using A Buoyancy Transport Corrections", Journal of New 
Energy, 1, 3, 219-221 (1996); Swartz, "Potential for Positional Variation in Flow 
Calorimetric Systems", Journal of New Energy, 1, 126-130 (1996) ); Swartz, 
"Definitions Of Power Amplification Factor", J New Energy, 2, 54-59 (1996); Swartz, 
"Explanations for Differences Between Reports of Excess Heat in Solid State Fusion 
Reactions", J. New Energy, 2, (1997); Swartz, "Relative Impact of Thermal 
Stratification", J. New Energy, 1,2, 141-143 (96)); Swartz, "Some Lessons From 
Optical Examination Of the PFC Phase-2 Calorimetric Curve", Vol. 2, Proceedings: 
"Fourth International Conference on Cold Fusion", sponsored by EPRI and the Office 
of Naval Research, December (1993), published July 1994) r No matter how many 
times these articles have been sent with Forms 1440, they have, not been recorded, or 
discussed. 

TABLE 5 - Quality Control in Appellant's Peer-Reviewed Publications 

Swartz, M 5 Science and Engineering of Hydrided Metals Series, Volume 2 - "Calorimetric 

ComplicationsThe Examination of the Phase-II Experiment and Other Select Calorimetric 

Issues, ISBN 1-890550-02-7 (1999). 
Swartz, M, 1996, "Improved Calculations Involving Energy Release Using a Buoyancy 

Transport Correction", Journal of New Energy, 1 , 3, 219-22 1 
Swartz, M, 1996, "Potential for Positional Variation in Flow Calorimetric Systems", Journal of 

New Energy, 1, 126-130 
Swartz, M, 1994, "A Method To Improve Algorithms Used To Detect Steady State Excess 

Enthalpy", Transactions of Fusion Technology, 26, 156-159 
Swartz, M, 1997, "Explanations for Some Differences Between Reports of Excess Heat in 

Solid State Fusion Experiments", J New Energy, 2, 1, 60-65. 
. Swartz, M,1993, "Some Lessons from Optical Examination of the PFC Phase-II Calormetric 

Curves", Vol. 2, Proceedings: "Fourth International Conference on Cold Fusion", 19-1, op. 

cit. 

Swartz, M, 1996, "Definitions Of Power Amplification Factor", J New Energy, 2, 54-59. 
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Swartz, M. with Marwan, J, M. C. H. McKubre, F. L. Tanzella, P. L. Hagelstein, M. H. Miles, 
M. R. Swartz, Edmund Storms, Y. Iwarnura, P. A. Mosier-Boss and L. P. G. Forsley, "A new 
look at low-energy nuclear reaction (LENR) research: a response to Shanahan", J. Environ. 
Monit.,(2010) 

Swartz, M, 1996, "Relative Impact of Thermal Stratification of the Air Surrounding a 
Calorimeter", Journal of New Energy, 2,21 9-221 ( 1996) 

56. Fourth, the Board of Patent Appeals may have misapprehended or overlooked 
that it is wrong to impugn the Appellant, Dr. Mitchell R. Swartz, who has the degrees of 
BS, MS 5 EE, and ScD in Electrical Engineering from the Massachusetts Institute of 
Technology and an MD from Harvard Medical School. It is an uncontested fact that the 
Examiner has wrongly and repeatedly impugned the Applicant, who is knowledgeable 
about the subject which the Examiner purports to be "an expert judge" (background was 
not provided by Dr. Palabrica about himself regarding his own sterling qualifications). 
The Appellant trained at the Massachusetts Institute of Technology in electrical 
engineering, physics, and biomedical engineering over 18 years with 4 degrees 
including a Doctorate of Science (ScD), and at Harvard with an MD, is Board Certified, 
including in Radiation Medicine, served a surgical internship, a radiation medicine 
residency and fellowship at the Massachusetts General Hospital, is Board Certified in 
Radiation Oncology, has an NRC license for implanting radioisotopes into humans, has 
treated over 14,000 people with cancer, has worked at the Laboratory for Insulation 
Research at MIT since 1968 with Prof. Arthur von Hippel, was the first to treat 
intrapericardial invasion by carcinoma successfully (****), and has researched t at 
several Boston hospitals and companies across the USA, leading to contributions to 
PET imaging of human tumors, electrophotochemotherapy for treating human tumors 
and infectious organisms, and sensors using composites of biomaterials and 
semiconductors, nuclear medicine and nuclear physics. 

The Appellant's efforts in diagnostic radiology resulted in the first human 
examination of a cancer patient with positron emission tomography. That involves 
time-of- flight measurment and 3D reconstructions which in the late 1970 f s was novel. 
The papers published which thereafter led that field included: G. Brownell, A-E. 
Kairento, Swartz, M.R., "PET imaging in Oncology: The MGH Experience", Seminars 
in Nuclear Medicine, 15, 201-209, April (1985), G. Brownell, A-E. Kairento, Swartz, 
M.R., "PET imaging in Oncology: The MGH Experience", Arch. Nucl Medicine May 
(1985), A-E. Kairento, G. Brownell, D. Elmaleh, Swartz, M.R., Comparative 
Measurement of Regional Blood Flow, oxygen and glucose utilisation in soft tissue 
tumour of rabbit with positron imaging" Br. J ? of Radiology, 58, 637-643, (1985). 
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The Appellant's efforts in therapeutic radiology included curing patients of diseases 
which were not curable previously [confer T.Lo 3 F. Salzman, and M. Swartz, 
"Radiotherapy for Cancer of the Head and Neck", Otolaryngologic Clinics of North 
America, 18, Aug 1985, 521-531 (1985)]. 

In fact, the Appellant, (trained before he was an Applicant) is an expert in science of 
water. He did several theses at Massachusetts Institute of Technology involving water, 
including one with Prof. Arthur von Hippel and one with Prof. Stephen Senturia. 

So, it would be reasonable for the Board to ask: 

On what basis does the Board and Examiner have expertise in this matter, too? 
What is the basis for the attack on Dr. Swartz that allows both the Board and 
Examiner to not even have to say what the error(s) is(are)? 

How can the Decision impugn the Appellant, a physician Board Certified physician 
on absolutely no basis whatsoever? 

What possible basis is there for the Board to impugn Dr. Mitchell Swartz, Board 
Certified, licensed, 5 degrees from MIT, one from Harvard, other than he showed up 
with an improvement on a heat generation system that also makes electricity and can 
be used in teaching? 

(****) Confer Swartz-EsophagFistula.pdf 

57. Fifth, and perhaps most important of all, the Appellant (then Applicant) has asked 
the Examiner "Where are the errors? Where are they cited? Where were the purported 
errors in all the graphs of the original specification?" Asked to address this, when the 
onus was on the Examiner, instead of clear statements rebutting the . detailed, precise, 
specific, substantive, Declaration-supported, factual and legally proper arguments , by 
the Applicant, he has been silent. Where is the Examiner's response? It does not exist. 
Not to any of them. The Examiner failed to substantively address Applicant's detailed, 
substantive, arguments. The Examiner has not ever, and cannot, support his arbitary 
allegations against the Appellant. 

58. NOTA BENE: It is egregious that the Board ignored that the Appeal Brief and 
Reply Briefs noted that these alleged "errors" have NEVER been listed, (underlined 
for emphasis) 

59. The Board should have asked if Dr. Palabrica has impugned the Applicant 
claiming that only the Applicant's equipment is suspect. The Board should have asked if 
Dr. Palabrica checks every other applicant trained at MIT, every other physician and 
surgeon trained at Harvard and the Massachusetts General Hospital, or is this just 
further salient and plain Evidence of discrimination by Dr. Palabrica against the 
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apparently-targetted Applicant. The Board should have asked Dr. Palabrica for the basis 
of impugning the Applicant regarding this matter. 
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60. Finally, in summary, there are at least two conclusions. First, because the alleged 
errors are NOT listed, and in the light of the Board ignoring submitted Evidence in the 
record supporting that the invention DOES operate as indicated, there is the appearance 
of impropriety. 

Second, because the alleged errors are NOT listed, and in the light of the Board 
ignoring submitted Evidence and of the Examiner having already been caught 
removing Declarations from the Board by the federal appellate court in a previous case, 
in this endless abuse of Dr. Swartz, there is the appearance of systematic discrimination 
by the Office, ignoring Congressional directive by the Office and Board. 



MISAPPREHENSIONS ABOUT THE FIELD 

POINT 15: The Decision overlooked Sterling Evidence Supporting this Field 
and Invention 

61. The Board has overlooked that by ignoring the original specification of the 
above-entitled application, and "rubberstamping" the Examiner, is nothing more than a 
"boilerplate" and "witch-hunt" attack on the words "cold fusion". The notion of the 
Examiner that lattice related nuclear reactions do not exist, and that there is no nuclear 
chemistry in deuterated palladium alloys, is not true. The literature shows he is wrong. 
The Office's witness say he is wrong. They disagree with the Examiner. The Declarants 
disagree. DTRA disagrees. DARPA disagrees. The US Navy disagrees. Thousands of 
scientists disagree. 

Confer Affidavit-NRLonSwartz-2006.pdf, LANRpub-LENR_DIA.pdf, 

LANRpub-ProcICCF14a.pdf, LANRpub-ProcICCF14b.pdf, > and 

Swartz-Survey JSE20 1 0 .pdf 

Confer the Hagelstein, Ahern, Swartz Bass, Rotegard, and Mallove Declarations, and 

the Valone, Fox, and Mallove Amicus Curiae Briefs]. As the Amicus Curiae Brief of 

Eugene F. Mallove, Sc.D (Editor, New Energy Research Laboratory, NH) has stated, 

"The most notable characteristic of the attack against the Swartz patent 
application at hand is its stale fixation with misrepresented events of 1989, its 
citation of erroneous reports, and its continued argument from supposed authority, 
rather than from evolved science and meticulous experiment." 
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The Declarations demonstrate the existence of lattice assisted nuclear reactions 
including the generation of heat. Nothing has been presented by the Office or other Art 
which rebuts the Declarations or the amicus curiae Briefs of Straus, Chubb, Mallove, 
Fox, and Valpne. Nor has the Examiner, presented any argument of .substance to 
support his incorrect, proven- wrong, notions. 

"The Examiner states that cold fusion does not exist; that it is n an unproven 
concept". The Examiner is incorrect in a reliance upon the text by Dr. John R. 
Huizenga, entitled Cold Fusion: Scientific Fiasco of the Century, [University of 
Rochester Press, 1992]. Attention is directed to the simple fact that Dr. Huizenga 
ignores essentially all the positive evidence for cold fusion. Dr. Huizenga leaves out 
virtually everything after 1989." 

[Declaration of Dr. Eugene F. Maliove — - Serial no. 07/ 371,937 Feb. 7 f 94] 

"Hundreds of scientists in the USA, Japan, Italy, India, the PRC, France, Russia 
and elsewhere are investigating nuclear reactions in metals saturated in hydrogen or 
deuterium." 

[Amicus Curiae Brief of Dana Rotegard 5 No.00-1 191, 00-1107 (Serial No. 
07/371,937)] 

The Hagelstein Declaration states, 

"Today, D/Pd loading is known to be very important. There have been numerous 
peer-reviewed published papers that show positive excess heat results in replications 
of the Fleischmann-Pons experiment. If the USPTO have asserted otherwise, they 
are simply mistaken." 

The Ahern Declaration states, - : ; * . - , 

"It is my professional as well as personal opinion that this field is real in spite of 
opinion of the Patent Office. The early lack of reproducibility combined with the 
unfortunate early claims of Pons and Fleischman have combined to dis-credif this 
entire area of investigation. 

62. The Board has overlooked that there is evidence that "lattice assisted nuclear 
reactions" [LANR] are real. The Board has overlooked that the submitted references to 
the Examiner (and the Applicant has destroyed three professional copy machines to 
afford the Examiner the opportunity to ignore this material) demonstrate that the 
Office's notion is wrong. 



35 



As a courtesy to the Board, excerpts of what is already in the record is hereby 
attached in Appendix 14 (Exhibit "P"),ntitled "Review of Lattice Assisted Nuclear 
Reactions for the Board of Patent Appeals". This material has already also undergone 
peer-review, including (confer Swartz-SurveyJSE2010.pdf) Swartz, M.R. "Survey of 
the Observed Excess Energy and Emissions In Lattice Assisted Nuclear Reactions", 
Journal of Scientific Exploration, 23, 4, 419-436 (2009). 

=> The Appellant prepared a detailed Appendix which is scientific beyond the 
scope of this Request. The material in that Appendix is available if there is any member 
of the Board of Patent Appeals or USPTO that is seriously interested in the breadth of 
serious science and relevant engineering. Nineteen pages are in Exhibit "P" (Appendix 
14). 

POINT 16: The Decision overlooked Sterling Evidence Supporting this Field 
and Invention 

63. The Decision has overlooked that the Examiner has improperly mischaracterized 
the Declarations so that the Affiants have been substantively ignored. Those who saw 
the week long open demonstrations of Applicant's technology at MIT in the Electrical 
Engineering building in 2003 during ICCF-10 have had their Declarations submitted to 
the Examiner, but their comments have been substantively ignored. Those who have 
examined Applicant's technology and filings have submitted Amicus Curiae Briefs and 
Declarations regarding the above-entitled application have been substantively ignored. 
In the past, with no foundation, the Examiner has done more than simply ignore factual, 
relevant, Declarations, and impugning Declarants. In other cases before the Board, he 
has also been evasive, discourteous and disingenuous. In fact, several of the Office's 
"witnesses" have thereafter taken the time to write Amicus Curiae Briefs and letters to 
the effect that the Examiner has absolutely misstated what they wrote or implied. Other 
Declarants have stated that Dr. Palabrica and the Office are factually wrong. 

POINT 17: The Decision Overlooks that the Office's OWN References 
Disprove it 

64. The Board of Patent Appeals has overlooked Evidence in the record attesting to 
the uncontested fact that the Office has repeatedly ignored its own witnesses, after -it 
was brought to the Examiner's attention that the Office's witness support the Appellant 
(then Applicant). Why? Because they add to the reputable evidence of record that the 
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present above-entitled invention, as disclosed, is capable of operating as indicated and is 
capable of providing a useful output. 

Case 1: The Office's witness NCFI supports the existence of, and significant 

investment in, the "cold fusion" phenomena. The NCFI Report documented 

widespread examination of these phenomena. 

"Cold fusion work continues in many countries ... The occurrence of nuclear 
reactions in deuterium-loaded solids, such as palladium and titanium can no longer 
be reasonably denied. ... Several government laboratories are continuing their 
work on cold fusion, among them most notably are Los Alamos National 
Laboratories, The Naval Research Laboratory, The Naval Underwater Systems 
Command and The Naval Weapons Center. Significant positive results have been 
obtained in each of these laboratories. ... Over 100 groups from more than 12 
countries have now reported on various types of evidence for the occurrence of 
nuclear reactions in deuterium-loaded metals or compounds." 

[F. Will; Final Report National Cold Fusion Inst. (1991)] 

Case 2: The Office ignores the Office's qualified witness, Dr. Rehn, U.S. Navy, who 
said 

"Perhaps the clearest scientific fact, at this time, is the hardest for physicists to 
accept: nuclear reactions apparently do occur in deuterium-loaded Pd, Ti, and 
probably in other solids." 

[Office of Naval Research Asian Office, NAVSO P-3580, Vol. 18, Jan. 1993], 

POINT 18: The Decision Misapprehends REPRODUCIBILITY 

65. The Decision has overlooked or misapprehend the two different meanings of the 
word(s) "(not) reproducible". In the parlance of the Office, when referring to "cold 
fusion", the word(s) "(not) reproducible" are a euphemism for "wrong". This is unfair 
and discrimintory because when used more generally, however, these words can even 
apply to scientific (and medical) fields which actually do engender respect and/or 
validity, and where "reproducible" only refers to the number of samples in a cohort 
developing the desired effect. Would the judges of the Board ever withhold curative 
treatment of a patient —or their own family member— just because such therapy is not 
"reproducible"? No, they would not, when discrimination is not involved. 

It is obvious that the restriction that the Office creates using the word "reproducible" 
in the present case would obviously create unreasonable hurdles for inventors in such 
fields as cancer treatment, meteorology, or the sciences of earthquakes, lightning, 
sunspots, solar storms. Thus, the Decision has conveniently ignored Appellant's 
argument radiation therapy, and the pro se. Appellant is Board Certified in this subject 
has had an NRC license for radioisotopes, accounts for the cure of more than 60% of 
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adults afflicted with solid tumors composed of malignant' disease, and obtunds the pain 
in 80% (or more) of patients treated palliatively, there is almost always a clinical 
effectiveness. Yet it is not possible to know in advance which patients are going to be 
cured nor is it necessarily reproducible in any single patient. Thus there is clinical proof 
and utility, despite the lack of reproducibility in any single individual or cohort of 
patients. Thus, the claim that "reproducibility" must necessarily be absolute for there to 
be "utility" is also simply not true, hus, in summary, if the Office throws out cold 
fusion patent applications because there is not 100% reproducibility for each 
experiment, then probably all of the pharmaceutical and biomedical device patents 
should, for similar reasons, be voided nunc pro tunc. 



POINT 19: USPTO Versus The Developing Field of CMNS/LANR/LENR 

66. The Decision has overlooked that the Examiner and the Office have worked 
against cold fusion, and every invention associated with it it. The Decision has 
overlooked the once-secret (now public) egregious SAW Memorandum which was an 
Exhibit in the Appeal Brief [Appendices 83 and 84; and see the Judge's comment in 
Appendix 82]. The Decision has overlooked that the Office has planned a prioi to not 
grant "the right to exclude others from making, using, or selling the invention 
throughout the United States," for a period of 17 years [35 U.S.C. 154]. 

(****) The Applicant was never informed that their application and Board of 
Appeals fee monies were being stolen, as was their live's energies. This behavior, 
especially during War where Energy is serious, although mocked by the Board. It is 
wrong for the Board to attack the Appellant for bring this up. The security of the 
USA is very important to some, and less so to others apparently. 
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POINT 20: The Decision Overlooks BAD CONDUCT BY THE 
EXAMINER in OTHER CASES BEFORE THE BOARD 

67. The Decision has overlooked that the pro se Appellant has had Appeal Briefs and 
timely submitted Evidence withheld, sequestered, and removed from the Board of 
Patent Appeals in the past. The Decision has overlooked that the pro se Appellant has 
had his invention misdescribed to the Board in the past. The Decision has overlooked 
that the Amicus Curiae Briefs were in the court, or were kept from the court by the 
DOJ, as the Examiner has claimed because the DOJ supported the Appellant, but the 
Examiner and Office conspired to prevent justice (Exhibit "S"; Appendix 17). 
Therefore, a few examples are now given for the edification of the Board, supported 
with full documentation from the federal appellate record. 

POINT 21: The Decision Overlooks That Someone In the Office Previously 
Removed Evidence From the Board 

68. In '937, the Examiner wrongly removed Declarations from the file folder - but 
was only exposed through the federal court proceedings AFTER the Board of Patent 
Appeals rendered its Decision (*****). i n the discussion below, reference is made to 
the record of other of Appellants inventions already before the Board of Patent Appeals 
and Interferences. For example, in '937, (then '480, '677, and 758; was before the Board 
as Appeal No. 94-2921). To facilitate for the Board, there are attached on CD ROM, 
many important Declarations and Exhibits discussed herein. For example, the responses 
of Dr. Mitchell Swartz in that federal appellate case and the resultant Petition for 
Certiorari to the Supreme Court of the USA are hereby incorporated because of what 
they demonstrate. 

(****) This is probably why why Dr. Palabrica has prevented most of the 
Appellant's Appeal Briefs from reaching the Board of Patent Appeal. These 
unlawful actions are about to precipitate several federal lawsuits, and upcoming 
Congressional investigations, which otherwise would be unnecessary. 

POINT 22: The Decision Overlooks A History of Examiner's Disingenuity 
'937 - The Examiner Previously misdescribed An Invention To the Board 

69. In '937, the Examiner was disingenuous to the Board claiming there was "excess 
energy" was involved. Those words were never in the original specification and claims. 
It was never true as the Office claimed that the Applicant claimed or discussed "excess 
heat". The Board of Patent Appeals and Interferences "nibberstamped" the Examiner's 
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false argument, and it was mentioned dozens of times in the Board's Decision, yet the 
phrase, "excess heat" was never even used, not once, in the original specification and 
claims. 

POINT 23: The Decision Overlooks A History of the Examiner's 
Disingenuity 

f 937 - The Examiner Previously Removed Evidence From the Board 

70. In '937, a case previously before the Board, the Office was disingenuous about 
Evidence because it was revealed after the Board's Decision (In re Swartz) that not all 
the pleadings and Declarations were actually logged into the record. When a duces 
tecums was delivered to the USPTO's counsel in the federal appellate court, it was 
revealed that some of the Declarations were egregiously hidden from the Board. 

71. The exposure demonstrated that the Office had failed to log in or consider all the 
relevant submitted Declarations - despite a previously ignored Remand by the Board to 
do just that. Only as a result of discovery in federal appellate court were the following 
discovered: 

The Office's "docket" given to the Board was inaccurate in several ways (Exhibit 
"R"; Appendix 16). 

The Office's "docket" was not timely recorded by the Office. 

Forty-three (43) of the timely-submitted pleadings, Declarations, and letters sent by 
the Appellant were not even recorded. 

Several of the timely-submitted sworn Declarations were incorrectly listed as 
"letters". 

Nearly twenty pleadings were listed out-of-order (showing they were not timely 
recorded), and only later inked in with half-numbers [e.g. "1/2"]). Specifically, the 
Declarations were entered late after the case left the Board. The docket was doctored to 
give the appearance of nothing having been submitted. 

Six (6) pleadings of, or communications by, the Office were not sent to the 
Appellant. 
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No explanation was given for the eighteen (18) Office's entries out-of-order 
temporally, indicating that the purported "Docket" was not made contemporaneously — 
and in defiance of the Office's date stamps — and in violation of 18 U.S.C. 2071 . 

72. Attention of the Board, is directed to the fact that revelations heralded that 
someone in the Office had 'doctored' federal documents. This was just as the Appellant 
had informed the Board, but the information was ignored. Instead, in '937, the Board, 
myopically or in concert, "rubberstamped" false statements on a doctored docket. 

73. As a result, there was a Petition for Certiorari to the Supreme Court of the United 
States (00-1191) and a Request for Consideration. The US Patent Office defaulted (ie. 
failed to answer). The Office failed to Respond in the Supreme Court (twice). 
According to the clerk at the US Supreme Court, this was the first time in history they 
had ever defaulted. "Fatetur facinus qui judicium fugit." 

74. This fraud by someone, or a group of individuals, at the USPTO has prejudiced 
the Board against the Applicant (then Appellant). That is obvious. This is a serious 
matter because the USPTO and the Board of Patent Appeals and the writers of the SAW 
Memorandum and possibly another group are operating outside of the Constitution, the 
Congress, and the Law, to create a biased, 2-tiered discriminatory system. 

75. At least one important question remains: Why did the Patent Office refuse to 
respond to the Appellant's Petition for Certiorari (00-1 191)? It was the USPTO's first 
time in history to have defaulted. It is probably because it became clear that the Office 
had failed to log all the relevant submitted Declarations. Furthermore, it became clear 
that the Office had corrupted the record and then misled the Board and then the Court 
mischaracterizing the above-entitled invention by claiming there was "excess heat 1 ' 
when it was never even mentioned in the original specification and claims. Also, 
because newly discovered Evidence including the SAW Memorandum has revealed that 
the Examiner and his group Art have acted in conspiratorial behavior encouraging 
systematic violations of 18 U.S.C. §1001. By contrast, the U.S. Supreme Court has 
ruled that any pro se litigant is entitled to less stringent standards [U.S. Rep volume 
404, pages 520-521 (1972)]. 
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POINT 24: The Decision Overlooks A History of the Examiner's 
Disingenuity 

f 970 - The Examiner Previously Removed Evidence From the Board 

76. Corroborating the above, in '970, another case previously before Board, the 
Office's "docket" was also inaccurate in several ways. Thirty seven (37) of Appellant's 
pleadings and Declarations were not recorded. As many as six (6) pleadings of, or 
communications by, the Office were not sent to the Appellant. The analysis reveals 
that, curiously, seven (7) of the Office's entries are out of order, indicating that the 
purported "Docket" was not made contemporaneously. 

POINT 25: The Decision Overlooks A History of the Examiner's 
Disingenuity 

*937/'677 - The Examiner Previously Refused to Be Corrected When 
misdescribing the Invention 

77. The Examiner completely, systematically, has cruelly misdescribed each of the 
Appellant's inventions. In addition to the above-entitled case, '143, as corroboration of 
disingenuity by the Examiner in case '677 (a Continuation of '937 which was, and 
probably will be, a case before the Board of Patent Appeals ('258), the Examiner has 
repeatedly, systematically, even abusively, mischaracterized the original specification, 
the invention, and even the figures. When confronted with his errors, the Examiner has 
routinely been disingenuous, then non-responsive (see next section for more detail). 

As just one example of many, the Examiner previously, knowingly, falsely stated, 

"Applicant loads and monitors the loading of deuterons in a cathode material in an electrochemical cell In 
order to realize the applicant's claimed usefulness of his process, the loaded cathode must be removed from 
the electrochemical cell and installed in a fuel cell or other energy devices.- However, there is neither an 
adequate description nor enabling disclosure as to how any deuteron stored in the cathode would remain in 
the cathode after the voltage source is turned off nor how any deuteron stored in the cathode that is in the 
electrolytic cell, could be released for subsequent use, so as to provide a utility. " 

THE TRUTH - EXAMINER MISDESCRIBED THE INVENTION 

In fact, the Examiner's statement above is absolutely, positively, NOT true. Despite 
the Examiner's false deceptive, misleading comment above, in fact, it is just the opposite 
of what Dr. Palabrica claims, confirmed by the ignored Swartz Declarations relevant to 
that matter, and the rest of the Evidence, and even the original specification (page 41, 
lines 1-3). 

"Accordingly, it is a principal object of the present invention to provide a novel 
method and system to monitor loading. Specifically, the loading is monitored in 
situ." 
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The Examiner was knowingly inaccurate because the original specification states 

(page 4, lines 14-18) that the present invention is useful because . 

"(p)resent methods to monitor the changes of deuterium loading into palladium 
(and other metals) are made difficult in that the material must be removed from the 
reaction chamber, thereby not only stopping the reaction, but also 
cross-contaminating both the cathode and the laboratory." 

The original specification (page 41, lines 1-3) teaches 

"Accordingly, it is a principal object of the present invention to provide a novel 
method and system to monitor loading. Specifically, the loading is monitored in 
situ." [underlined for emphasis]. 

So there it is again. The Examiner was untruthful. There is no removal of the 
cathode. The original specification says it. The Examiner ignored the specification. 
The Examiner simply confabulated it - and then would not let the Applicant appeal it 
to the Board of Patent Appeals 

78. The Examiner has a past history of disingenuously twisting facts around. One 
example is his purporting that the invention involves removing the electrode, when the 
original above-entitled specification says otherwise. The Examiner has simply ignored 
the Applicants grounded, scientific, Declaration-supported, arguments. The Examiner 
should have considered and precisely commented upon the Applicant's substantive reply 
accompanied by the solid evidence already submitted. But he has not. 

POINT 26: The Decision Overlooks A History of the Examiner's 
Disingenuity 

'937/*677 - The Examiner Ignored The Order from the Board 

79. In the case '937 (now 758), the Board ignored that the Office failed to respond 
with specificity and substance as the Board ordered. The failure of the Office to 
substantively and precisely reply to the Board's Order, for a response to the relevant 
Declarations is a matter of fact. 

The Order of the Board in remand stated, 

"Further, the examiner should explain why these Tilings' and 'references' are 
inadequate in evidentiary weight, to overcome the evidence proffered by the 
examiner." 

The Office ignored Orders from the Board and the Examiner continues to 
contemptuously ignore Orders from theBoard. That remains as true today, as it does 
then. 
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80. In *937/'480/'677/ , 258, it is egregious that the Remand Orders from the Board 
remain substantively ignored despite remand Orders requiring a reply to the 
Declarations which prove operability. Meanwhile, the Examiner, unsworn, impugns 
scores of Declarants who have submitted sworn affidavits. Meanwhile, the Examiner 
has prevented the Applicant (there Appellant) from returning to the Board, and on one 
occasion, the Examiner's were exposed by the Board in the process of communicating 
with them ex parte. In the above entitled action, the claim that this is ex parte, heralds 
he may have gone behind the Applicant's (now Appellant's) back again. Appellant 
reserves all rights if this is true. 

81. In the above-entitled action, 443, just like '937 and '970 and other applications 
(see above), the Examiner and Office have achieved "rubberstamped" Decisions by a 
combination of disingenuity, fraud, contempt, and deception, achieved while hiding 
Evidence consisting of peer-reviewed published scientific articles and Declarations. 

82. The Decison misunderstands that by endorsing and condoning these wrongful 
actions as it depends upon cloth cut of other art heralds that the Office's case is quite 
weak, and because it is based upon such improper and inaccurate "examination", the 
patent should be issued. 

SUMMARY MISAPPREHENSIONS ABOUT THE 
PRESENT INVENTION 

POINT 27: Possible Appearance of Impropriety In the Decision 

83. In fact, a Decision which deliberately ignores the inventions (such as the 
egegious Decision of the November 1, 2010 in the above-entitled action) is improper, 
and is disrepective of the law and the standards for review for patentability. 
Supplementing the above, the Applicant cites references proving discrimination and 
systematic disingenuity by the US Patent Office against him. These are on the attached 
CD ROM. This is important because they show Evidence of secret plans by some in the 
US Patent Office to discriminate against Applicant and the entire field. As the 
Hagelstein Declaration states, 

"13. According to the USPTO website, the mission is described as: The USPTO 
mission is to ensure that the intellectual property system contributes to a strong 
global economy, encourages investment in innovation, and fosters entrepre- 
neurial spirit. The USPTO promotes industrial and technological progress in 
the United States and strengthens the national economy by: 

"Administering the laws relating to patents and trademarks. 

"Advising the Secretary of Commerce, the President of the United States, and the 
administration on patent, trademark, and copyright protection. 
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"Advising the Secretary of Commerce, the President of the United States, and the 
Administration on the trade-related aspects of intellectual property ". 

In the general area of the Fleischmann-Pons effect, the USPTO accomplishes 
ex-actly the opposite of its mission. The global economy is faltering, and this 
technology could make a difference, but is not allowed to do so because of the 
USPTO. The USPTO hinders industrial and technological progress, since pat-ents 
generally are not allowed, because there is little or no investments (be-cause 
intellectual property cannot be protected). In general, the USPTO pre-vents 
progress through its actions, contrary to its mission statement." 

84. The Examiner has acted wrongly, and has a history of this. The Ahern 
Declaration states, 

"I sympathize with the Applicant, Dr. Mitchell Swartz. I can understand his 
frustration with one USPTO examiner, namely, Mr. Palabrica, who was an 
ex-aminer for my filing of a patent application on an invention involving high 
en-ergy density discharges and their intensification by high voltage pulses in liq-uids. 
For this invention, I drew on the vast experience of decades of exploding wire 
experiments and other high energy density studies. I based the invention on the 
same principle that is routinely observed in femtosecond laser-matter in-teractions. 
This invention was useful because energy could be extracted. My patent application 
was taken by Mr. Ricardo Palabrica." 

"The Examiner Mr. Palabrica denied my application and dismissed all of my 
claims on the grounds that he deemed that it was "cold fusion". My technology, my 
scientific explanations, and my arguments were summarily essentially ig-nored and 
dismissed by Mr. Palabrica, as he appeared to have pre-judged my technology and 
invention as part of the 'cold fusion' phenomenon. It was not. I did not even used 
those words. I did not even use the word "fusion" in my filing. I did use the metal 
palladium and heavy water, but the similarities ended there." 

85. The Examiner has been found to have been disingenuous about the. Declarations 
submitted which prove the Examiner wrong. The Office has hid Declarations. 

The Examiner has been, found to have been disingenuous about the peer-reviewed 
publications submitted which prove the Examiner wrong. 

The Examiner has been found to have been disingenuous about the present invention. 

The Examiner has been found to have been disingenuous about the arguments of 
Applicant. 

86. On the basis of the above, one can deduce that after all the USPTO mischief, that 
the 'deck has been stacked 1 against the Applicant. The rejection for putative "lack of 
operability" or "enablement" under 35 U.S.C. §112, ^|1 and "lack of utility" under 35 
U.S.C. §101 has only been made by ignoring the original specification and claims, by 
ignoring the timely-submitted unrebutted Declarations, by ignoring scores of Exhibits 
and references, and by ignoring the Office's own rules, and. thus by the Office having 
created an arbitrary two-tier "standard of review" for patentability. 
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87. On one hand is the Applicant's Evidence -in addition to Declarations- has 

supplied and cited over 300 papers, over 30 of his own peer-reviewed papers (several 

published by the American Nuclear Society), and other art and Declarations 

demonstrating the PTO is wrong in their opinion (***)." 

*** -» The Office must eventually admit that, as in baldness control, the field 
discussed by the Office where the present invention can be used, does exist. 
Furthermore, corroborating that fact, the PTO has granted patents in this field, just 
as they are granted around the world.] 

On the other hand has been the USPTO coverup with the SAW Memorandum. It is 
apparent that the Office has used any and all means to stop the patent no matter the 
amount of disingenuity needed, or discrimination needed. The Office's actions do not 
comport with any notion of fair play or justice. 

Table 6 - Table of Evidence Showing Systematic Discrimination Against the 
Applicant 

The following documents confirm planned discrimination by the Office against 

Applicant and this field. 

Appendix 82 -— PTOcfCOVERUP-Decision-JudgeMoorevsPTO2005.pdf 
Appendix 83 — PTOcfCOVERUP-Memoranduml989.pdf 

Appendix 84 — - PTOcfCOVERUP-SAWmemorandum-2006.pdf 1 ■ 

Appendix 85 — PTOcfCOVERUP-Transcript-ValonevsPTO-2004.pdf 

POINT 28: 2 TIERED Treatment Means Discrimination 

88. The Decision has misapprehended that it has condoned a two-tiered system void 
of due processes, where Appellant is "unequal under the Law", with the appearance of 
impropriety, under of color of law. It is a fact that pursuant Article I, Section 2, 
Applicant is entitled to the privileges and immunities of citizens in the other states. The 
Decision ignores that the Office, Europe and Japan have allowed selected other patents 
in the very same field not allowed here [Czirr(5,23 1,290), Westphal(5,2 15,631), 
Ahern(5,4 11,654), Patterson(5 5 036,031), (5,318,675), (5,372,688), (5,036,031); 
Aspden, UK-GB 2,23 1,1 95B]. 

These were cited in the Appeal Brief, but the Argument apparently missed. 

89. As corroboratory proof of this 2 tiered treatment, The Wall Street Journal in 

January 29, 1996 wrote: . ^ . . . , . , 

"A bottle no bigger than a man's fist is creating an unusual stir among power 
generation engineers. The bottle is filled with ordinary water and microscopic 
palladium coated beads. When a little electric current trickles through the bottle, . 
several hundred times as much power starts coming out in the form of heat - that is, 
if one cares to believe the instruments attached to the bottle. ... Yet supporters say 
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something is going on inside the little heat producing bottle. As with the Utah 
apparatus, it's claimed that the bottle produces an excess of power as it electrolyzes, 
or breaks down, water molecules into hydrogen and oxygen atoms. But unlike the 
controversial and unpredictable Utah experiments, The Patterson cell can be turned 
on and off seemingly at will. Several working devices built by Dr. Patterson have 
been made available to two teams. 

"This is the first time what we have a system that seems to work every time," says a 
nuclear chemist who consults to utilities. The cell's reliability, which would allow 
scientists to manipulate it, "gives us our first chance to see if this [phenomenon] 
involves a nuclear reaction," he explains. 

"Moreover, the U.S. Patent and Trademark Office, which has flatly said that cold 
fusion, like perpetual motion, is impossible and unpatentable, has issued a patent on 
the gadget." 

[JERRY E. BISHOP, The Wall Street Journal, January 29, 1996, underline added for 
emphasis] 

90. The Decision is inconsistent with the reasoning of the Supreme Court in United 
States v. Nixon (1974) that all are "equal under the law". There are two different 
standards of review. Therefore, this is a dual-tiered system.. No such demand was made 
of these other patents. 

The Office unfairly demonstrates two standards of review proving discrimination. 

POINT 29: The Decision May Have the Appearance of Impropriety 

91. If it stands unchanged the Decision condones, and is misprision, of wrongdoing. 
The* Office has systematically used false statements 'on federal documents in place of its 
burden, which shifted back to the Office and can only ; be discharged by the Examiner 
"presenting evidence or reasons why persons skilled-in-the-art would not recognize in 
the disclosure a description of the invention defined by the claims" [Wertheim, 541 F.2d 
at 263, 191 USPQ at 97]. As such the Decision is arbitrary, selective, capricious, and is 
discriminatory with obvious civil right violations under color of law [U. S. v. Price^.86 
S. Ct. 1152, 1.157; 5Th Amendment and 14th Amendment; also "equal protection" 
clauses in Frontiero v. Richardson, 93 S.Ct. 1736, 411 U.S. 677; Weiss v. Weiss, 436 
N.Y.S. 2d. 862, 52 N.Y. 2d. 170 (1981)], with serious implications [Gass v. Lopez, 95 
S. Ct 729; Wood v. Strickland, 95 S Ct 9S2: U.S. v. Price, 86 S Ct 1 152, 1 157, Footnote 
7; Griffin y. Breckenridge, 91 S Ct 179D; Gamez v. Toledo, 42 U.S.C §1983, and 
Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics], By contrast, the 
Appellant notes that the. U.S. Supreme Court has ruled that any pro litigant is entitled 
to less stringent standards [U.S. Rep volume 404, pages 520-521 (72)]. 
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The Decision should, have remonished and sanctioned the Examiner, for his 
systematically failing to address the Evidence (and docket it, too, apparently) and 
substituting for it his own fabricated false statements. . 

The Ahem Declaration states, 

"In discussions, Mr. Palabrica implied that if I removed all references to palladium 
and heavy water that a successive patent application would be allowed. Mr. 
Palabrica said that a new filing without the words 'fusion', 'palladium' and 'heavy 
water' would have a much better chance of moving forward. This was an odd request 
by Mr. Palabrica because to compliance to his demand would have made a second 
filing useless by removing the very materials used. Be-cause Mr. Palabrica 
apparently has the power to decide what an inventor's tech-nology would be, I gave 
up in frustration even though I believed, and continue to believe, that the technology 
was sound. " 

"I am the inventor of over 20 patents, and have never experienced such a re-sponse 
from any Examiner before, like I have from Mr. Palabrica. Mr. Palab-rica's 
response was inappropriate for a Patent Examiner. The comments in-volve 
attempting to change an invention by overstepping his directives and act-ing as a 
'protector' of scientific knowledge." 

"The Applicant, Dr. Mitchell Swartz appears to be laboring under the same 
mis-use of authority. 

POINT 30: The Decision overlooked Evidence of Operability and Utility 

92. The Decision has overlooked Evidence proving the Appellant's invention as 
disclosed is operative, as documented by peer-reviewed published papers in 
authoritative scientific journals, by open demonstrations at MIT and elsewhere, and by 
Declarations. 

#1) The Decision has overlooked ignored, unrebutted Declarations from scientists of 
ordinary skill-in-the-art, who considered the specification and stated that the written 
description was sufficient. They prove that the present invention solves a long-standing 
problem of operability and has utility. Applicant is acknowledged by those involved in 
the state-of-the-art. Said evidence shows that the Office's position is in error. Applicant 
has undertaken the full burden coming forward with his evidence as required [In re 
Oetiker, 977 F.2d at 1445, 24 USPQ2d at 1444]. 

#2) The Decision has overlooked and misapprehended the extent of Evidence and 
testimony and data regarding Applicant's open demonstration at MIT and before many 
witnesses. 
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#3) The Decision has overlooked ignored, unrebutted published peer-reviewed 
scientific articles about Appellant's inventions, and that the Applicant has undertaken 
the full burden coming forward with his evidence as required [In re Oetiker, 977 F.2d at 
1445, 24 USPQ2d at 1444]. These include Swartz. M, "Excess Heat from Low 
Electrical Conductivity Heavy Water Spiral-Wound Pd/D20/Pt and Pd/D20-PdC12/Pt 
Devices", Condensed Matter Nuclear Science, Proceedings of ICCF-10, eds. Peter L. 
Hagelstein, Scott, R. Chubb, World Scientific Publishing, NJ, ISBN 981-256-564-6, 
Pages 29-44; 45-54, and 213-226 (2006); and Swartz, M.R. "Survey of the Observed 
Excess Energy and Emissions In Lattice Assisted Nuclear Reactions", Journal of 
Scientific Exploration, 23, 4, 419-436 (2009);and Swartz, 1998, Improved Electrolytic 
Reactor Performance Using p-Notch System Operation and Gold Anodes, Transactions 
of the American Nuclear Association, Nashville, Term 1998 Meeting, 
(ISSN:0003-018X publisher LaGrange, 111) 78, 84-85 and Swartz(92, 94A 5 97A, 97C)]. 

Either #1 or #2 or #3 are sufficient to demonstrate that the specification provides an 
adequately written description of the subject matter, including how to operate the 
invention, so that an artisan, or those skilled-in-the-art, could practice it without undue 
experimentation. Either #1 or #2 or #3 prove that enablement, utility, and validation. 
Together, #1 and #2 and #3 corroborate operability, utility and therefore enablement of 
the present invention both de facto and de jure. 

POINT 31: The Decision Misapprehends That The PaTENT sHOtfLD BE 
iSSUED 

93. The Decision has overlooked that the figures in the submitted application 
(ignored by the Examiner), and the submitted peer-reviewed publications, and the 
submitted Declarations prove Applicant was correct on the filing date of the application. 
They prove that the Applicant wrote an adequate enabling disclosure, and thus complied 
and conformed with 35U.S.C.§1 12, first paragraph, of the Patent Act. 

94. The Decision has overlooked that the Applicant taught an adequate enabling 
disclosure, with specification and drawings which even though never discussed by the 
Examiner or the Board with precision, did set forth the best mode contemplated by the 
inventor for carrying out the invention as described by the above-entitled application 
which enable any person skilled in the art to make and use the. subject matter as defined 
by each of the claims, and thus complied and conformed with 35U.S.C.§1 12, first 
paragraph, of the Patent Act. 
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95. The Decision has overlooked that the PTO has granted such patents to several 
others, just as they are granted around the world. The US PTO has issued "cold fusion" 
patents to the Air Force (Dr. Ahern), Dr. Patterson and the US Navy (Dr. Miles), for 
example. The Board should consider that other countries, eg. Japan and Australia (see 
Exhibit Q [Appendix 15] for the Stringham patent which was just received) act 
similarly. The implication is that the Decision is unfair and heralds indelible 
discrimination by the Board. 

96. The Decision has overlooked that the above-entitled invention is not "F+P" but is 
different, using the teachings of the original specification and claims. The Office 
should issue the patent. The figures and claims of the cited art are intended to, and do, 
serve a different purpose than does the cited segue art. 

97. The Decision has overlooked that after years of requests, the Office has provided 
no reason, foundation, or basis to support its use of F+P to harass the Applicant for 
other inventions which F+P never imagined. 

98. The Decision has overlooked that the PTO has provided no reason for its 
removing Evidence (Declarations and Forms 1440 [Exhibit "C" in this case) from the 
docket before the Board of Patent Appeals. 

99. The Decision has overlooked that the subject has draw a reaction historically 
similar to treating baldness which was once considered by the Office to also to be an 
inherently unbelievable undertaking. Since then, treatments for baldness have gained 
acceptance with minoxidil and other materials now recognized. 

100. The Decision has overlooked that the U.S. Supreme Court has ruled that any pro 
se litigant is entitled to less stringent standards [U.S. Rep volume 404, pages 520-521 
(72)]. 



The Appellant fespeeiftiiiy feque§{§ that the mm for Patent Appeal§ and 
Inteffefenees should take a moment and eiosely feeonsidef the Evidence; the Appellant's 
pfo si status; and in aeeofdanee With the foregoing arguments and ei'fed geeiafaiion§ 
and peer=reviewed pufciieatiSns; »§§§ feat A^etiafit has eSnfo^rried with the 
requirements 8f §§§H@fi§ ill ©f the Patifit Aet ; Hfid f6V8f§§i ©f the" fejeetigfi of Sil 
eiaifns; is fesgeetftiiiy requested; as required By the statute (§1 U§€ ill) Beeause the 
§pt6ifieati@fi and ail claims' are e§ffipiiafli iffidef II U.S:@: ill; fif§{ j&rSpafft; Slid 
because said elaims e6ntain subject inatteT Which W3§ deserved ifi the s^eeige3ti@fi iri 

su§h a way as t§ efiabie §fig skiiied m the §ft ts whieh it §ffi8m ; @f with whieh it i§ 

m6st nearly gonfieeted; t© make and/6f u§e the inventi3n; and Because there is 3 written" 
description in the speeifieation ahie to feasonatjiy convey t@ Sne Skilled in the feievanf 
aft mat the inVent8ft§) ; at the time the appiieatian Was Fiied; t8WSfd j56sse§si6n of the 

eiaimed iftviftto: The eampiiafiee with H y.s.g.- 101 i§ shvisu§ mm the agencies 

that are interested in this field and inventa; and the feet that §eeiafaiit§ eoWifffi thai 
utility: 
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BtfinSS Analysis Ripffit 



TeGiiTioiogy Forecast! WSrinTvlcig Research 88 Lf8W=EB§rgy Muclgar R§acti*8ng 
increasing and Saining Acceptaiice 

Mmisis worldwide have been quietly investigating im--energ§ nueiear reaei'mm 
(MM) .for the past M yearn Researehers in this eontroversialfield are nm miming 
pammgm--%hi}ting results; minding generation^ large amounts ofemess heat; 
nmlearaetiviiy and transmutation of elements. 1 ' 33 Although no enmnt iked™ exists 
to explain ail the reported phenomena) some scientists nsw beiievi omnum-iml 
rmiearreaetiom may be mmmng-. MA assesses with high confidence thaHfiMM 
mn produee meiear--origin enerw at worn temperatures; this disruptive teehnsio^ 
mud revolutionize energy produetion and storage-, sineenueiearreaetms release 
muliom of times mare ener^per unit mass than da any known ihemkalfueh 9 ' 5 



Background 

In 19§9; Martin MeisSHffiann and Stanley F^Sfis aiiHburte§d iHat fliSif elgglre 


SBemifea'I e&jpgriffignfs ft^d 


produced eMess enefgy under standafti temjiefatufe and pfessiifg eSndiliSn 
explain this pfiysigai phenomenon Baited on kndwn eMffiif ai reactions; M\ 
could fee nuclear iri Qngiii: HSwevef; their experimgnts did ndt sfiSw life f8( 
expected fifSni a nuclear fgagtibii: Many researchers atfemiJied to* replicate t 


§r & frim® ihsy emmm 

( suggested ike excess heat 
liiition 8f f3die)3et!^il^ 
he results and failed: Ai a 


result; ffig physics gommunlty disparaged their w6& as \mm £redi&H$? 
dufeiSTd it u g6id fusiQn: ;; Related fese^fi aise suffered fir6ffi tfte negatiVe pi 


and tHe pf§ss niistSkeriiy 

Jbiisit^ sfboid hmm fef die 


past 20 years; But ffiafiy ggigfitilis belie vgd something inip v oftiint was 8£eufj 




research with Uttig 6r no visibility : Fdf years; scientists were intfigiied J$$ i\ 
large amounts of clean energy thfoiigH Lf N% and now tfci§ research hds 
scientific c6mmunily as fgprodueibig and ig§ilimate: 


ie jiSssifeiiify 8f jJr3du£iR§ 
•gun to be accepted in tfie 




Source Summary Statement 

This assessffigfit h basgd on analysis of a widg body of intelligence repoftir 
source information including scientific Briefings,* j&epreviewgd tecHriieSi jl 


igj most or which is open 
JiiffiSis, inteniafio'Kjil seieh'tifle 


conference _pf5£eeding§; interviews with scientific expgffs afid te£hnie#i me 
classified data m this tdpic due to the S&f riatlirg df the infdmiatiori and tf 
judges that these open soufegs ggnefaiiy prdvide the most reifafele jnteUigef 
The infbfmatibn in this report has fcgen £6Tfdbofatgd and reviewed fey U:§: 
familiar with the data and the iiUefnaudnai scientists invdlvgd in this wbrk: 


tj'i'fc Wfiile tliefe is little 
ie iSek af e8iieetibn: WlA 

fSfcririSlo'g^ eftj&fti wh'6* are 



Aith9ugh mum §k§ptig!§rn mmtim LIN^ pregF8ffi§ m f®8\m§ m&fiml mmffil 
mmmm inQiudmg §tat§ gpsHiQFihip ana fiindiBg fmffi major §§Fp8Fati8B§: 1, 18 §\A 

a§s§ssp that Japan and Italy art i§ati§r§ in th§ fi§ld? aitficTugh ghiB3? IMih §ntt 

India" m dgvsting sigRifigant r§§DUrg§§ ts thi§ mm in M hops sffifidiBf a b§w gigSB 



energy mm* ieientists weiidwidg hm mn FfBortftrg aR@mai@B§ mm 

pFSaugtion, as Will as §vla§n6§ 8f nUei§§f pgf66ig§ ,2} l3: '* §&g ffan§ffiu1§ti r 88: f5 ' f8; 17 

s Y: Iwamura i8 at Japan's Mitsubishi Heavy fndy§frlg§ first dgfgetgd £FSfi§ffi»tati6R 9f 
§i§m§nt§ when permeating. d§ut§? ism thFsagh pailadium mgtal ifi 16^.- 

« lgi§aroh§f§ lea fey ¥ : Arata at Qsafca Univ§F§ity Ir Japan 15 §nd § team iid fey 
V .Vioiaatg at PjiA in Italy (the Mian Matisnai Aggfigy f8F New Tggfffislep^ 
Energy, and the inviranffiem=th§ equivalent t© the U.& ©epaF&fiefit 8f fsfigFgy) 28 

also rnadi transmutaiion claims: 

* Additional indieations ef tFansiriytatisn have feggn FgpOFtgd in @hm&, teia? France? 
u&aing, and the United §tate§r l! ~ 

« lesearohe^ in Japan, Italy, Israel, and the unifgd itates feave ail rgpQFted deteetiflg 
evidence of nueiear partigie emissions:-* 54 

* ghinese researchers aeseriked LIMI experiffieR& is IW\ that ggRgraM §8 mmh c 
heat that they eausgd an expissien that wa§ mi Believes* i@ fee gfeffiissl m ©FifiB..- 5 

i Japanese, Freneh, and u : § : seigntists also have reported rapid? Bj§&=gReFgy IMM 
releases leading, to Iatatery gxpiesiens, aeeordifig t@ sei-gRtifig hm§\ Irfi6ie§ fmm 

« Israeli scientists reported in I00§ that they havg applied pei§afiR| gieejiieal mmnt§ 
to their LIMr experiments ts mmm the e*gess engrgy BF8tei8»r 8 

* As of January §Q0g, India ^as reportedly eensidgring FestaFtiBg i £§ LfPJR pf©|f§ffi 
after- 14 years of d8rmaney : 

U.S. LIM1 researehers also have reported results thai §BBB8ff thg BfegRBffigRg 8f 
anomalous heat, nueieaf partigie pfsdugfien, and {Ka§fflB^te 38jSl?3? 

« At the MaFoh 1909 AmeFiean ghemieai iseigty annual ffiggfing? Fe§gargheF§ at UJ ; 
Navy IMWAg Paeifie reported e*ee§§ energy? 33 RBgieaf partigie§ ; 34 and 
transmutation, 351 M stating that these effgets wgrg prsfeafeiy the result 8f RBeiiaF 
reaetionS:" 

§ A researeh team at the UJ . esffigany IKI IntgFRataai has seen §tadpg thg 
eiegtroehemisiry and kineties of LeNiI singe the early FgpSFting ke§§§ hgsf- 

and helium prOduetiOH: ' 8 



% 

LiNCLAisiFlEB 



W@LA§§M§© 



* In May 1091, r-§§§§r-oh§r§ at jet Thimiai if? M?§§aebu§gft§ rgfiSFtgd e*gg§§ hm m$ 
optimal operating p8iRt§ fsr LiMI mgnifelfife: 39 

i R§s§ar§h§rs at tR§ Qllfffi Lite NSVgl Air Warfafg §gffl§F ffi @aM|pffi*8 fo§t retried 

anemaioug p6w§r Q6fF§iat§d with H§ii«ffi4 (Srsdugtisn in i -ft i.-* 8 

AithtTugh no One th§6Fy 0Urr§nfly g*i'§t§ £8 ggpiaiR ail the QfesePv'gd pfeenGrRgna? 
§8m§ §gi§nti§t§ R8w fegligVg tH§§g RHgl§a?J8agti8R§ ffigy feg §mSii=§eSig dgufgfi'ttfR k§m 

QOeUFring in a palladium fflgtal iattiog : 4,! 42! 11 ISffig stfigF§ §tiii fegligvg tfeg heat gvsitffisg 

gan fe§ §^piain§8 fey R6R=Ru§i§ar m§an§: ARStRgr p8§§feili$ i§ Miaf fBS^ IBVSlVg 

an lRirioat§ QsmfeinatisR sf fu§i8R and JjisoR ffigggrgd fey URipg eheffiiesl aRd pfeyslei 

§6RfigUrati8n§ 6fi 3 Rafl8§gai§ igV'gi: 441 45 TM§ feull.y 8f Fg§§8Fgh* H3s flF8a!Bg§fl SVidSBeg 
that nUGiear FeaOti8n§ may fe§ OGGiirring iiH(ieF e6Bciiti6B§ not previously Belie; ed 

P&s§iBi§: Mum results suggest ihg§§ aR@mato LIM- pfcgReffigRa gas fee triggered Isy 
various §R§rg§tie stimuli (giggtrig afid mapgtig figids? ag@B§tig waves* jRfraFgdTiasgfSp 

47 and may hav§ a variety sf 8p§rati8nai medgg.- 



Niieieaf fusion as currently iincie 


Nuciear Fiisjori 

;rst6bd oeeuTs Snl'y in the e8fB Sf stare; in niigleaf Weap 


ons, in high 


tempefatufe plasmas; 6r in irierti 
to harness hiifeleaf fusion ihroiig 
Tri'dre" gngfgy cSiitput ffian suppiig 
energy needs.- but after 6'0 ygafs 
researehgfs do not belie've' fiisidi 
nipeis iik'e iiifcigaf charge's' afid l 1 
As a resiiil; slieH reseafeH Has rel 


aiiy confined filgkenergy e6iiisi : 6ns: Scientists For ye3i 
ti Hlgh-tgfflp^faftifS piasnia t^r»n^u8s But ria^e rjggfi Uf 
'd: Fusion wa§ 6fi£g thSugiit t8 be trig answer (8 trig W81 
of rSseafcfi stlii Has yef to ilvg up I'd Ms pTbmise: "H6t 
i can ai fiS§f--f§6ffi teiftpSraturgs fesed 6n die €di 

iavg dismissed mugfe 8fihg '"geid fusion"' ffisSareH mt 

sSivgd iirniigd fufiding and siipBSft 6Vef tfie past 18 Yei 


rs have attempted 

ia{jfer8pf3d«^ 

" fliiiBn 

idsfRfeteffieFtiiif 
tedsifiGei^: 

its: 



Potentiai AppiiGations of LeNRI TBS f §gBB818p Sufprisg FaetSr 



LiNR*'s p8t§ntiai a§ a fat&m §\m gfigfgy §8Ur0e !§ Still HRfeSSWR.- HOWgVgF, recent 
resuits indiaating nuOi§af aetivity and traR§rnutati8n arg iRtflgBifi| and p§§g tfig feli@WiB| 
QUGsiionsi 

§ Ifth§ §x6§§§ h@at ffSfn tfi§§§ §Xp§rifn§nt§ §6tiid feg ggptUfg^ and intgRStfigd: e8uid 
LiNl b§ Used as a pS'wgr §8Ure§ f6r §Rgifi§§ ? featt§rig§ ? 8r 8tR§r ggulBfBgfft'? 

« If nUei§ar partioi@s OSu'ld feg ggn§ratgd 3Rd traRsffiutg glgffigBSj §8ttM Llr^- fee tt§ed 

to mitigate haMrdeus wastg 8f t8 Bg«tmliig wgapss ef Fna§§ dg§lFBgtef 8 
i Ifftgvafi8u§ m6d§§ ef §R§rgy predyetien esuid feg idgntifigd afid 8ptiffiiz§d? eSuid 

LiNR fee us§d t8 Or§at§ dgsigRgr ffiat§riai§ 8r SriM fg§8HPgg§ tfeat are in §R8rt 

suppiy or §§rv§ a§ a taiier-gd, "diai=a=n^6dg ? ' , pswgF §8Ufgg? 



* If rapid, §*pIo§iv§ §R§Fg*y Sutpul gan 8§6HF In 8ne 8F SgVgF&l ffi8tle§: gQBfcf 

§§FV§ 3s § R§W hlgh=§n§rg:y=d§n§ity' §&pi8sfv'g? 
IntgrnatlSnai LINR F§s§aFgH Wa§ fiigMigfitgd In ApFli 1889 on a U:§: teie¥i§l8B p^affi 

fesusgd en th@ IQth anniv§Fsaf^ ef ttig FieiseMmBfi and Psbs §BBSBR8effl§Bt* Msb? U.-§.- 

r§§§ar§R§r§ ar§ 66iia6SFafiRg Wife f8F§igR §gjgRti§t§ ; Bitt g§gR fggffi fi§§ BmpFrgtaFy' 
aspOQts Of th§ir §?tp§f irn§Rt§ that 3F§ R8t SRargd: §gg§K§g §8ffig pgeF--rgVigWg tl j$ftR3i§ 

m mmtm to r§vi§w 8F puMi§h LIMR data dug §9 g8fi&8vgf§ig§ ? mast mnite m 

pmmim at iRf§Fnati8R3i 68Rf§F§ne§§ ; 8R9 ffflgip §gi§Bt!§t§ R§V§ §ggg§§ & ffitieR 9f feg 

u J : data. In addidsR; UJ : mmm km mm mjM 18 BFigf m L1M fa mQ\m 

\miMm in India; 59 I§Igiiiffi; 3nd §§BtB K§f§§? S2 and § Feeif F8eai mtty' §®3$l 
tCSr6ans t8 IPAWAE F§gifig t@ iniflatg g@H§l§F§1i@B i§ pl3BBS& Tfii§ FglatWgfy free 
fl8W 8f iflfSFmatiSn lfigf§g§g§ th§ iik§iiR88d 8f a f eeRR8i8|^' F?Fg3MF8tt§R=a§ Will B§ the 
ptiRtlsi f8Ft§gRR618gj[ §UFpFi§g==r3y §n [fiteFnataai fgSffij e§p§eiaii>' tB8§g frSfn 
68URtFi§S that aF§ d§V8tiRg Ffi8Fg Fg§8UF6§§ t8 MS FISISFgR tfi3B }§ &g Ufiltgd §tate§ ? §8d 
3F§ supportgd wlt-R maj6F g6Fp8Fatg fundiRg (MltSUBiShi; T8y'8fa ? afid HSndS i*B JSpSfij 
Pirgiii in Italy). 53 



TKe Experiments 

Most LENR experiments inVolvS eieetriSdes immersed in solutions 6f fflgtai sails siieii as iliiiiurfi cHlSfide 
6f Hlhium §Uffate $ With heTvy water sufcstiiufed for natural Wafer: Btttrig eiiffenf is sent throligft the 
experinientai apparatus; in inost ifistanees pT-8dii£ing exeSss Heal: THis efrFet occurs 8VSF fefig perils 
(several hundreds 67 Hours); and many early exp^nntentefs Sehievgd negative results teiise tfigy' were 
unaware" 6f this ineiiBati6H jiefitid: israeii re^a^enSfs usSd jjiiisaliHg eifeetri^ figf^S (8 ificreSsS hSSf 
produGtion: the application of fiid^ietie fields Has feen shown id stimuiate ingreSse^ Ifeat an'd p'owgr: 
UsUaiiy one of the eie^irodes is paiiadiufn,- Because ii has a High Mity t@ aa'sorfe (ftol'd ofi the iiirfSeej 
and ab§6fi5 deUteriurH fit6«t§ in ItS ffietdi mtin& EJeutgfiuffi is an is6t8p^ 8f hytifQggn tha't tin'defgiJSs 
fiisiSn in iiueigaf weapBns at high tgnip'erauJfes Snd pgssufes? it aiso UndeTg6€s Fusi8n and is one of the" 
basie buiiding mm of the heavief eienients feffflga in stafs: The Mavy SPAWAM exfenfhents used a 
unique ieehHiiJue id pte the pailadiiifii Stbrns in the H&iv^-wafef §8iuti6n 18 eottepftsit p'Silaljiuffi and 
deuterium; whicH rapidly increases thg deutefiufn "loading"' neeessary for the L§M phengm^g^gcjjr: 
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Who's Hot iii Cold Fusion? 

the countries with tfie most advanced LENR programs are Japan, Italy, dhd Israel. In addition, Russia: France, 
China, South Korea, aiid India are spending significant resources on LENR research. Tlie following afe among 
the most notable efforts: 

• In Japan, Iwamura at Mitsubishi has been stiidyirig trahsniutatiori of elements in LENR experiments arid 
multilayer palladium (Pd j cbmpiexes. His team iriciiides tfie Japanese Synchrotron Radiation Research 
institute and SPririg-8 at Rikein. Kitamura arid other researcfiers at Kobe University are investigating Pd 
riahbpdwders arid Heiiuni-4 ash. Arata at Mitsubishi Heavy Ihclustries Has worked 6ri catalysts coritaihing 
naridpalladiuhi. Yamagiichi at Kobe noted transmutatidh using ifiultilayered Pd samples. Mizurio at 
Hokkaido is studying transmutations arid heat generation: A team led by Hibki at Tdydta is investigating 
deuterium gas penheatiori through Pd! as weli as transmutations, f driyabe at Tdhbku University is 
developirig charged-particie detectors for LENR. Kasagi is looking at electron arid ibriie screening in 
LENR effects. 

• Viftbrio Vioiarite, a leader iri the field of Pd metallurgy arid the role of surface effects in LENR; Heads a 
team at ENEA, Frascati Rdme. : (the Italian equivalent to the U:S: Department of feriefgy j performing 
LENR experirrients. A team led By Francesco telaiii at iM 7 ^ that includes ST Micrdelisctrdnits arid Pirelli 
labs is studying deuterium niigratibn iii naridcbated Pd for fast- ioadirig arid anbtnaldus fieat effects: The 
Italian Physical arid Cfierriical Societies are supporting LENR research in Italy: 

• Sri Hi vasan i n India noted that India is restaitirig its LENR program: the ShabHa Atomic Research Centre 
had several groups working on LfeMl from 1989 to the early l$<JOs. Sinfia at flSc iri Bangalore* is studying 
models for fusion iri metal deiiterides. LaksHmanan at Saveetfia College is exploring fusion iri sodium 
metal solutions. 

• Andrei Lipsdri arid other researchers at the kussiari Academy of Sciences and scientists in Tohisk are 
studyirig the emission of charged particles during the use of electron beams to excite palladiuni/deuteritim 
(Pd/d) and titanium/deuterium (Ti/D) targets: Karabiit arid others at LU^H also dfe conducting LENIl 
experiments. A L)ubria tearii led By Gareev is studying nucledr fusion during cavitation and mbleculai- 
transitidris. LUCH's Savvatimdva? Dash,- Muromtsev: arid Artamondv also are conducting LENR 
experiments. Adameriko arid Vysdtskii of Kiev are looking for magnetic hidnopoles in LeInIR experiments; 
Kiirchatov- based scientist Gdryachev is investigating LENR fdr alternative energy sources arid for 
mitigating radioactive waste. 

• Xing Z. Li at f shirighiia University claims 20 iristitutidns iri GHiHa are investigating LEf^JR witft 
gbverrirriental support. Tiarf s team at Cahnehun University of Science and Technology is investigating 
laser triggering iri Pd/d systems-. Zhang and other researchers at tKe Chinese Academy of Sciences Have 
studied Pd-b kinetics in LEUk si nee 1 99 1 . 

• Israeli scientists at Energetics iri Oriter have shown that variations in energy output can Be increased using 
variable frequericy or pulsed u superwaves v tb stifiiuiate LENR effects. 

• TKe Fieiieh Atoiiiie Energy Agency Had an official LE1SIR program from 1997 to 1999: EDF also had ofie 
for several years. Currently, Jean-Pali! Siberian from the Uriiversite Marseille and Jacques Diifcitir at 
CNAM are working on L££nI& iri France. 

• Jari Marwan of Dr. Marwan Chemie iri Berlin, Germany, is studying the nanostructure of paiiadiuiti 
hydride systems. Hlike arid others from the f echriische Uriiversitat Berlin are working with Czerski in 
Poland arid Ruprecht in Canada on electron screening mechariisriis for detiterori fusion. 
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trafigffiLiiaiiSii 6eOU5? W'K8n fr»8 HUffiteF 6fpF8t6B§ in dig nUOlgUS i§ 6ii3iigrd ^ acidiRg 8r FeiHS^lRS pf8?Sflf 8f 

eoBygriing fheni c© 6iiisF nuelear partieigit TimstRjnsmufafisn 8*Rsn§g§ sne efismlssTeignignf iittsaiiStiigf ffSFSBff? § 

niiclear prSGS§§: 
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(Pi/§a§/WJ 14* Mmuim] genfeFsnge en §sia" Flisisn a§§fri WashinsfSR, §§, 18--1S Angus? §968: 

17 YafflafUgni, TatsUy3: St 3h tf IfiVgstipii8n 6f MllefeSr TrSHsTniltfitisn U§jflg MBitilSygrBa" ^/x/Pa" S3R®\£$ 
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18 iwanm VasRire, et at, 'liemental Analysis afPa" gsmpigxes; Effects sf 8? @ss PeHniaflSH " Japan Journal sf 

Applied Pimi& : vsi 4 i : 16$*: pp : 4§4I=46§§ : 
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z Briefings prgseritea at Mavy SPAWAR §an Biggs, tEM- iRggfiRg. 4=§ ABgast; §g§9 ; 
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Pfggggainp sf fns r fmernatisnai gsnfeFenee sn §8ia' Ri§i8m i§§£9 ; §SRd§fl§gd MattiF M«8i^F sei§??FS; Msy 
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DECLARATION OF PROF. PETER HAGELSTEIN 



I, Peter Hagelstein, declare that I am a citizen of the United States of America. 

1. My field of experience is theoretical, computational, and applied physics. I 
have taught at the Massachusetts Institute of Technology and led a research 
group that has focused on problems of atomic physics, plasma physics, x-ray 
lasers, and quantum optics. 

2. I have closely followed, and participated in, the field of cold fusion since 1989. 



3. The scientific results presented by Dr. Mitchell Swartz on his Phusor experi- 
ments, in which excess power and total energy is measured, looks very good. 
His results are competitive in terms of reproducibility and power gain with the 
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best results obtained by other groups around the world. The reproducible en- 
ergy gains that he has reported are the highest so far reported by any group. 

4. Swartz demonstrated his Phusor experiment at MIT in connection with ICCF10 

in August 2003. Data from this experiment show significant excess heat. 
Swartz has demonstrated his Phusor experiment in his Weston laboratory, in 
Weston, MA numerous times for me and for others. 

5. Water heaters that run on electricity from household wall plugs are currently 

sold to produce hot water in parts of the country where oil delivery and natural 
gas delivery are unavailable or inconvenient. Electricity in the Boston area 
costs near $0.20/kW-hr, which seems very expensive. Swartz's Phusor ex- 
periments have shown energy gains at least up to lOx. A Phusor-based water 
heater with an energy gain of lOx would be competitive with existing water 
heaters. I would buy one if available. 

6. No one in the field considers Swartz's Phusor experiment to be the same as what 

Fleischmann and Pons did, or what others have done. It is clearly an original 
experiment distinct from all that have come before. The USPTO is simply mis- 
taken if they assert otherwise. 

7. The specification of "low paramagnetic, low conductivity deuterium oxide, 
99.99%, from Cambridge Isotope Laboratories, Andover MA" adequately 
specifies what is meant by pure heavy water in the context of Swartz's Phusor 
experiment. Assertions to the contrary in this case by the USPTO are incor- 
rect. 
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8. Following the announcement of cold fusion by Fleischmann and Pons in 1989, 

many labs carried out experiments to see whether they could replicate the ex- 
periment. Unfortunately, important experimental details concerning the ex- 
periment were not available generally in 1989, and as a result, the large major- 
ity of these replication efforts failed. Subsequently, work at SRI and at other 
laboratories identified a number of experimental requirements for the Fleisch- 
mann-Pons experiment need to be satisfied for excess heat to be seen. These 
include: (a) Pd cathodes need to be highly loaded for 2-5 weeks prior to seeing 
excess heat, (b) The D/Pd loading needs to exceed 0.95 at some point during 
this 2-5 week period, (c) The D/Pd loading needs to exceed about 0.84 at the 
time for an excess heat event to be seen, (d) Excess heat is correlated in the 
Fleischmann-Pons experiment with interfacial deuterium flux. If we restrict 
ourselves to this subset of the SRI criteria, we find that none of the negative ^ 
experiments published in 1989 and 1990 were done in regime where excess 
heat would have been expected. For example, the cathode loading in the ex- 
periments done at MIT did not reach 0.80. No cathode which loaded so poorly 
was observed to produce excess heat in any Fleischmann-Pons experiment in 
the SRI experiments. Therefore, D/Pd loading is very important, and monitor- 
ing it is of great utility. 

9. I note that it becomes exponentially more difficult to achieve high D/Pd load- 
ings above a loading of 0.70 near room temperature (due to the rapid increase 
in deuterium chemical potential). Hence, the achievement of a loading of 0.95 
in the majority of replication experiments in 1989 and 1990, where no special 
effort was made to achieve high loading, and where the loading was not even 
measured in most of these experiments cited by the USPTO, would not be ex- 
pected. The existence of such a requirement was not appreciated in 1989, ex- 
cept by Fleischmann, Pons, and a small number of other researchers. 
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10. The USPTO continues the tradition of assigning significance to these negative 
experiments, which were not done in the relevant parameter regime of high 
D/Pd loading. Thus, rather than showing that the Fleischmann-Pons experi- 
ment could not be replicated, these insufficiently loaded experiments should be 
understood as producing the expected negative result (no excess power) in 
those regimes where we would expect no excess power to be seen. 

11. Today, D/Pd loading is known to be very important. There have been numer- 
ous peer-reviewed published papers that show positive excess heat results in 
replications of the Fleischmann-Pons experiment. If the USPTO have asserted 
otherwise, they are simply mistaken. 

12. Since the USPTO refuses to recognize the existence of the effect, patents can- 
not be obtained on the associated technology. Because of this, funding to de- *i 
velop the technology is generally unavailable, or very nearly so, which hinders 

its development. By following its misguided policy in this area, the patent of- 
fice impedes the development of technology that would address the energy 
problem, that would impact the availability of fresh water, and that could pro- 
vide a real solution to the climate change issues the world faces. The devel- 
opment of this technology could have a real impact on national security, as the 
instability which results from the current situation regarding the finite avail- 
ability of oil in less than friendly regions could be mitigated with the new en- 
ergy source this technology promises. The development of a new energy tech- 
nology in this area would be expected to provide jobs, which are badly needed 
at this time. 

13. According to the USPTO website, the mission is described as: The USPTO 
mission is to ensure that the intellectual property system contributes to a strong 
global economy, encourages investment in innovation, and fosters entrepre- 
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DECLARATION OF DR. BRIAN AHERN 



1. 1, Brian Ahern, declare that I am a citizen of the United States of America. 

2. I am an expert in material science, quantum chemistry and nanotechnology. I 

received my PhD in Materials Science from the Massachusetts Institute of 

Technology (Cambridge, MA) in 1984. 



3. 1 served at USAF Rome Laboratory evaluating new material systems with poten- 
tial importance for military applications, as a senior scientist in the Electro- 
magnetic Materials Division. From 1985 until 1995 I was the U.S. representa- 
tive to NATO Panel III on Electromagnetic Materials where my duties were to 
establish collaborations among scientists in the seven member countries. 
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4. In 1987 I was charged with the duty to survey the field of the new superconduc- 

tors which were at first a great shock to experts in the field. I was selected for 
this work in part dues do to my M.S. thesis in the field of low temperature 
Physics. It is merely coincidental that my thesis topic was based on loading 
palladium alloys with hydrogen and deuterium and measuring the supercon- 
ducting transition temperatures. My two year survey concluded that the theo- 
retical underpinnings of superconduction were sadly lacking. The BCS theory 
was not only incapable of predicting the occurrence of the YBCO materials, it 
was incapable of making a priori predictions for any arrangement of matter. 
This observation regarding the lack of understanding in low temperature phys- 
ics is not widely known. This lack of first principles level of understanding has 
been of little concern to experimentalists and has not discouraged extensive re- 
search support. 

5. I sympathize with the Applicant, Dr. Mitchell Swartz. I can understand his 
frustration with one USPTO examiner, namely, Mr. Palabrica, who was an ex- 
aminer for my filing of a patent application on an invention involving high en- 
ergy density discharges and their intensification by high voltage pulses in liq- 
uids. For this invention, I drew on the vast experience of decades of exploding 
wire experiments and other high energy density studies. I based the invention 
on the same principle that is routinely observed in femtosecond laser-matter in- 
teractions. This invention was useful because energy could be extracted. My 
patent application was taken by Mr. Ricardo Palabrica. 

6. The Examiner Mr. Palabrica denied my application and dismissed all of my 
claims on the grounds that he deemed that it was "cold fusion". My technology, 
my scientific explanations, and my arguments were summarily essentially ig- 
nored and dismissed by Mr. Palabrica, as he appeared to have pre-judged my 
technology and invention as part of the 'cold fusion* phenomenon. It was not. I 



did not even used those words. I did not even use the word "fusion" in my fil- 
ing. I did use the metal palladium and heavy water, but the similarities ended 
there. 

7. In discussions, Mr. Palabrica implied that if I removed all references to palla- 

dium and heavy water that a successive patent application would be allowed. 
Mr. Palabrica said that a new filing without the words 'fusion', 'palladium' and 
'heavy water' would have a much better chance of moving forward. This was 
an odd request by Mr. Palabrica because to compliance to his demand would 
have made a second filing useless by removing the very materials used. Be- 
cause Mr. Palabrica apparently has the power to decide what an inventor's tech- 
nology would be, I gave up in frustration even though I believed, and continue 
to believe, that the technology was sound. ^ 

8. I am the inventor of over 20 patents, and have never experienced such a re- 

sponse from any Examiner before, like I have from Mr. Palabrica. Mr. Palab- 
rica's response was inappropriate for a Patent Examiner. The comments in- 
volve attempting to change an invention by overstepping his directives and act- 
ing as a 'protector' of scientific knowledge. 

9. The Applicant, Dr. Mitchell Swartz appears to be laboring under the same mis- 

use of authority. 

10. I have known Mitchell Swartz since 1991. I would like to express my strong 
support for the work being conducted by Dr. Mitchell Swartz in the field of 
isotopic fuel loading of metal lattices and lattice assisted nuclear reactions. I 
believe his investigations are some of the most thorough and precise yet con- 
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UNITED STATES PATENT AND TRADEMARK OFFICE 
Board of Patent Appeals and Interferences 
Case 2009-1853 

Appendix 14 (Exhibit "P") 

Review of Lattice Assisted Nuclear Reactions 
for the Board of Patent Appeals 

Mitchell Swartz, ScD, EE 5 MS, BS (MIT), MD (Harvard) 

Two decades of LANR R&D have confirmed excess heat production, and other clearly 
nuclear phenomena, using electrolysis and other gas loading techniques. Requirements for 
success include incubation time, high loading of >90% PdDx, and other requisite conditions 
difficult to achieve. Several types of LANR now exist, as well as LANR metamaterials, and 
several types of triggering and control methods. In LANR, excess heat and helium-4 are the 
usual products, but charged particles, tritium, and the sequelae of neutrons can be sometimes 
detected. Excess power gains up to 200-400%+ (8000% with DAP-Phusor) have been reported. 
Given the prevalence of the fuel, and the incredible efficiency, LANR could be an important 
revolutionary technology. Lattice assisted nuclear reactions [LANR; refs. 1-44] enable deuterium 
fusion. It is incredibly clean and free of pollution, all toxic emissions, all carbon footprints, all 
greenhouse gases, and radioactivity, while obviating fossil fuel. The deuterium is plentiful in the 
oceans. But the problem with this new technology is that the first published LANR reaction 
involved the 1989 Pons-Fleischman (Drs. Martin Fleischmann (Southampton, UK) and Stanley 
Pons (Utah); P-F) experiment which was called "cold fusion" [1,2]. Before that, the term was 
originally introduced by Benjamin Franklin for fulgurites, created by atmospheric lightning 
discharging into sand. Rather than agglomerating sand, LANR's core is quite different, involving 
a metal, like palladium, loaded fully with heavy hydrogen [45-51], obtained either from 
deuterons from heavy water or gaseous deuterium. 

Two decades of R&D, sub rosa, have investigated LANR phenomena ranging from excess 
heat production (far above the input), very low level but measurable emissions, thin films, and 
coupling to motors and electricity production systems. A few hundred credentialed scientists 
with diverse backgrounds continued to conduct careful experiments as they performed detailed 
data analyses using improved instrumentation, equipment, calibration, and controls. No single 
error or combination of errors on the part of all of the scientists can explain the developing 
results. They have been reported in over 3000 papers [55]. The Patent Office has acted wrongly. 
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LANR is consistent with conventional physics. The LANR-derived 'excess energy' begin at 
high energy in the excited state of Helium, which is obtained from reactions between deuterons 
within the lattice. That helium-4 excited state is either the first excited state, or one energetically 
located above it, all at least 20 million electron volts (20 to ~23 + MeV) above the ground level 
This is significant in magnitude and clearly not "low energy", as often (mis)claimed. As such 
purported "low energy nuclear reactions (LENR)" are a misnomer, a paradoxical description of 
what is actually not observed. Furthermore, if these are low energy reactions, why even bother? 
Fortunately, they are high energy reactions. 

As the Hagelstein Declaration states, 

"Since the USPTO refuses to recognize the existence of the effect, patents ^can-not be 

needed at this time." 
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Today, LANR research involves electrolytic (with solution resistance ranging from 
conventional to f high impedance' devices in the range of 200,000 ohms), gas loading, gas 
permeation, ion beam and glow discharge loading techniques and devices. They run in both 
open and closed systems, at pressures up to 10,000 psi, and driving motors, with on-line 
monitoring, redundant, high precision, time-resolved semiquantitative calorimetry. What has 
been learned? That LANR is real and generated in one of three different sites within the solid 
state, deuteron-loaded, metallic palladium lattice [42. Each location has its own, differing, rate of 
excess heat, tritium, and helium production and appears to be linked to a different group of 
optimal operating point [OOP] manifolds characterizing active LANR samples and devices 
[39-44]. The fuel for LANR is the deuteron. It is driven into the metal by the applied electric 
field intensity or by gas pressure applied. In most cases, the product is an extraordinary amount 
of heat. Commensurate with the amount of excess heat is the "ash", usually de novo helium-4. 
The important point is that from those high energy levels of He4* made in LANR come the 
observed excess energies in those difficult-to-achieve loaded lattice conditions, under some 
conditions. These reactions are complex, and under some conditions, tritium and other 
emissions result. Some of the variety of regions involved both within, and upon, the metallic 
lattice is shown in Figure 1 [42]. Like hot fusion, the keys are containment, time, and density, 
but with flux substituted for temperature [43,44,37,1,56, for example]. This first key for LANR 
is that the PdDx alloy must be driven, usually electrically, to extremely high loading, until it is 
filled and almost bursting like a sponge with water. The electrode must accept and maintain 
high loading for excess heat (>90%), for a sufficient incubation time, up to several hundred 
hours. Why? Vacancies must drift into the bulk from the surface, slightly facilitated by the 
loading itself [7, 56,57,58]. 

The additional keys for LANR are that there must be integrity of the loaded alloy; a condition 
difficult to achieve, although it is circumvented to some degree by the codeposition methods, 
albeit with their limitations [7,5]. As the lattice loads, it swells. Too much swelling yields 
irreversible failure, just like a swollen, burst, balloon. Another requirement is that deuteron flux 
must continue, within and through the already highly loaded lattice. LANR success is rewarded 
by "excess heat", which means that the energy producing reactions, have generated de novo 
helium into the lattice, (-1012 for every watt-second), and those conditions were adequate to 
enable energy transfer to the lattice. LANR success also means that significant energy (think, 
E=mc2 from the tiny difference between D2 and He4) is released rather than the low energy 
released by "burning" the deuterons into heavy water. There is more heat released than if the 
entire cathode were substituted for an equivalent quantity of TNT, but in this case it is safe, 
clean, and efficient. 
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The LANR method which P-F first taught in March 1989 had problems, including inefficient 
reproducibility, and a requirement for very high loading with long incubation time. This created 
havoc for those inexperienced in metallurgy, electrochemistry and physics. 

As the Hagelstein Declaration states, 

"I note that it becomes exponentially more difficult to achieve high D/Pd load-ings 
above a loading of 0.70 near room temperature (due to the rapid increase in 
deuterium chemical potential). Hence, the achievement of a loading of 0.95 in the 
majority of replication experiments in 1989 and 1990, where no special effort was 
made to achieve high loading, and where the loading was not even measured in most 
of these experiments cited by the USPTO, would not be ex-pected. The existence of 
such a requirement was not appreciated in 1989, except by Fleischmann, Pons, and a 
small number of other researchers." 

"The USPTO continues the tradition of assigning significance to these negative 
experiments, which were not done in the relevant parameter regime of high D/Pd 
loading. Thus, rather than showing that the Fleischmann-Pons experiment could not 
be replicated, these insufficiently loaded experiments should be understood as 
producing the expected negative result (no excess power) in those regimes where we 
would expect no excess power to be seen." 



As the Hagelstein Declaration states, 

"Following the announcement of cold fusion by Fleischmann and Pons in 1989, many 
labs carried out experiments to see whether they could replicate the ex-periment. 
Unfortunately, important experimental details concerning the ex-periment were not 
available generally in 1989, and as a result, the large major-ity of these replication 
efforts failed. Subsequently, work at SRI and at other laboratories identified a 
number of experimental requirements for the Fleisch-mann-Pons experiment need to 
be satisfied for excess heat to be seen. These include: (a) Pd cathodes need to be 
highly loaded for 2-5 weeks prior to seeing excess heat, (b) The D/Pd loading needs to 
exceed 0.95 at some point during this 2-5 week period, (c) The D/Pd loading needs to 
exceed about 0.84 at the time for an excess heat event to be seen, (d) Excess heat is 
correlated in the Fleischmann-Pons experiment with interfacial deuterium flux. If we 
restrict ourselves to this subset of the SRI criteria, we find that none of the negative 
experiments published in 1989 and 1990 were done in regime where excess heat would 
have been expected. For example, the cathode loading in the ex-periments done at 
MIT did not reach 0.80. No cathode which loaded so poorly was observed to produce 
excess heat in any Fleischmann-Pons experiment in the SRI experiments. Therefore, 
D/Pd loading is very important, and monitor-ing it is of great utility. " 
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Today, briefly, there are several types of LANR; conventional (F+P), two types of 
codeposition (JET Energy, SPA WAR), dual cathode (Arata) systems, and a variety of other 
loading systems. On one hand, development for high power has led to today's high electrical 
solution resistivity LANR systems (very low levels of electrolysis yield superior excess heat 
levels pioneered by JET Energy) and then LANR metamaterials (JET Energy; 59). 
Metamaterials use shapes engineered to control deuteron flux, even at equilibrium, and even 
after loading, such as shown in Figure 2. The Phusor® spiral cathode system, with its open 
helical cylindrical geometry, in a high electrical resistance solution, creates a unique and unusual 
electric field distribution [59]. There is an anomalous effect in those portions of the cathode 
closest to the anode. This results in both deuteron loading flux from the solution to the 
electrode, and intra-palladium deuteron flux [59]. 

This configuration is a new kind of Pd/D20/Pt and Pd/D20/Au engineered LANR structure 
with impressive energy gain and fairly good reproducibility [4, 7, 10, 60]. These contain low 
paramagnetic content heavy water creating a unique, distinguishing electric field distribution 
quite different from customary wire-wire and plate-plate systems. LANR metamaterials, and 
high loading systems (included those explored by IENA, Energetics) and metallurgically 
engineered electrodes (NRL, SPA WAR, JET Energy) all point the way to high output powers 
and efficiencies. 

On the other hand, codeposition LANR systems (see '976) point the way to speedy onset for 
some of the reactions. Codeposition yields faster results without the prolonged incubation times. 
In codeposition systems, fresh Pd and D plate out together on the cathode. Highly expanded 
surfaces, nanoscale spherical nodules dominate on the growing surface. Cyclic voltammetry and 
galvanostatic pulsing experiments indicate, and excess heat measurements herald, that a high 
degree of deuterium loading (with an atomic ratio D/Pd>l) is obtained within seconds. The 
results to date indicate nuclear reactions which occur very near the surface of the electrode 
(within a few atomic layers). In the original JET Energy Pd/D codeposition process, working and 
counter electrodes are immersed in a solution of palladium solution with neither chloride nor 
lithium, deposited on palladium. In the SPAWAR Pd/D codeposition process, working and 
counter electrodes are immersed in a solution of palladium chloride and lithium chloride in 
deuterated water, deposited onto silver, gold, or copper. There are physical differences in the two 
types involving deep diffusion [5], where Pd is deposited either on palladium (like Dr. Swartz) 
or upon non-loading materials such as copper, gold, silver, or platinum (like SPAWAR). 



Swartz - Appendix 14 (Exhibit "P") 



10 



SPA WAR and JET have investigated the physical changes, the excess heat generation, hot 
spots with calibration showing near and far IR emission (Figure 3). JET Energy's and 
SPA WARS (near- and medical IR imaging) have revealed that in LANR there are cathodic hot 
spots, and not just Joule heating in the solution (IR drop). The desired reactions producing 
excess energy yield localized hot spots (Szpak). The calibrated imaging of these localized hot 
spots, using an infrared camera, reveal non-thermal near-IR emissions correlated with excess 
heat (Swartz) in active LANR devices by in situ monitoring [ref. 1 1; Figure 3]. This discovered 
non-thermal IR (NT-NIR) is linked, and specific, to the presence of excess heat production and 
not their physical temperature. This confirms the Swartz- Verner hypothesis that in LANR, 
unlike hot fusion, Bremsstrahlung emission, under increasingly lower temperatures, shifts from 
penetrating ionizing radiation toward skin-depth-locked infra-red radiation [61]. 

In LANR, excess heat and helium4 are the usual products, but charged particles, tritium, and 
the sequelae of neutrons can be sometimes detected. Excess heat and helium production are the 
dominant reactions. Melvin Miles of China Lake with Johnson-Matthey Pd rods was the first to 
show the correlation of heat and helium-4 production. Arata and Zhang reported de novo He4 
with LANR, including with Zr204/Pd powder exposed to deuterium gas, but not with hydrogen 
gas. Les Case (28; NH), using LANR with platinum group metals on carbon catalysts, reported 
He4 production from deuterium gas. As a result of these findings, but ignoring the impact of the 
lattice for the moment, the reaction is something like 

D + D — > He4 + ~ 22 MeV (lattice) 

Energy and momentum are conserved in LANR [63,62,49], and because of the unique 
relationship to the lattice, the helium generated is moving slowly, at low velocity, very unlike hot 
fusion (discussed below). The He4 which appears is retained in the cathode, until very high 
temperatures (-850C). The peak energy is consistent with the relatively low energy, but 
penetrating, ionizing radiation. Miles (China Lake, USN) and M. Srinivasan (Bhabha Atomic 
Research Center, B ARC) independently used dental x-ray films on the outside of his apparatus; 
they became fogged indicating low energy x-ray production. In rare conditions, tritium 
production has been seen. In India, M. Srinivasan from the (BARC) reported tritium in 1989. 
John Bockris (Texas A&M) reported tritium in bursts but the tritium was not accompanied by 
measurable heat, which he measured in other experiments. Szpak (SPA WAR) in open cells 
reported 3000 to 7000 atoms per second for a 24 hour period. Ed Storms (LANL) reported 
excess tritium in ten percent of his cells. 
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Some experiments have detected very low number neutrons and charged particles with short 
range. M. Srinivasan (BARC) reported neutrons in 1989. As the current increased beyond 100 
amperes, neutron signals, in bursts, resulted in six of 1 1 cells. X.Z. Li (Tsinghua U) first used 
CR-39 in his 1990 Pd gas loading experiments to detect energetic charged particles [64], CR-39 
is a polyallydiglycol carbonate polymer, widely used as a time-integrating, solid state, nuclear 
track detector. Larry Forsley (JWK International) and Mosier-Boss (SPA WAR) have reported 
D-D and D-T possible reaction pathways capable of generating the observed charged particles, 
neutrons, etc. Their CR-39 tracks indicate possible neutron interactions, including carbon 
shattering. Some tracks herald D-D and DT reactions. Etching suggests uniformity in the 2-8 
MeV range. The triple tracks, found in -5-10 of their experiments, indicate energetic neutrons 
having shattered a carbon atom. Also observed in LANR systems are post LANR 
mini-explosions, ionizing radiation, and neutron production, and tritium production. These 
observations of significant quantities of high energy charged particles, and emissions, in LANR 
systems, suggests that there is accumulating, near overwhelming, evidence that nuclear reactions 
in, and assisted by a lattice, are initiated at low energies. 

P-F reported excess energies of 4 MJ (megajoules) in 80 hours. Similar amounts are seen in 
Figures 4 and 5. Several LANR devices show excess power gains from 25% to several times 
input electrical power, beyond the controls. High impedance LANR devices have shown power 
gains 200% to 400%, and one has yielded 8,000% power gain for a short time. JET Energy has 
shown that some electrodes, of specific shape, are metamaterials which produces excess heat of a 
superlative magnitude, successfully driving Stirling engines at the 1-19+ watt level 
[3,4,6,7,39,40,41]. In 2003, JET demonstrated a working LANR high impedance PHUSOR-type 
LANR systems for five days at MIT at ICCF10, producing -230% excess energy at 1 to 2 watt 
level. 

The most important point is that even if one were to replace the entire cathode with TNT, one 
would only get 1 .2 KJ (kilojoules) on explosion. The excess energy observed with LANR is 
greater than any known chemical reaction. The second most important point is that the excess 
energy brings heat and changes wrought upon the electrode. SPA WAR, JWK, Stringham, Dash 
and others have reported volcano looking pits in electrodes. These induced pits are important for 
two reasons. First, these features require a lot of local heat to produce the focal melting of the 
Pd, require substantial energy expenditure in order to form, again consistent with a nuclear 
source, not chemical. Second, SPA WAR [12, 20, 22, 23], Mitsubishi Industries (Japan) [37], 
George Miley [U of Illinois, 65], and others have shown elements appearing only at these 
unusual sites, which are consistent with nuclear, possibly even fission, products, some of which 
could not be extracted from cell components. 
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Theories Involving Portions of LANR - It cannot be true that only one single "theory" will fit 
all the solid state, nuclear physics and requisite electrical engineering. They involve a complex 
non-linear, time-variant, system including an overloaded metal lattice, stirring with flux, and 
electrical currents involving both electrons and deuterons and their holes; In time, also formed 
are. low dielectric constant layers appearing spontaneously in electrical series (bubbles). There 
are second order applied fields. This is in addition to the electric fields, magnetic fields, and 
electromagnetic fields including optical, terahertz and other irradiations, which LANR 
experimentalists use, which result from the drifting electrons, deuterons, and their holes. The 
bottom line is that no one theory can ever cover it all. Instead, there are several, and they fit 
conventional physics quite well [31,44,56,58,62, 63,69,70,71,72,73,74]. 

The quasi-one-dimensional (Q1D; 39-44) model of loading, based on continuum 
electromechanics, has led to the discoveries of optimal operating points and the key roles of 
D-flux, solution conductivity, and cathodic irradiation by laser in LANR systems. Recently, 
coupling this with Laplace's law has uncovered the need for deuteron flux within the palladium 
in an already highly loaded (D/Pd) LANR system. The Q1D models most important insight is 
that the first order D-flux equation, with the substitution of the Einstein relation, shows that the 
ability to load D depends on the ratio of ordering energy, (the applied electric field) to thermal 
disorder (kB*T) minus what goes up into the gas. The latter is perhaps most important because 
it reveals why so many have failed to generate successful LANR, because the name "fusion by 
electrolysis" is a misnomer. 

How is fusion achieved? Are there Expected products'? In hot fusion without a lattice, the 
kinetic energy of 23.8 MeV charged particles (alphas) yields ionizations, Pd knock-off atoms, 
low energy X-rays, and heat. Secondary neutrons [by D(alpha,n)] have a small cross-section. 
Most physicists are more aware of the ionization and X-ray production of D + D impact physics 
without a lattice. In this hotter fusion, the products are fast moving helium [23.8 MeV 
alpha-particles] which yield 22 keV Pd K shell X-rays and bremsstrahlung below -4 keV. 
Conventional bremsstrahlung is ionizing penetrating radiation well-associated with hot fusion. In 
D + D impact physics without a lattice, neutrons and charged particles (fast moving helium ions, 
alpha particles) are seen. 

In summary, in hot fusion, the production ratios are about 50% neutrons with He3, 50% 
tritium and a proton, and a tiny fraction (less than 1/1,000,000) as nuclear gamma rays. By 
incredible contrast, the production ratios observed for LANR reactions is mainly, He4, and 
negligible He3, neutrons and gammas of very low energies. 
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Historically, since 1989, cold fusion was ignored, along with the scientific facts, generally 
speaking. The basic truth is that the temperature of cold fusion, lattice and the nuclear isospin 
control which products are observed. The physics in LANR appears conventional, but band 
energies, lattice and isospin issues, and temperature dependences must be addressed. First, not 
all emission branches from the excited state of He4* are even spin-available. The gamma 
emission branch from the excited state of He4* is actually spin-forbidden for both hot and cold 
fusion [62,63]. However, at higher hot fusion temperatures the restriction is lifted slightly. This 
is consistent to what is seen for both hot and cold fusion. 

Second, the relative absence of neutron and hard gamma-ray penetrating radiation in cold 
fusion appears to be due to the lack of availability for two different, but thermally linked, 
reasons. The first thermally linked reason is that the only nuclear branches available are those 
whose band gaps are surmountable by the available activation energy (limited by the ambient 
temperature and incident radiation). The neutron emission branch is more than 1 MeV above the 
first excited state (He4*). Hot fusion has large activation energies available (it is 'hot'). 
LANR/CF is not. In LANR, given the actual much smaller amount of thermal energy, kB*T, 
available for cold fusion (-1/25 eV), absence of adequate activation energy decisively means 
that that branch is NOT available, as it is for hot fusion. Neutrons are not observed, helium 4 
production is in its stead. 

The second thermally linked reason is that in the analysis for LANR, with the explicit 
incorporation of temperature into the Bremsstrahlung equations, reveals that ionizing penetrating 
radiation by Bremsstrahlung is not expected at low temperature. The Bremsstrahlung shift 
(secondary to temperature and lattice availability) alters from what , is expected at room 
temperature with the forward deposition of energy dropping by 1 8 orders of magnitude. Instead, 
at cold fusion temperatures, the penetrating ionizing radiation shifts to lower frequencies [to the 
near infrared (N-IR)] where the radiation is not longer ionizing, and where it is trapped in the 
palladium by the 'skin-depth ! effect. In fact, this shift to near-IR was later observed (and 
reported) in LANR devices when they were operated at their OOP. The result is non-thermal 
near-IR emission [11]. 

It is the lattice which is key to the final products. It controls the de-excitations to produce He4 
in the ground state if there is coupling to though phonons. In hot fusion, the lattice -and 
therefore the coupling- are not there. In LANR/CF, the fast moving He4 (as charged particles, 
alphas) are not seen because the phonons, each about 35-43 millieV, help the He4* state shed 
-20+ MeV to return to the He4 ground state [7, 71,57,38,58]. However, in a coherent lattice, if 
there are enough phonons to enable transfer in the nanoseconds required. Hence the "excess 
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heat". Ergo, it is the lattice that opens up the new pathway. The many-spin, spin boson model 
[61,58] has led to discoveries of how exchange energy between oscillator quanta enable coherent 
energy exchange. One sine qua non is there be enough phonons (lattice vibrations) 
[7,71,75,57,38,58]. If they act coherently, and if there are enough Frenkel defects, then the 
lattice appears to be "oiled" enough for coherent energy transfer (this is from where the excess 
heat arises) from the very high energy nuclear state consisting of the nuclear helium excited state 
to the lattice [58,62,70,7]. The CAM (catastrophic active media [56]) theory models the unusual 
change in deuteron solubility that Pd demonstrates with temperature. 

The Board has overlooked that as purported evidence to support the Examiner's notions, the 
Office cites other art and the same old chorus of "nay-sayers" in older books, papers, and even 
newspapers from last century, including "less relevant columns from periodicals and newspapers 
(see Appellant's Point 4, page 20+ of the Brief) that are functionally "old" and out-of-date, 
irrelevant and immaterial, yellowed, "brittle" newspapers, and "ancient" reports of poor quality 
(****). In an attempt to support the unfair rejection, the Examiner cites other art including less 
relevant experimental and theoretical papers, and also some columns from periodicals and 
newspapers. Of said art, most are from circa 1989. Although, in 1989 the physics community 
did not believe the initial P-F experiments since fusion was not known to occur at low 
temperatures or in solids. Today, the experimental facts rule. The initial failures, some which 
took years to understand, involved poorly constructed paradigms, questionable materials and 
loadings, but that is now resolved. Particle emission, excess energy, power gain, commensurate 
linked helium-4 production, increasing power gains and total energies have been achieved since 
1989. 

The Board has overlooked that most efforts failed because of flawed paradigms, cracked 
inactive palladium cathodes, contamination (including from ordinary water), and most often, 
improper cell configurations, inadequate or questionable loadings, and incubation times. The 
patterns of failure have been many and have been discussed in detail elsewhere [1,38]. As the 
Hagelstein Declaration states, 

"Toda^, D/Pd loading is known to be very important. There have been numerous 
peer-reviewed published papers that show positive excess heat results in replications 
of the Fleischmann-Pons experiment. If the USPTO have asserted otherwise, they are 
simply mistaken.* 1 

(*****) All this overlooks the pro se Appellant's submitted Evidence in the original 
specification and thereafter. 
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The Board has misunderstood that the evidence (papers and Declarations) demonstrate the 
existence of lattice assisted nuclear reactions (LANR, also called LENR, cold fusion, and 
CMNS) and their products (such as helium-4). The problem for the Office is that their previous 
citations now support LANR. The two decades of positive results, the Declarations, and the 
peer-reviewed published literature have much more evidentiary value then the few "negative" 
less credible recycled and older - reports cited by the Examiner about art cut of different cloth 
than the present invention. 

The Board has overlooked that the Examiner's Answer does not even list one of the relevant 
Applicant's peer-reviewed publications published by the American Nuclear Society involving 
these inventions, and cited by the Applicant (now Appellant). The Decision does not discuss or 
cite the basis of its impugning the Appellant and ignoring the American Nuclear Society. For 
example, tThe Decision has overlooked testimony from the youngest Nobel Prize winner, Dr. 
Brian Josephson, who actually spent hours watching Appellant's invention operating. Confer 
Appendix 7 (Exhibit "G") on Dr. Josephson put his affidavit onto the World Wide Web and it 
was listed in the Appeal Brief — but ignored. 

The Board has overlooked that the Forms 1440 (worthless, since they were submitted, and 
ignored) even though discussed in the record and Appeal Brief) listed the peer-reviewed peer 
review scientific papers of the Appellant (then Applicant) in Fusion Technology [e.g. Swartz, 
1998, Improved Electrolytic Reactor Performance Using p-Notch System Operation and Gold 
Anodes, Transactions of the American Nuclear Association, Nashville, Tenn 1998 Meeting, 
(ISSN:0003-018X publisher LaGrange, 111) 78, 84-85}. They dispute the Office. 

The Board has overlooked that the Examiner wass referred to the Applicant's peer-reviewed 
article in the Journal of Scientific Exploration (Winter 2009, January 2010), "Survey of the 
Observed Excess Energy and Emissions In Lattice Assisted Nuclear Reactions". 

The Board has overlooked that despite what the Examiner has purported, LANR is a real 
science, and heat is generated of significant use. The Examiner, the Board, and the court, are 
referred to: 

Cravens, Dennis, and Dennis Letts, "The Enabling Criteria of Electrochemical Heat: Beyond 
Reasonable Doubt", 71, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 

Celani, Francesco, P. Marini, V. Di Stefano, A. Spallone, M. Nakamura, E. Purchi, O. M. 
Calamai , V. Andreassi, E. Righi, G. Trenta, A. Marmigi, G. Cappuccio, D. Hampai, F. 
Todarello, U. Mastromatteo, A. Mancini, F. Falcioni, M. Marchesini, P. Di Biagio, U. Martini, 
P. G. Sona, F. Fontana, L. Gamberale and D. Garbelli, "Deuteron Electromigration in Thin Pd 
Wires Coated With Nano-Particles:Evidencefor Ultra-Fast Deuterium Loading and Anomalous, 
Large Thermal Effects", 385, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
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Dardik, I. T. Zilov, H. Branover, A. El-Boher, E. Greenspan, B. Khachaturov, V. Krakov, 
"Ultrasonically-Excited Electrolysis Experiments at Energetics Technologies", 106, Proc. 
ICCF-14, ISBN: 978-0-578-06694-3, (2010). 

Swartz, M. ? G. Verner, "Dual Ohmic Controls Improve Understanding of 'Heat after Death'", 
Transactions American Nuclear Society, vol. 93, ISSN:0003-018X, 891-892 (2005). 

Swartz, M., 1996, "Possible Deuterium Production From Light water excess enthalpy 
experiments using Nickel Cathodes", Journal of New Energy, 3, 68-80 (1 996) 

Swartz, M., G. Verner, "The Phusor®-type LANR Cathode is a Metamaterial Creating Deuteron 
Flux forExcess Power Gain", Proceedings of the 14th International Conference onCondensed 
Matter Nuclear Science and the 14th International Conference on Cold Fusion (ICCF-14), 
10-15 August 2008, Washington, D.C. Editors:David J. Nagel and Michael E. Melich, ISBN: 
978-0-578-06694-3, 458, (2010). 

Swartz, M.R., "Metamaterial Shaped LANR-Cathodes Produce Deuteron Flux", Infinite Energy, 
(2010) 

Swartz, M.R., "Excess Power Gain using High Impedance and Codepositional LANR Devices 

Monitored by Calorimetry, Heat Flow, and Paired Stirling Engines", Proceedings of the 14th 

International Conference onCondensed Matter Nuclear Science and the 14th International 

Conference on Cold Fusion (ICCF-14), 10-15 August 2008, Washington, D.C. Editors:David J. 

Nagel and Michael E. Melich, ISBN: 978-0-578-06694-3, 123, (2010). 
Swartz, M.R., "Electrical Breakeven from LANR Phusor Device Systems: Relative Limitations 

ofThermal Loss in Feedback Loop", Proceedings of the 14th International Conference 

onCondensed Matter Nuclear Science and the 14th International Conference on Cold Fusion 

(ICCF-14), 10-15 August 2008, Washington, D.C. Editors:David J. Nagel and Michael E. 

Melich, ISBN: 978-0-578-06694-3, 689, (2010). 
Swartz, M, 1998, Improved Electrolytic Reactor PerformanceUsing p-Notch System Operation 

and Gold Anodes, Transactions of the American NuclearAssociation, Nashville, Tenn 1998 

Meeting, (ISSN:0003-018X publisher LaGrange, 111) 78, 84-85 
Swartz. M., 1998, Patterns of Failure in Cold Fusion Experiments, Proceedings of the 33RD 

Intersociety Engineering Conference on Energy Conversion, IECEC-98-I229, Colorado 

Springs, CO, August 2-6, 1998 
Swartz, M.R. "Survey of the Observed Excess Energy and Emissions In Lattice Assisted Nuclear 

Reactions", Journal of Scientific Exploration, 23, 4, 419-436 (2009) 
Swartz, M.R., "Excess Heat and Electrical Characteristics of Type "B" Anode-Plate High 

Impedance Phusor-type LANR Devices", American Chemical Society, Salt Lake City, UT, 

Journal of Scientific Exploration, 23, 4; 491-495 (2009) 
Swartz, M., 2002, G. Verner, A. Frank, "The Impact of Heavy Water (D20) on Nickel-Light 

Water Cold Fusion Systems", Proceedings of the 9th International Conference on Cold Fusion 

(Condensed Matter Nuclear Science), Beijing, China, Xing Z. Li, pages 335-342. May (2002). 
Swartz, M., G. Verner, "Excess Heat from Low Electrical Conductivity Heavy Water 

Spiral- Wound Pd/D20/Pt and Pd/D20-PdC12/Pt Devices", Condensed Matter Nuclear Science, 

Proceedings of ICCF-10, eds. Peter L. Hagelstein, Scott, R. Chubb, World Scientific 

Publishing, NJ, ISBN 981-256-564-6, 29-44; 45-54 (2006). 
Swartz, M, 1997, "Noise Measurement in cold fusion systems, Journal of New Energy, 2, 2, 

56-61; Swartz, M, 1996, "Definitions Of Power Amplification Factor", J New Energy, 2, 54-59 
Swartz. M., 1997, "Consistency of the Biphasic Nature of Excess Enthalpy in Solid State 

Anomalous Phenomena with the Quasi- 1 -Dimensional Model of Isotope Loading into a 

Material" Fusion Technology. 31, 63-74 
Swartz. M., 1997, "Biphasic Behavior in Thermal Electrolytic Generators Using Nickel 

Cathodes". 1ECEC 1997 Proceedings, paper #97009 
Swartz. M., "Can a Pd/D20/Pt Device be Made Portable to Demonstrate the Optimal Operating 

Point?", Condensed Matter Nuclear Science, Proceedings of ICCF-10, eds. Peter L. Hagelstein 

Scott, R. Chubb, World Scientific Publishing, NJ, ISBN 981-256-564-6, 29-44; 45-54 (2006). 
Swartz. M., 1997, "Codeposition Of Palladium And Deuterium", Fusion Technology, 32. 

126-130(1997) 

Swartz, M., "2007 Colloquium on LANR at MIT", Infinite Energy, (2007). 

Swartz, M., "2009 Colloquium on LANR at MIT, Infinite Energy, 87, 50-52, (2009). 
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The Board has overlooked that deespite what the Examiner has purported, LANR is a real 
science, and although the Examiner attempts to destroy this field with his unsupported notions, 
work in the last several decades has revealed a significant new nuclear solid state optical 
quantum physics. The Examiner, the Board, and the court, are referred to 

Letts, Dennis and Peter Hagelstein, "Stimulation of Optical Phonons in Deuterated Palladium", 

333, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Tsuchiya, Ken-ichi , Aya Watanabe, Masao Ozaki and Shigeru Sasab, "Observation of Optical 

Phonon in Palladium Hydrides Using Raman Spectroscopy," 338, Proc. ICCF-14, ISBN: 

978-0-578-06694-3,(2010). 
Tian, L. H. Jin, B. J. Shen, Z. K. Weng and X. Lu, "Excess Heat Triggering by 532 nm Laser in a 

D/Pd Gas-Loading System", 328, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Swartz, M.R., Gayle Verner, Alan Weinberg, "Non-Thermal Near-IR Emission from High 

Impedance and Codeposition LANRDevices", Proceedings of the 14th International 

Conference onCondensed Matter Nuclear Science and the 14th International Conference on 

Cold Fusion (ICCF-14), 10-15 August 2008, Washington, D.C. Editors:David J. Nagel and 

Michael E. Melich, ISBN: 978-0-578-06694-3, 343, (2010). 
Swartz, M., 1997, "Phusons in Nuclear Reactions in Solids", Fusion Technology, 31, 228-236 

(March 1997) 

Swartz, M. 5 P. Hagelstein, Optics and Quantum Electronics, MIT RLE Progress Report, 139: 1, 
1-13 (1997). 

Swartz, M., G. Verner, "Photoinduced Excess Heat from Laser-Irradiated Electrically-Polarized 

Palladium Cathodes in D20", Condensed Matter Nuclear Science, Proc. ICCF-10, eds. Peter L. 

Hagelstein, Scott Chubb, NJ, ISBN 981-256-564-6, 213-226 (2006). 
Swartz. M., "Dances with Protons - FERROELECTRIC INSCRIPTIONS IN WATER/ICE 

RELEVANT TO COLD FUSION AND SOME ENERGY SYSTEMS", Infinite Energy, 44, 

(2002) 



The Board has overlooked that despite what the Examiner has purported, LANR is a real 
science, and there are real nuclear products. The Examiner, the Board, and the court, are referred 



Karabut A. B. and E. A. Karabut, "Research into Spectra of X-ray Emission from Solid Cathode 

Medium During andAfter High Current Glow Discharge Operation", 362, Proc. ICCF-14, 

ISBN: 978-0-578-06694-3, (2010). 
Oriani, R. A. "Reproducible Evidence for the Generation of a Nuclear Reaction 

DuringElectrolysis", 250, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Stringham, Roger "Investigation of Radiation Effects at Bubble Cavitation in Running Liquid", 

418, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Szpak, S. , P. A. Mosier-Boss, F. Gordon, J. Dea, J. Khim and L. Forsley, "SPA WAR Systems 

Center-Pacific Pd:D Co-Deposition Research: Overview of RefereedLENR Publications", 772, 

Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Jiang, Songsheng, Jinghuai Li, Ming He, Shaoyong Wu, Jianqing Wang, Hongtao Zhang, 

Shunhe Yao, Yonggang Zhao and Chen Wang, "New Results of Charged Particles Released 

From Deuterium-Loaded Metal at LowTemperature", 299, Proc. ICCF-14, ISBN: 

978-0-578-06694-3, (2010). 
Szpak, P. A. Mosier-Boss, F. Gordon, J. Dea, M. Miles, J. Khim and L. Forsley, "LENR Research 

using Co-Deposition", 766, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Swartz, M.R., "Optimal Operating Point Manifolds in Active, Loaded Palladium Linked to 

ThreeDistinct Physical Regions", Proceedings of the 14th International Conference 

onCondensed Matter Nuclear Science and the 14th International Conference on Cold Fusion 

(ICCF-14), 10-15 August 2008, Washington, D.C. Editors:David J. Nagel and Michael E. 

Melich, ISBN: 978-0-578-06694-3, 639, (2010). 
Swartz. M., "Three Physical Regions of Anomalous Activity in Deuterided Palladium", Infinite 

Energy, 14, Issue 61,19-31 (2008). 
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The Board has overlooked that despite what the Examiner has purported, LANR is a real 
science, and there are several theories which have moved this field ahead. The theories are NOT 
mutually exclusive, but handle different aspects of a complex new methodology. The Examiner, 
the Board, and the court, are referred to: 

Takahashi, Akito "Dynamic Mechanism of TSC Condensation Motion", 663, Proc. ICCF-14, 

ISBN: 978-0-578-06694-3, (2010). 
Kasagi, J. "Screening Potential for Nuclear Reactions in Condensed Matter", 318, Proc. 

ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Hagelstein Peter L and Man U Chaudhary, "Excitation Transfer and Energy Exchange Processes 

for Modeling The Fleischmann-Pons Excess Heat Effect", 579, Proc. ICCF-14, ISBN: 

978-0-578-06694-3,(2010). 
Scott R. Chubb, "Resonant Electromagnetic-Dynamics Explains the Fleischmann-Pons Effect", 

521, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Yamaguchi, T. Y. Sasaki, T. Nohmi, A. Taniike, Y. Furuyama, A. Kitamura and A. Takahashi, 

"Investigation of Nuclear Transmutation Using Multilayered CaO/X/Pd Samples 

UnderDeuterium Permeation", 195, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Chubb, Talbot A. "Interface Model of Cold Fusion", 534, Proc. ICCF-14, ISBN: 

978-0-578-06694-3, (2010). 
Kim, Yeong E. "Theory of Low-Energy Deuterium Fusion in Micro/Nano-Scale Metal Grains 

andParticles", 604, Proc. ICCF-14, ISBN: 978-0-578-06694-3, (2010). 
Swartz, M, G. Verner, 1999, "Bremsstrahlung in Hot and Cold Fusion", J New Energy, 3, 4, 

90-101 (1999) 

Swartz, M., 1992, "Quasi-One-Dimensional Model of Electrochemical Loading of Isotopic Fuel 

into a Metal", Fusion Technology, 22, 2, 296-300 
Swartz, M., 1994, "Isotopic Fuel Loading Coupled To Reactions At An Electrode". Fusion 

Technology, 96, 4T, 74-77 
Swartz, M.R., Bass, R.W., "Empirical System Identification (ESID) and Optimal Control of 

Lattice- AssistedNuclear Reactors," Proceedings of the 14th International Conference 

onCondensed Matter Nuclear Science and the 14th International Conference on Cold Fusion 

(ICCF-14), 10-15 August 2008, Washington, D.C. Editors:David J. Nagel and Michael E: 

Melich, ISBN: 978-0-578-06694-3, 497, (2010). 
Swartz, M., 1997, "Hydrogen Redistribution By Catastrophic Desorption In Select Transition 

Metals", Journal of New Energy, 1,4, 26-33 
Swartz, M, 1998, "Optimal Operating Point Characteristics of Nickel Light Water Experiments", 

Proceedings of ICCF-7 

Swartz, M.R. and L. Forsley, "Analysis and Confirmation of the "Superwave-as 
-Transitory-OOP-Peak"Hypothesis", Proceedings of the 14th International Conference 
onCondensed Matter Nuclear Science and the 14th International Conference on Cold Fusion 
(ICCF-14), 10-15 August 2008, Washington, D.C. Editors:David J. Nagel and Michael E. 
Melich, ISBN: 978-0-578-06694-3, 653, (201 0). 

Swartz. M., 1994, "Catastrophic Active Medium Hypothesis of Cold Fusion" Vol. 4. 
"Proceedings: "Fourth International Conference on Cold Fusion" sponsored by EPRI and the 
Office of Naval Research 

Swartz. M., 1994, "Generalized Isotopic Fuel Loading Equations" "Cold Fusion Source Book", 
International Symposium On Cold Fusion And Advanced Energy Systems". Ed. Hal Fox. 
Minsk Belarus 

Swartz. M., "A BRIEF ANALYSIS REGARDING BREAK-EVEN FOR COLD FUSION AND 
OVERUNITY ENERGY SYSTEMS - The Case for Science Before Attempting Break-even", 
Infinite Energy, 41, 66-68, (2002). * ' 



Swartz - Appendix 14 (Exhibit "P") 



19 



The Board has overlooked that, despite what the Examiner has purported, a theory is not 
needed. 



As the Ahern Declaration states, 

"In 1987 I was charged with the duty to survey the field of the new superconduc-tors 
which were at first a great shock to experts in the field. I was selected wr this work in 
part dues do to my M.S. thesis in the field of low temperature Physics. It is merely 
coincidental that my thesis topic was based on loading palladium alloys with hydrogen 
and deuterium and measuring the superconducting transition temperatures. My two 
year survey concluded that the theo-retical underpinnings of superconduction were 
sadly lacking. The BCS theory was not only incapable of predicting the occurrence of 
the YBCO materials, it was incapable of making a priori predictions for any 
arrangement of matter. This observation regarding the lack of understanding in low 
temperature physics is not widely known. This lack of first principles level of 
understanding has been of little concern to experimentalists and has not discouraged 
extensive re-search support." 
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Fusion alternative t@ fossil fuels 

P§s1ed on §unday ; 3Ufi§ @€ ; I§§4 § %MBiU PEf §V Mil 



Iri th§ IRa§pgna§Rt:i6:yK Professor BRIAN 

3©iiP»HioN wfitis! 1^3§flffiafiiali_j 



Sir! In regarci to the ietter of Jon Summers (i June); ntfeiiSr fusion 
already works! the way io mm il work wis diffidnslfatea i§ 
years ago by Stanley Pdns arid Marlin Fieisehmann M afi 
inadequate; poorly analysed e^pe/iment By fiVii i#8ffe§fs_ 
speGialising in High=teffiperature fusion ied to the scientifie 
Gommunity GoneiuGiing tiriat "egid fusion" was § delusion; artel to tli§ 
suppression 6f slieh investigatiSfis.- 

Research continued in some laboratories nevertheless,- anei on § 
recent Visit to the US I visiteS one, witnessing an appafent-iV 
weii^designed experiment where IH§ K§at §n§fgy diitput- Was sSfn§ 
40 per Gent in excess of the energy put into the system. TStSI 
energy excess amounted to 48 kil6j6U!e§ pgr cubic G§ntirfi§tf€ df 
eiectroae; an amount signifieantiy greater than can Be aeeountgcJ 
for By any of the nofi^fusion meihanislfis suggisieci By t : he 
seepties: 

it should 6e feasible; aecofciing to §r Mitehel'i Swartz 6f Iff En§rgy 
Technology; the scientist in charge of the experimenl; to seaie tip 
this process to provide a source @f en§rgy' on a large seal§ tRSt- 
does not generate §reenh6U§§ gases and is radiatiSn ffei.- In 
frustrating such § aeveiopment; the scientists who dinouneeci' the 
origifiai cdid fusion research appear to have ci6rie mankind i gfav'§ 
disservice: 

Pf6fess§r BRIAN jQiPHiSN" 
Department of Phy§ics 
University of Gambfidge 

From: 

http!//afgument:independent:e6:u 
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Appendix "B" 
ICCFIO: A Mg§§ag§ Fr§ffi TO FrOifil 

As Wl send this issui 8f MM% Energy t§ 6uf printing cSmpany in ManefiesteF; NgW 
Hampshire in §§fiy SgptiffibeF; W§ fi3V8 just returned fif8Fn fee exfeiiSfStiiif fgfife 
IntgffiatiSnai €§nflfine§ §fi goM Fusion 0€€F1§) in ^ambridgg; MassSgfiuseffs,' very near 
and ai§6 at MIT, ¥§§, fegre was an HislSfig set 8f gxee§s=Rgat=pf8aUcing e@M &sl6fi 
dem8nstfati6n§ at Pffif. Uffi h, Haggisteifi's 6ffigg§ St MIT in fee ©epl- 8f EieetrieSi 
Engineering and €§mpUtgf Sgigfiggi TBife is a staggefirig amount 8f news aBSiit c8ia 
ftisien and i@W=engfgy fiugiear fiSiti§fi§ (L1M) l§ fgpgff flrSffi fee egfifefefiee & 18t t8 
digest even for a Veteran attendee 8f IggF^: Tiffii and spaeg d§ not aliSW a lengfey' FgpSft 
in this Infinite Ingrgy ; but it is likely feat by feg tiffig y'8u Fgggivg this i§m I Wifl HSve 
posted a special review §f I€6Fi6 6fi §Uf wife site wW:iiififiifg=gfigfg>;-§gffi: §f eSiifse; 
there wiii be a Ml hard=g6py FSpdrt in feg figxt issiig 8f feg magazine (8ut in M8vefnfeef); 
and readers staid ai§3 g@n§tiit feg ffiatgrigi fegifig p8stgd 8fl WWW.igrlf=eaSf:@fg: Mnlte 
Energy^ n6n=pf6fit Niw Iriergy F6undati6fi; Ine. plans t§ Sffef soon one 8r more §¥§''§ 
feat wiii highlight iffipSFtant gSfifgrgngg iegtufgs i arid |6§§iMy a set 8f §¥§'§ mfflfl§ feg 
entire conference; 

F6f n6W and t© whit y6ur appetite f8f m6fe inf8fmati8n; Here are sSffig 8f fee fiigH 
p6ints t5 bg taken ff6m iOSFlOl 

Bufing IgCFl©} Bf: Mitchgli Swartz i § palladium PfiUs6f/i8w eieetrSiyte e8ndiietaiiee 

heavy watef/piatinum ggii pertmed flawie§§iy m Pf§f. M§g€i§fglfi f § iae at MIT. ft§ 

eXeess power ranged from i#7^ to MWs as Bf. SWaftz altered fee expefiffientai 
gonditiaiiS: This excess h§at ; as fflia§ufid fey His pf§eisi8n* §«l@Sffigtef, pefsi§ted ffSifi 
Sunday August U t6 August fdfigif feafi 1€€F1@ itsglf: The exee§§ BgSt WS§ 
interrupted on fee iast day only t6 fefifig fee iquipffignt back t8 Wgligsley; MA , SfeefWise 
it WQuid have GontinUed much longer : 

Prof J©hn Bash 6f fei phy§ig§ department at f*8ftad State University if! §feg8fi and 
his summer high seta! student ffitgffis al§6 put 8n MstSFig dgffi8fistfati8fi§ 8f gxgg§§ HeSt St 

Pf6f: Hageistein's lab: They u§§d simpig but gffggtivg §§i®ifflgfii§ apparafuij whleli 

aiiswed observers to ghiek fei live! §f 6xgg§§ Heat f8f feein§eives: THis pF8vg§ fegf eVefi 

high=§gh66i students m be mere effeetive 8n fee km&m 8f mm& feafi feg u§ 

BipafBnent of Irlifgy and fee i ; 699=piUs MlT pf6f€§s6fs WHS fed n8t attend ig§Fl§. 

©nly tw6 MIT pf6fe§§6f§ attended < Pf§f s Magei§tem aad g^Pr§f ; Mgife kmm ; esfe 8f 
whom have been iavsived fe fee field sfeee its ggfiy day§.- (Hii§ ; dg§pitg fee il§ ts i§§ 

IGCFiO posters that I had eafiiif piaggd arSUnd MIT and a pf6miiient ad ifi feg gSstSn 
0i8be whigh Prof: Hageistein paid f8r ff8ffi his pgrsSnai fefidS:} §fiiy g few" MlT §tudgfit§ 



188 



shewed tip «8titntimber§a By th§ high=§ehggi studgnts ffl Pr8f: ©i§fe J § g?8iip firSffi PgFUSfid 
State University in ©rgggfi: (It shgiiid B€ figted that the M the §8§t§& @18Be trie 
lostofi Herald etiosg tg Bgyegtf trig egnfgfgneg; despite Having Been fepeatediy aierted 
about its signlfieanee:) 

Heiitim=4 eSffeiatf d with §M§i§§ Hiat has Been observed fl8W iri a §Slid=§tSte LeM 
deVigi By § labgratgfy gffgrt spgfisgfgd By the Hmffi government: Trie 3§t8ffi§hiiig fiueleSf 
rransmtitati6n gxpefiffignt eaffigd gut By die IWamufa p6iip 3t Mitsubishi Heavy" 
AdVafiggd Tgghngiggy givisigfi; whiifi Wa§ fgpgfted irl infinite Energy' (N8.47; pp.i4=i§) 
and lat§f published in thg Japafigs§ Jgiiffiai gf Applied Physics Ms n8w Been repYS&Hieed 
thi A: Takahashi gT8Up at ©saka Uffivefsity: ffi thi§ exgefiffierit; deulSfiurn 
hydfSgen) gas is madi tg flow thfgugh a palladium membrane onto which another element; 
such as @§§iUffi §f strgntium 5 has bggfi dgpg§itgd: Witfc fig energy input (olfier th§ri the 
pressure of the ga§) the dgpgsitgd glgffigfit ff§nsmut€s tg angtfief element. F8r example,- 
cesium deeiines and the rarg garth glgffigfit pfagsgdyMuffi appears and g?6W§. @F, strSiiriiiifi 
declines and fflsiybdgfluffi gr§W§: Thg tgfffi f grgw'" is appf§pfiat€ ; siiieg fg ffiSfee the figW 
elements; it is neegssary for thg starting nuelgi tg 'aBsgfB'' fgiif deuterium" nuclei! 
©bvi8usiy 5 this flii§ ggfflpigtgty in thg fa§g gf gvgfy eafifigfi §1 BSsie chemistry'; But the 
evidence for the fg§uit is fi§W gvgrwhgiming: it is figtfiifig §hgft 8f ffigdeffi aeBerny': 

There is mtigh m§fg ; Bui I nied t8 gfid tee highlights: tB8ugh the Mi fe§18fi war'' 

has mi yet been mm and it gguid still bg ig§t 5 the fieid mm te have picked itself tip with 

the remarkable turning point of IGGF10: 

©f: Eugene Maligve 
§epfginBef % Mm 



Df : MaiiSVe Was brutally murdgfgd May 14 5 1064 WHiig wgrkifig t8 Bring eSid ftisiSfi 
forward tg heip thi gitizgiis of the Ufiitgd Statgs gf America.- 



i§§ 



Appeiiciix "E" 

§2O0A luiPs Firry M #1 
North lirpfi; MJ 07047 

§epfefiffief i,l§§§ 

Mr. Ai §§re 
Deaf Al; 

ii: My m§re strategic isstig eoiiggfns gfigfgy^ I've included s§me afHeles with the sanie 
kind of investigative details about First liigrgy and their Ms t8 tfie current "fuiifig 
faetisn" in Wishingt@n : H§WgVgf ; I 5 vi ais§ ifigiudgd the iist §f attendgei ffSffi iS§f week's" 
"IQm International gonfifgngg on QqU fusm" and rUgbiigHted s§fne of fee fiSmeS; titie§ 
and enritiSs thg attindlls fgprgsgfitgd: M§, gold Mm is fiSf yet fggdy $8f Maggie 

eemrnefgiaiizatieri: Y§§ 5 g§id mm i§ fgai mi imm§ research mm§ : fo&g&figy, 

Bf = Peter Hapistein of MIT was fee eSnfenee chair. He did a ffiagWieefit j8& THere 
Was eVgfl a "field trip 55 Mi thg fi@t§i Wfigfe tfi§ §@flfgf§fi§6 W8§ fegW ifi iaffifertdfg. t8 
Room 168 in Buiiding U at MTT whgfg a livg a §verufiity" CmSfe=p6Hvef=61it=tfian=iii) e61d 
fusion experiment Was k§st§d By Br : MitgfigH SWaftz: 

I ieafned firsthand at this g6nfgfgngg that tfig vgfy Seadgffiig Mm g8ffiffiiffiit$P ,} 
is far more interested in determining nig physical and ghgfnieai gquati6fi§ ffl the languages 
they kfiSW than they afg in tffidgf §ttfidifig figw thg siffiplg spark jigs efidii§R efiefgy ifi it t© 
meit aiuminUffl: Thgy appgaf t6 g@ t§ gTgat igfigtfis td SvgfeSmpiigate thlfig§ ; fettt that i§ 
Undirstandabie; singe it ggiifofms t§ trig paradigms they afg rndst aeeu§t6ffied tS: Tw8 
names @fi thg ggnfgfgfigg atfgfidgg list afg rT6ffi T6yo1a §mM ft & §. La6§. TRi§ W8S 
m6st efig6uraging 5 singe Toyota fundid Fieisehmanii and P§fi§ in France after tHey" Were 
"fun out oft6Wn" by the Amgrigan Physieai §6eiety in i9S&i&§ : ifi my letter 8f 7/3 i t8 
Mr. TSshiaki Tagughi; pfgsidgfit & 61® of T§y§& M6t6f N§ffe Affiefiea ; I a§ked fSy'StS 
to fund research into "neW gnifgy" ifi a figW Way,- using a fgeentiy" updafM vefsioli of the 
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aftifigiai intiiiiginge appiieati6ii that ilM used t8 defeat @ary MasparSv in ches§ in me 
mia=^0 5 § : My pf§|8§§d appr6a§R WM in§iude gfigipfig tiie dSfS rrSrri ALL figW energy" 
experiments (at least as many as possible that Sfe pufeiishea) t8 faetSr 8Ht tiie "ieasf 
§@mm3n denGminatGf(s)" in them ; 

Let's apply a ffi§th§d§i§gy With a pr6V€n fraifc f€§§fi fSf igtgiffiififfii gpUffigj iSgifij 
strategies to the sgareti fef an apprapfiate inifgy alternative f§ §ii, gas ana eurfent-aS^' 
fissian nueiiaf p§Wer ; ii@n§ of WfiM af§ ei§afi ; safi 8f geSfiSffiigal. 

YSUfs tniiy ; 

•J§hn Miranda; President 
Zef^point® 



Best Available Copy 



Ammm u w 

If the tofd mm my new evidence t© iBBnttf the isafflinert "new" grat?n4§ rajf&ien 
and ixamffiif 1 ! new (purported) evidenee, then t§ §f§8te said Iviienge, the Appeitefft will request 
that eaoii individual asseeiated with Mbit "ff", enter their Beglamtieas ahSHt the field, the 
Appellant's §entFifeHti§n§, and the ©ffi§§'§ feehavi&Fr A Peti'tien has Been erne fed -rapjesfiBg §»§h- 




§*H!§rr !! r 



JBasanEfiXtBfflfiSR. 



IXHI1IT "D" 



§m 1939. §§ ^ tfseusf e& fl» &tff^^&Mft ivstSF fc» bar fjtfftg #» !P# 
Rem gfs wfts RiisfiiRiiRte m$m$m 9t pa $ Hf^rit^ §nt bReef?;^ 

Tftg tf^fT§miftBftem «periR»« m §M ra? *n§&ft ffis eteswBfl^BWtfitf' stag 



B Was S ^ plea^tifl fiF mg » ^ ^} Sfl flf «W S? Ife WStSMp I I^F?^ 9 SfSi? &§) 

mams 
m 



Commonwealth 
of Australia 



STAfo§AR§ PATENT 



i ; Leo John O'keeffe, Acting Gommissioner of Patents; grant £ StlHditf PateRt wlt'rt tftl fSilow'ing 
particulars: 

Name and Aciciress of Patentee:, ((m w . w . ^ ^ t 

E=§uest Seienges; 2166 Mieidi§fi§lei RSI9 Mountain Vi§w SA 94§43 Unit§d St§t§§ @f AmSrica 

Name of Actual invSniofs R@g§f § Stfingham 
Title of invention: MSfftoci for producing heal 
Application Number: 19078/§5 

Term of Letters Patent: Twenty years commencing on 1 §§e§m&§f 1 §§4 
Priority Detaiis: 

Niiffib&f Date _ Fij&Wlffi^^^ Ahi ^^ K 

1 §5§4l 3 §§g§m&§F 1993 LlNiTE© STATES §F A^E§I§A 

34§25§ 16 Mov§mfe§f 1994 UNiTES STATES @F AMERICA 




Dated ttiisSd'ay of July 1998 




U:§^EEFFE 
A§fiN§ e§MMISSI<§NER §F PATENTS 




FIB SS28H 



V& Department of Justice 
Office oftfie Solicitor general 



Washington; D C. 20530 



F§feru§fy l§; §§§1 



Hal F§M; |h;B 

Emerging" Energy Markgting 

firm; Ines (EEMf) 
1594 East 3300 Souiih 

saife iiak§ giiiy; Utah §4i§§ 

R§: §.w.a£ji2_v-i_Bi&icifi§m { -Ma:— a6=A3Jl 
Deaf Df t F©x: 

As requgsileci in y"©uf l§€t§f §f F§gruafy i§, !§§!/ I ft§f§fey eSfisgfit 
fe© fch© filing; ©I ifi ami.§Ms. curiae fefigf ifi g§ifigiiin§§ fo'ifefc SupF§ffi§ 
GoUrfe Rule 14 in the aB§ve=§afMli@n§ei ease .- 




gg: William Ks Sutef; Esq: 
Glerk 

Supreme G©ur€ @f the United 
WashinftSn* Bs@s l@§4§ 



unitID state! PATENT Am TMBeMAMM @ffI€e 

Board of Patent Appeals and IHt§fftF§ii§§§ 
Case 2009-- 1853 

Board of Patent Appeals and Interferences 

Box i4§6 

Alexandria; VA 2^313=1416 
FAX 571 273 fjOfl 

To Whom it Does Concern: 

Transmiftga herewith for" filing are the feiiQwing: 
1) pro se request for rehearing (three copies); 

I) Sit of Appgndielgs afid Ixhifeits ffi the* ii/§i/KH§ fteqm ffi MSaring*; 

3) €§pie§ are ifigiudgd as a @8 R©M edntaining ii§ Agjjendicies in the ReeSrd; ifi 
Ss§p§fi88 id the SaslsiSn; and In the &g66fd ifi gthef €§§g§ Sefdfe the SSard ifivSiving the 
Appellant (Two §ets ; original and 6§py ifi fdaffi and Hard disc jSrdtectiSn 68ver With iafed): 

4) A Notice of Appearance; 
§) This letter; and 

6) A §eif=addr§§§§d §taffipd pdsteafd ffi trig §iSffip §f the U§ PStgfit ©flee t8 ifidicSte 
receipt: 

Thank ySU; and Happy New Year 

Respggtriiiiy; MiiefiSli SWSrtz; §e§; M@|EE ' 

Westofi;M3ss 




€ElTlFl€ATE Of MAILING [§7 €FI L§(§)] 

To Whom it ©68s 6one6fn! 
1 hgfefcy eefti§ that this 66rrg§pfidefie6 Will fee deposited with" the Ufiited 
Poitai Sendee fey First glass Mali; f ostagg prepaid; in an enveiSge addressed tS 
Board of Patent Appeals and interferences 

iox i4IO 

AJjxandfia; VA223i3=i4§6 6n tfi6 datg feei§w".- 
Thank ydii: 

Deeemfeef 3 i 5 15 i 6 §w§ft2 



UNITED §TATE§ PATEMT ANB TRAOeAI ARK ©FfICE 
B@3rd of Patent Appeais and Interferences 



Case 2009--1 853 



Board of Patent Appeals and tnterferences 

AteW&4fi8k VA 22313=1416 
FAX §7i 273 OQM 

To WR@m it ©@8s 66neiral 



APPELLANT'! 
NOTICE OF APPEARANCE pw §i 



L Appeliant fgpgsts t§ re=inf8fm thg H6n@raMg ISafS §f his appeSrgiiee 

%x Thgfg is a hist@fy @f th§ IMaffiifigf fi§t §§fidffi§ the Ix§ffiifi§Fs j3i§§aifi|§ 
t§ the Appiiiant: The Appgiiant has askgfl f§f a g@p^ §f tRg fckgf mi §@ far 
been feftised: 

The Appgiiant now ask§ thg Oigfk §f thg gfe§V§ gfititigd §dBft fdf § g@py': 
Thank ydU: 

Rgspggtruiiy'; ^^0/i^£jf^^^^ y y *0 

Mitgheii swaftz; Apgiiafitj^ ^ 
Wg§t6fij Ma§§ 



Best Available Coby 



fh§ §gini©fi in §uj§p§£t §f 

(1) was n@t Writ^in f©r pSufel 

(2) is not Binding pfeeeeie^t 



fc H§ali§fi in § 1-aft jjSiiffial- afiei 
of £fc@ BSafel; 



Un"it1§ states pAtb^t m§ ?RA§eMAM ©ffige 



bef@re f he 
An id 



IQAS8 @f MteMt Ap^E-MiS 
IMterfereNses 



Appeal M§: §4=§§ii 

§7/371; §§7* 



Ief§re METE ; J©HN* Eh §MifH 
ies : 



■BEGl 



This is ail agpgSl gur§ 
ireijegiiiSfi ©f elaifns 32 
appii@a§i©n : fh§ sufe^§efe if a 

aire@ii§a i§ §©=§aI4@a if ggia 



^ppligaiiSa i@f ga§§n£ fil§ei ffiafiS 27; i§§§ ; 

1 

Aim 



P'SBgf 88: 77 



0> .2 SI> 



f JUL 1 8 

""S^lfTTERFERENCES 



QN BRIEF 



ana $ASr1M ; A^ifiis^£g.&A.v:g-gg.fegafe 



JOHN D: SMITH; Ain^M^JM^Mp, 6eci$ifiR t» AppgSi 

IN Si §^/ASfz,« 68--1167 



uSRE- 6§ §5 U:S:@: § i§4 ff8m fciie firtll- 

i§; sii eiaiffis is 

fefegr 6l €K§ elSims ©n igpgSl- is 



Best Available Co by 



Appiai m-. §4»29II 

App-UeaHien §7/371, §37 



againstl 6 he §6a6ga gr§uneis 
page 22 = ?hus ; We sunSnarii 
appeal e3 elaims iiriaer 35 U 



y sustain fefc§ rg§§efci8n 8f tfee 



Unaer 35 U s §:§ s § l§i ancl 2 
enaBlinf aiigigstirg ; i:§ !; 
in fefie puBlig's possession: 
2Q3 mm Ml; 255 (§§PA 1§7 



in ggnsiagfiRf 6Rg gacimiRgr's f§3§S6i8n Si fefci Ipgftiicl'' 
glaime f©r aniiaipaiiSn ufiagr §5 U:S:@: § lS§ §83 8fevi8tisn§§§ 

una@r ai u : § s @: § i§§, w§ if§ §uia§i ky 6fcg Iunasffi@nt-ii £-@8§6 8f 

a patlenfe laW 6ha6 ref§r§nees f§li§a iip8n €8 STaBjSSffc I fg^§et-i-8fi 

S U.-S.-g: § i§§ miist jSrovic^ In 
6fcgy mu§6 giag§ 6R8 gl-giffiS^ ifiV'infciSii 

ia-BB-aaiaa , §§§ P.-Sd 3@§ ; §i4; 

*^§) : An invSnfeiSfi i§ H8fe gSssesse^ 
a£sen6 §@ffi§ JcnQWn ©r @&Vi§d§ flay 68 make i-6: Ml- 

H§re, lh@ 6gghn8i-8§y inv8iv§8 i§ 88§ BSsgM pfifieifSliy 8fi 
£h§ W§rk ©I ana piaMigaiiSn ©I Pgns/Flgi-seiimann foliicfi RS§ Been 
sUBsganfeially aisg*gai6ga By 6hg a66§ffip6§ 8f 6R8§g sic-illiS in fefeg 

arfe ti© aupiigafeg fehg fg§uit-§ §1 fefesis mztez §is&£iy- ; feg§§d sb 

lh@ re@©ra Bgf©arg Us, 6Rg rjgfgrgnegs .68 iJ8Hn§8n in8 efiin einnSt 
Be" rgliga tipSn 68 §Upp8r6 gfes gxiffiifigf ' s rg|gg6i-8R§ i-B fefeig 
6eghn@i©iy: AggSrSinfiy; d§ ganR86 §Us6ain 6fc§ 83@ffiiR8F'§ 
re-jgg6i©fi§ Ufioigr 35 ¥:§:§: g 1§§ Sai 35 tf:S:§: § l-§3 : 
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Best Available Coby 



Appgal N©: 14=1111 
Appli§ali§ri 07/371; §37 



Representative el aims 



32 j In a proe§§E 
isofeopie fuel usiiiff a ma tie rial 
a metlliSa for monitoring tRs 




3 isotSBie fu§l- WifeHifi s§±a friStefial 



^ mefhanifaily ^g©yfel 
me§hani§al viBratiSri @f sat 



§ling §§ia^ma§@fiSi fe© enafele a 
$ material / 



prevising means 

fsiiswing* 6H§ 



§§r §xsifein§ said vifefafeiss; [sie* tf$j 
si §aia vifefgeisnii §tati; 



^42: In a Jroegs 
inau@§a nu§l@ar fusion r§a£ 
isotopie fuel in saia fnal§ 



fSr gf8auSin§ Sn ilSStfSSfiimielll^ 
2ii8n;, a^fngtiiSa.iSf mSfiitSfing feiie 
~ial I fiat comprises : 



gri©f art r§f@r 
§viaen§§ §£ anticipation ai 
Johnson 

@hen et al ; (§hen) 

The E§1 lofting re 
the®ries pUBlishea I§ll©Wii 



2 Seyeral §f tft§s§ fef^f@ne§§ 
pr©se§uti@n ®f ApplieatiSfi 
presently unel§r appeals 



32 aria 42 af§ f§ff8aiie§a BelSft: 



2 y> ~y* <"> 



_§§U§i4ng 6n§ gi§S6r©M@ §S i§ fe8 SfiSfelf it 
leasfe one vi©rat§i@nal ir§qii§ney 8f §ai-& §l@Si§r6ei§; 

inSiaginf ail liasi §n§ Vierifei§RSl Erefueney ©I §3 id 
elesir@Se ; and 

ffi©nii§§rin§f said vl-ferali-Snal f rSqiiSriSy"; 



§§§ r§li§a iigSn fey- €fe§ gx-imlriif 31 
id SBvi-SiasnSss ar§: 



,< 693; 119 

r"\ »— y»\ #— 

; 859; 225 



Sept: 15; 1-987 
Util-y 25; 1989 



§§ Si rSSSfS 2 rSlSfeS tS eSld fy§i8n 

§ feh§ initial f§gsrt fey Pi@i§gi5rRafii5 

§ne§s W§f§ eSfnfnSniy eit§d iff tfc§ 



Best Available Coby 



Appeal N@ s §4=l§fi 

Appliea^iSri §7/371; §§7 



nueleaaf £Us±§fi f " pp : 3Q1 = 3 

AspQen 

(Unifegi K-in§a@m pafeSnlj 

an9 Gamma = Ray Emias-iSn Rafi 



and f©n§ in ^:-ligg^-S&afial..--§fegf5^ i «Ei§e€r8en , §ffiie3iiy' ifietu€e& 



§8 (1989) 



231 195 B 



fftil: 11; 199§: 



2§ f 6£fi@r PusiSn Pr8ciiicts; Sfig Potter ifi . 



n®: 2 f pp: 133 = 148 




1989) 




pp : 30=37 {1§§G) : 



BgigfiBaghef et al: (§§§§nBa§ii§£). , »§§S£€fc §8r §Q%& FHsi-SH ifi 
fiasfBa=@ha?fgi ?a=l anS fi=§ §y§€§m§;" § g8M^a-L-8-3^ids-t@5 
Ener.gy .i R® ; 3; pp: 315 = 317 {199^}: 

liihspi. "Fnaiffi ifguhaha Mfjfc J§il£§g f88n v By Sgiiysi f 




BafQWne; "'FUsign' glaifn is 
■The„M&W„X§Mi€^.Tling.R : pp.- A2 



pp: 271 = 278 (1991) : 



■Tae-H§n§.lUl.u-Aav.gJ^.is§jE : . ; 1 



§lalg; H Pgnsi§©la; Spain (May/ !§§§).• 



(1990 J 



no? ,Z 



m (May 10; 1989) 



IPP 



§rg§€§3 WifeK Seoffi By p1iy"§i-ei§§sV f 
A22 (M3y 2; 1989) : 




Ihanaier, «@©vgrnm§n€ lafe fina§ §via§n§§ S8l^ liasiSR i§ 



unnMtngifga pa§§ (My. 25; l§8§) : 




AftM 



Best Available Co by 



Appeal N§-. 14=1 111 
Appliea^iSn 07/371; 937 




in 'ggia Fusion' Expgrimgn 
pp : l§3=i§g (SeptleniBer 7 ; 

Dafani (Sa§ani 1 §§) j_ R §§l€l 

fe igning I' ^ gfiemi-gal— S-.^" ~ i - a 



Frav§i ©f ff: F: @SSjc§; H8ia; §31 i& 

aaa ia=i§ (Safc Ridge,- tn ; ©sk- Siage 

31; : 

^SnviniiSfiai SSure§§ §1 Fist iJguferSRs 



(MargR 19 §2) 

Da§§ni (Safani |§3); "lia£g§ 



=S;" 228 EH3ES.SeS-HEKEBRS.-B : 38: 1/ 
±989) : 

fusisri €aic§§ a iieic-ifif; feyfe fc§§p§ 



En ga-nei ?r-inq— Nefoa 



(June 14; 1993) : 



IiaB§rafe§ry; N§§a€iv§ RSeult^s 
37 |.EI^gfan§a^^^^^ 



(June 1990) : 



(S§pt§: 16; 1989) 

Fleisghmann.et; al ; jFl§is@Hmafin5 
nuel§ar Ius£©n §f a§ut§efi-UT$ 
pp : 3§i=3§8 (!§§§) : 



Fleming efe^al : ^ (Fi§fnin§j ; jj 
E-leefe rSehemi gal Incorporate i 
Palladium; " 9 JgUrn3i-g#^RT 
(1990) : 



FreeSmafii "A Japanes© glaitr 
p : 438 (April 24; 19§2) ; r 



GSzzi efe al: jgggzij "Mu@l 
Ele§ilr©iyt§i§ R@auefeion of § 
9 JQUrnal^oJ^RUg^gn^Eng^gy^ 



Maafigia; "kukeWafffi r§e§fi£i 
S&ieri&iafe : p : 10 (@§€§@§r 3 



6 @sia Fusisn i§§ui€§ Fiii ts ffii-fi §v§f 

Ss; pp: §§=4l 



pisiUivg MUl€i=§g|g§€8r JjgtdfefSn @Siinfeef 

'>' Exp§rim§n§§ in an UfiiifgfSHnd 
is ana FSsiUivi &r£i !§€&§; " 
laa^jaaB-Saieaee f n© ; §, pp.- i-i§§=ii7§ 



Falleif efe al-: (Fail§r) , »ifiV§§ti§afei@fl Si §8ia FiasiSn iff H§avy 
wafeeg, » 137 f^aai§giiM.,-^g^ _^gffi. ; - { -^g££g£s 8 a©, i, pp.- §=ii 



= ann) ; "ligeferSSngfiiieaii^ iflfiteSS^ 



2rie stuai§s 8f 
iilSR 8l HydrSSgii I §6 topes i-fifeS 
qi.8n-Eng^ ; 8®; 4; PP: 517 = 524 



ggngrafegs tf@«r BgSfe;" 25S gSAgggg t 



§ar aiii Th§riilal- If Igefis §uri-H§ 
§gu€@riuffi a€ gai-iadi-uni eagfeSag; " 

: fl©: 3; pp: §4l = §4§ ; 



§fi i@f japan@§g esi-a iu§i-8fi ; " MM 

1; I§9§) : 



Best Available Co toy 



Appial N§ 5 §4=l§Ii 

Appliea^iSn §7/171; §|7 



H§iJaS.§l al.-i if §gareft fgf 
jgdmrnunieaM-Qna : n@: 4; pp.- 



§§§=313 (i§8§i 



fig: 4; pp: 451=4§4 <!§§§) : 

Hgn£grs©n §fe al: (Hgnagrsgri) ; H M8rg §§§refi§s i8f §8id Fuii-SH; 
§ J:§-ugaa-L-Si^lU§^n--BRg^. : H© ; 4; gg: 475 = 477 (1§§@) : 

HiLlils, '"Sifnifiganfe EffSrs Rgp§r€§a In Ute§fi FusiSn ExgSfi-menfcs; '»' 
JI!h§-Wa§Ring.fegn-§g§fe : p : M (May 2? 1989) 




@i-F-Usi,^n^E§gBnQ-lg§^ f pp.- 327 = 829 (§§§§mB§r 1994); 



Kr§y§a et al s (ISfgysa) ; "A gri§i§il afialysis ®f il-@etfS8Rlffii-Sli 
nueleaf fu§£@fi gxpgrimgriSsj « J-:— §i§g.§-g8§-Sal^§feefn-^ ; 
pp: 437=45§ (1989) : 

KU@h§r®v gfe al:, I@§F=4; «£al6f imgfcg i§ MuSigir* PrS&iefei 
Measurements ai§ §I@W §isSh£rgg in §§idt@rium; »' i§gg=4. » Afeifef SSfe 
n-. i; 2 ; I uniiUtfiBerea page (8@§§mB§f 1993) 




It 17; 1989) 




& S§n§ f ing s , 1991) 



Mall©ve (Mali©v§ 19§4) , f5 Th@ puMisfiifig fi-S§§8 ©f fefi§ eSnfetify*; "' 
ffgia -F-UgjQlr pp: §§ = §§ (1§<>4) : 




pp: 323=329 (1991) 



MeliSh g£ ali (M§ii@Rj ; «S6tn§ Lessons frSffi § Y§ars 8f 
pp: 397=399 (1993) : 1 



i 



Best Available Cdpy 



Appeal M§ s M^Mti 

AppiigafeiSn §7/371; §37 



Menlove^eg al : (Mgniove). ; 
Ti aria M in PrgssUrigga § 
Eusibgfi-BnSEety : n© ; 4; pp 

Mil§§ _§ t_al : (Mil§§) Ji§§€ 



^Sasufgingnfe ©I M@ufer8S Emi§siSf5 from 

Ma H§ii-um MgSsufgmgnfcs in 
Mie@ ; GH§ffiisfefy givisiSn; irivtl Mr 
aion.- GRiiia feSKg: PA.- Bs^Sffitte^ 



FallaaiUffif « pp.- 1 = § (ehi-na 

Waa?iarg ggnfegr Wgapgfis givlsi@n) . §foif& &§)€©; @A; ggggmBef 



ilgSlrSSIigmieSi FusiSn Sf Sgufcff iUm in 
4§§1; f§§§§ 7§§=7§§ 



Miskelly gfe al: (Mi-sk-glly) 
GalSriLmiferie Eviagneg f@r 
gallaainm: » §4f ggigSgg, fi 
(NSvernSer 10 ; 198§} : 

Mizun© efe al : (MizUri©) ; "MSffiaiSiis M§ife EV©iu£i8n frSm Sf§g§ 
Typg Pr©£©n §©fiiugfe@gg iurl:: 
in Altlernafee Ilgg^rig FiSld 



SeareR 



My^r§_§l al: (Mygrs) ; '"'i 
i®n ImplaniiafeiSn; " 9 ilQUBnM 
(1990) : 



NSniiiski g| al: (ll©niri§fei) ; 
Analysis ©f Neuferofi Anei ©anuria 
Pr©au@i=§; And PfWgr In Iigflf§gRgmi§ii 
§atm@dg§ ' , " 1§ F-usien 



©hashi §§ al: (©Hashi) / "S 
& f§n§ Papg*, » §7 aamsaai-ftE 

no: 7; fp: 729=732 (198§) : 



PSliaSK, »e©ia Fusi©n\ 
.Y§Il{Jrimgg : pp : @i ana @il 



RgRn gfe ai : (Sghn) ; "TKS ... 
FUsiSn: S@rU£iny f invggiivg 
■laf §Emafe-i.en-§uLl-g.^ -ln f n©: i 
Sfeailes Navy? Qit-ig© al Naval 
1§93) : n 




Salam®n_ei al: (Sal anion j ; 
ray§> eig@fer@n§ ana pr©f§®ris 
cells;" §44 MafeMre : pp ; 4@i 




fcen-um 
998) : 



§h laf §sia Fu§i-8H §fe §/g^ $ i usifia 

1 .@l-F^sA@S-Eag-g%: r B8: 3/ pp : 2^3=268 



iigSfnmBnfes §H '' Mgasiif gffignfc a2sd 



ma=Siy EmissiSn Sfefiif FiisiSft 

pp.- §7§=§§§ (May i§9i) .• 



©f TK§rfnSl iri Fl@i§eRffiififi 



@gri^§a in u:§:; is HSfe in gspafi;'" §&g-Ngft' 
(M8vgmB@r 17; !-§§§) 



if a IfifeggiiSfeiSRSi Sonfgfgneg on gSld 
i NftVSG P=358G; Pf : 81 = 90 (Unitfega 

1 igsiareh Asian ©lliei; ffafiuary=Mifeii 



la Fusi©n Rg§gBi-Sn Pf@aid€§s §fia Tfigif 
^sign-^figggyr no.- 4; pp.- 483 -"4 §5 



iiimifes Sn feH© emission Sf figutfons; V : 

IrSffi Pons/Fi-gisSHmann gliefefSiyfeie 
=4@S (Margfi §§; i§§§) 



mi 



Best Available Copy 



Appiil NOs 14-1111 

Appii§ati©n 07/'§71/§37 



Samgin e§ al (Samginj ; "T 
Neu€r§n Generation Pree§ss 



T^fig 



shani efe al: (shani) > "Evi 
FUsi6n iii g§u1§§riuffi Al3§8rB|§a 
g§mmHni.gafei.gns ; n® : 1; pp: 
-1989) : 



Siivera al : (§ilvgr"l) ; 




"SStifegfSlgSl giliiaiuffi it temperatures 
iuf§§ €8 i§5 fefeSri §8afSii fSf c8M 



(N©vemBer 15; 1990 ) : 



Srinivasari; "Muei-ggr Fusi@fi 
The Intlernafeignal Sfeafeus 8~ 
'gaififlgfii pp: 1=27 SRd 31=4 



i in an Mgffiie BSlfeieg- M Uga'aSg Sfi 

(Afrii is, i§§i) • 



Sfc-ipp; _"Ge©r§ ia @r®Up @u£l 
'§©11 Fusi@n j Glaifns; " tkb 
(April 2§; : 



Lngs ErrSrs ffeal Lga T8 wifcMrattil Sf 



Sfeorms gfe al: (Si§©rma) ; "E 
■17 EH3.i^n„T.ggfeasl Q^y . pp : 



3Z 



SWa§f€z f "§Uasi=0nf 
si Is@tl©pi@ Fuel Into A % 
pp. i=i3 and 2 unnumggrg€ 



Dim§nsi@nal 
M§lai 



SWarfez"; "Is§€®pig Fuel Li©ai 
Elects rode , « «JEf_T.ggHnal.g^y. 



F-u5.isg.fi, pp : xiii; §@§, 425 = 
L§§3) 

WGBH = TV f Sh©W #18 §2 Trans e; 

pp: 2=19 (ftgtf Y®rfe; M¥; i?8i 



s Inf lugfigg 8£ GSnaueiivity on fcne 
in Pr8€8n @8ndu8feifi§ §8li& 
unnumfeerea page§ (ieeemBef i§§§} : 



Bvi^§ng§ l8f S §aSJc§f8ufia ilgutfSR EntaSed 
53=57 (§r§a£ Brit^ii-ri; PerglrnSn Press; 



=1/ fi8: 14/ pp ; §M3=§MG 



§8fer81y€ie Tri-fei-iim gf8aiiefei8fi/ « 



_ _ fez; FuBien Faef 

Fusion EKp§rim§nfe ■ 'Phas§ = ;i 

Fugigri ggniigr;" 4 F-u§i8n-Fi§is ; n6: 2; pp.- i^=4§ ('&u§iis£ 1§§2) V 




MSagl Sf ElgeSrSefigmiL-eil B8iaing 
al;" Fusi©n-Jg€nfi81-8gy .; M§#i4§§§§F/ 
irSitfiiifs (iJantt§ry 4; : 



Liga§in§ GSupl-ga €8 RgSeli-Sns Sfe an 
6 unnuffiBgfga paggs 



(E>§@§m6§r 26; 1993) 

fauBe§ ; BAg^sai.§KgE--_fKg-5fear:fe_iiiJg-^ 



4§§; 475=481 Y8fK-; RafiaStn H8U§@; 



ipgj "mm-. §8nly§i8n is a 

iJSHrnai gfapiiiSs; IHS:; ^ffii §§; i§§i) 



7 



Best Available Coby 



Appeal N§: §4=2921 
AppiiSaHigR §7/371; §37 



wiii (w-iii); »g©ia Fusign ^v§rvi§w 
pp t i=i = i=§i (saife iafcg |i 

ifiSfeifeUfeS, 1§U) An i inv-g 

lni®rmafeitgn §§riS§ 1891176 
g©la Fiisign InifeiilTifee; Uni^grsigy 

Ziefler §t§ all (zigfigrl ; ''§i@@£rSefc@mieai- Expgf i-fnent-s iS §8lcl 
NUgleair FUsi®n ; » §2 Ih^i^^-Rg^gfiL.fceMg^, 8@, §§, paqgs §§§§= 




2932 (June i§8§) : 

The appgai@a glaiffis §|=43 sfcanci f§§§ggga anSif 35 U:S:§: 
§ 111; first parairagh; gnlBlgmgnt rgfuirgfngrit-; arici ufidtf 

§§ u s §:@: § i§i I@r Lagfe 83i §p gri&iiily 83? Ufei4iE-y: 

Agg-ife-ionaiiy, agggalgg glahms 32 = 43 stand fg^get-ga WiSZ 
35 \J-.S-.G: § 112; seeona p§a-aefr§pk; as feging inagfinifcg f8r 
fai=iinf U far€i-guiariy pgijnl 8U6 ana ai§€ine€l-y- glll-ffi 6R8 
sUi§>3eefe matliler WM@K appglianis fgcfSras as €Rg invgfifci-Sfi: 
Furilh§ri appealga elaims 32 anM 35=4i sfegna rgggefcga iimigr 

3i U:S:Q S § io2 @v§sf jgiin§ Jn : Finally"; appgaiga sisirag §i=4i 

al§© §€ang rg^ggfegg unggf a|s U:S:@: § i§§ Sv§f tfSHngSfi ifi Vt-ifo' 8f 
GRefi: 



In img af&im Qi !§§§ 
fehe University @f Utah ang 



giggtf8gRgfni§fc§; B: Sfelnigy Pons Sf 
MSrfein FlgiseHmann of SSiifcn" Hampfe8n 
University in Enejlang rgpgrtga gRSfe tfigy- Hii stteegisfiaiiy' Slffif^ 
©Ut a sustainga nuglgir fesign rgagtiSfi §€- r88fn fegffipgrSfeufg 
(i:§:* «s§lg fusigfi") in a small §n 3 i-ajSSrgfeSry €-aSl§ Sop: 



8 

AW 



Best Available Coby 



appgarga fe© §© in§© £fc© pa 



generatlea §r§at= sfcgpfeigisffi 
@laim§ @l P©n§/Flgis gfrmanfi 



Appial H©; 14=1111 

Appliea£i©n §7/371; 937 



tr§ p©ns/Fl©i§©hfiianR gMpgriffigRialian isvsivga spssstiss si s 

§©mmon eig§£r©iyfeig ggil Wifefi a gaii-aaium gifeRSag an3 § fiiavy- 

•waiier {agufeg^iiM ©xia©) §i§:girsiy€g §siv§Bl: ths! gaiia&bHfli ms 

a fflSlal ©apaBlg ©I aB§©rfei?i§ lSr§g amSiinfcs ©I §ag@8ti§ fe^f8§§H 
Was Wgll imSWn; ana in feRg PSns/Flgisefeinann ''881-3 lusiSfi'" 
apparafeiiif a§Ufegrium (Rgavy Ryar©agfi) £gfi§ (§* iSSs) gli§§gg&y~ 



as readily as r§§ui-ar hyareggii i©n§ (g*) H©W8V@f ; WR£t 



i©f £h©§g §k-i4i-@a is §h§ aft fo'Sfi tfie 

€hafe a §us€§iiiga SuSie^r iusl-Sri 
rea§£i©n ail r@©ra fegrnggfafeuzg R§a feggn elgmSnsfcf §€§3 WftiSft 
ailefeaiy pr©au©ga §r©a£ aff|©Unfes ©I gngrgy; l8r ixafftBl-e; fSiif 
Watlfes ©f p©Wgr £©r ©agR WallS ©f iRgite gSfo'gf.- 1 

MUeh ©f feh§ rgg©ra Bgf©rg us in Shis afgial- invSlves 
puklieafeions ©eseriBing fefig gon6gfng©r§ng6us atfegmpSs 8f fcRSsi 
§Kil-l§a in fen© aril fe© aupiigafe© £fig g©S§/f i l-@isgHfnifiii rglults: 
The experimental i©n agserifega in 6R©§g a@gum©ftfcs g8n§6itiife§§ 
g©mpeiiinf ©B3©gfeiv§ gviagnp© ^usU-fying €ft§ iHifeiSi aiSfegliif Sf 
tlh©§§ skillea W©rfegr§ in m ?©ns/?i-gi§gRm§nfi grSmi-Sg ©I elitfi; 
gheap Sna afeunaanil gfig^gy' w|ifeh©ufe §ia© gffggfes ffSffi «fegfei§t-8g fi 

g©ia iusisn: 



Seg HuizenfS; sgggn© :fuil p§f§frapH §t pief© ix; 



Best Available Coby 



AgpU§ati©n §7/371; §37 



Exemplary ©f the initial rggSrts I#Sffi Jlc-iiiia «f8r1?§F§ 1§ tfe§ 

sfeafe§ffi@fii i?@ffi %te mii fttsisa fesaffi at tha uaitaa MiHfgteffi Msais 

Ingrfy Auth©rity at Harwell (§§§ @@@K§ at- pag@ §} that iffcgf a" 
eemprehensiv© ©xferimental Sr©gram involving § ffi8num§ntai eilSffe 
attempting t© virl-iy feh© Pen§/Fi@iseKffiann S8ia lusiSii eiaiffi§ t-feife 

[ijn n©n© ©I thada axgarimants m§ thara any 
©f Iu§i©n tafiinf piasa uMar 



aiia 




§via§n§© ©f Iu§i©n ta 

ele@€r®gh§ffiieai aMi% 



|h§g|^w§|^|§ §yi|ansa ai axsass haat ganafatia fey 



In similar lashi©n, a team §1 §§i§Bti§t§ at £fe@ §ai-i-f8rfiia 
In§§ittit§ ©f fe§hn©i©gy (§§§ ij@Wi-s afe gag© 3§§J in^ieita^ that 



iwjith a variety @i mataiiu^fitsai 

gar© treatment pr©g§^Ure§ 3n^ aill8r8rife 
eie§tr©iytles ; ng-emaeag© na§ M$n ©etai-Haa" 
f©r any ©35©§s§ ©filMi-py/ naiitrSfia ; gammi 28fi 
$WiU\m ©Jf UU\m pr©c&gti§n during- 



eie©tr©iy§i§ ©f w&8 with paii-a^ium gatn8da§: 

[Emphasis ours ; j 

liitegWi§§, researehgr§ at ganglia ffeti-Snal LiaBSratSfy ('§§§ §ffifi§ at 
pa§§ il§5) rep©rtea that 



in]©ne ©i the ffi© 

systams that wa 

agteetaBia rigut 



stats 
h©Ur 



(©fie st 




than thirty gsia Iii§i8n 
a§t ig-atea* prsguaagi any 



SSiffi/. With an_avafl§g 
neiitr©n gUrsts Weir© a§tagtea ; 



eeeeBaDdte neutron emission; wien an 
tati§ti©ai Un©arftaintV ©I 5 naUtrSfis 



ati8fij : tf8 signiiieafit 



And Ir©m a t§am ©f fgsgar©h§r§ at th© Massaehusatts ing§ittiS§ Sf 
fe@hn©l©§y (§§§ AlBagii at m§% 13§) , it W&B afeatSS 



is 



Best Available Copy 



Appiai N§ s §4=l§Ii 

AppligaHign ©7/371; §37 



exggss pgWgr 
fUsign pggaugfeg 



l-g^gls Si §e§tira§y*,< fig 
ih£ 8r any 86fi§r gviagfigg 8f 



Finally^ in @ar|ii§izin§ Ifjg Pons/Fl-gisefirMnn f@g8rfe; Httizefi§S 
genginaea (pa§g 3 9) Ihafe 

feh8 gravinf f@£ lamg, n8fe8rig£y SnS gifcifit- 
rigfifes 638ic gr§e$a§nS§ over £6l-i-8fo'ing fcne 
normal seignlific: prSSgaufgs: 

Against! 6he aBove kagiEfrgana ©I sfeggfeieism angl failure 8i 

e^erimeniiers WgafigMdg €-8 ?@f?8augg fefcg fg§ulE-s Sli§§@aly 

©Biained By fgfis/f iei§@feiBSig5, agpgiiant f£i§£ fefig Srgsgfife 

spgiigaiiign whigh ag§ggisg§, «s nsvgi- ingt-nsa asa §v§tm Is fRsai-tSf 

and aegelgfafeg gi-ggferg§ngm3 gaily iniueg^ Hiielgif fu§i-8fi 



rgagfeigfis" (spegifigafcigfi; 



pa§g § ; iasfe gsf a§f agfe) .• ifi m 



appargnfe rgfgrgngg fe8 fefig 3f ?6ns/Fl§isSRmafin; ap^iliafit 

inaigafees fehal sUgh iHsigfi rgaet-iSns "havg feggfi fgpSfli^"' in tiie 
prigg aril »ali=h§U§h €hgy a*g aifligulfe £8 8fe£-ai-n« |§f 8Sif iSifeiSS; 
pafS 4, -lings g ana 7): Ia§igaiiy ; Sfg§£iafi€'g gg§gif iSSfciSR 
invgives a n©vgl gafefigag mim is 8urp8r£gaiy aM§ fe8 VifefSfee St 
a natural IrggfUgngy in rgSptnig 6© gigg|f©efigfRieal-iy ifidueSd 
nuelear fusign rgagfeions: Appgliant f s i-nvgntiSn al§8 inei^§§ 
fnSafis fe§ monilgr fefig frgguglrigy §f fefc§ ea£-fi8dg i s vikfafciSH §B& 



4 NUm§f§y§ gfehgf pUBligaliQns rgfgffga" feS i-fi fcfig Afisfoer 
fepgj?t similar iinSlnfs ana sk§pt-£§ism Sfii sei§n£ifiS 

fgmmunity EefaEalnS lh§ pyfp©rt-§§: *§§iii£-s 8iSiiifi8€i ffSffi e8ia' 
fUsien exper imgRHs ; 

.11 



Best Available Coby 



Appeal N§; 94=2§Il 
Applig§li©n §7/37i>§§7 



m§an§ r§ia£§ Ir©§jUgney 

mass Whieh Hefaia said 
las 6 paragraph) : 



IUs::©ri 



changes' feS 6Rang§§ in feRe SifcfeS&c 
r§§@fei@n§ i5 (igSeifieSfeiSfi; glg# 5; 




We aiar§§§ ih§ r§3§@^::©ns ©f She afpSSied Sl-SifRs tifi&f 
35 U:S:@: § III; lira! ga£ii§iraifc| gnaBigfitgnt- f §^if §m§nt ; §Bci 
UMer 3S U:§:§: § i§i Tfi@ f@3@et-iSn IffiSS? §§ U:S:§: 

§ i§i i§r la§K ©f Ufeilily l:§ 6an6im8un€ £8 a f§|§6fci8n iffidif fcftg 
h§W=fe§=use pi?©visi©n ©f feR^ efiaBl erne fit SiausS 8l fcfii first 
garafrafh ©f §5 **:§«§« § iM: £UgB-I@ygfc& « 4§§ F:M ii§7; i§4§; 
i§9 US]?§ 4i§, 434 (§§PA i§vij §u§R §8mf©sifei8fi§ ire* iff fiSfc 

useless; appeiianli's spg©iJiig§£i©n SafinSt- Rav§ feaugRfe R6tf fc8 ii§t 
fehem:"): fh§ ia§3c- @f Uiilhfey- fe§gaus§ ©I ifi8ggri6iv8r5g§§ (-1 
quesili©n ©I iaeg) , ana fefig afeggngg ©f §naBi@ffi@Sfe (£ qugsfeiSfi 8f 
laW) are fehus gi©s©ly f©iat:@© grSunSs ©I ungate gfiSaMii-tey: tfeSSffigS 
aL-fimLaa , §77 F:la iB7§, iiei-; ii ff§P@S€l 1§4§; i§4§ {Fgg; §i3F: 
-1989V: TR§ laW ana £n@ laifei H§r§ S8mfgl us §8 iiJiSSifi fene 
examiner '§ re^eelisns under €h§ aBS-vg §gg£i8ns 6f fefe§ steatuteg: 

Wlfeh resg§g£ fe© lh@ SJltg§Si©fi§ rii§§d undg? §5 U:S:§: § i§i; 
■initially We n©£g t§Rg gxa{nl : figr f § R81-aifi§ fehife €tiS utility 8f fine 
glaiffiga iiivenfei©n is Saiga Mg©n ai4gggSi©ns feRSfe BSrdgr Sfi fefef 
inereaiBle oaf ©n aligf§Si©i|i§ fehat- WSuia n©€- feg fSS&iy 3t6Sg§&§$ 

I! 



Best Available Copy 



Appeal m-. §4=i9il 
Appli@ati©n 07/371; §37 



By a sUBsilanfeial p©rti©n ©I §Rg seigRfeif i-e eSRnriuniiy: See fcfci 
AnsWer St fafis 4 aRa §: ilfi^gf siigfi eireufnslSHg§§; §s eBfrfetl^ 
n©6§a By fefie §xS»ifi§f; SfegiiSiiV§ gviagRgg 8l SpgrlMiifey is 

?§fuir§a, »wh§f§ an agpiigiiRfe g?siis§6@§ utility fs? ifeg sitiffisei 

inv§nfci©fi ©R ail©§ati©Rs ©! fc-Rg §8£fe WRi-gfi £rg 8r $8ri£r Sri tfc§ 
in©r©aiBi§ in ilfhl 8f g©R§©mg©rary icRStfiieigg 8f fefe§ glflieular 
arl, ilh©§§ aii§fafei©n§ m&i B© §ttB§feaRfeia£ga' fey See§glSfeii 
@vii§n@© s » In-E©-E©ggfi§ : 417 f:M 1§7§, l§?4; 163 U§g@ §89; 
(@§fA i§g§) : W§ agr©g Wim £Rg @xaffiin@r fck&€ feftg &§§£&f£ 
Ugili^y Rgre falls i-nt© feM eafeggSry- tfRieR H B@ra@rs 8n fcfig 
inireai©!©" in li§Rfc ©f ©©Rtgmg©rary JeR§fol-©a§g 8f fefiii §§ 8f 



June 27, 198§ ; i§R© aafeg ©£ 



Iii±n§ ©I fenis application: 



App§iian6 5 § ©iaimga p3r@s§§§§§ i-asfc- afeilily feggattsi it Ms 

fi©fe Be§n sheWn that €Rgy a© WRife appgl-ianfe claims fcftgy QS? 

n»©niii©r i§@fe©pi© iu©i i-R a mae-griai atiriR§ as ii-ggtfsgRimiciily* 

inaueea nuelSar (g©ia) fti§£:@fi ?§ae€i©n (spggif iga6i©fi; 
pa§§§ B = 8) : M©re©vgr, app^liaRt's §gggiIi-ga€i§R gSnfeiifis n8 &£§ 

apparafc-us fiifigSiSR 18 aeRi@v§ «e8l-et 

pf@g@§§@§ air© afei© fee fB8fii£-8f a e8iet 

niielear fUsi©R ©r traRsf ©fi|ia6i@R pr©g©s§: MfeRSugn apggi-iaSt 

§ : laim§ fe© mm hm th§ g?©*;§§§ afia apparatus w@£te§, r§ feas 

frgggnfega R© ©Bijggfeiv© gvieigRgg that ©8ia fusiSn feiin 
r.gpr©au©lBLy agR-ievga By ailySng; miaeR !@§§ siieSgssluiiy fRSSitSfe^ 



tie sh©W t=fiat gfie aiselQsga 
iUsi©n» ©r h©W tfie ©Iaimga 



Best Available Coby 



Appeal- N® : 9 4=1 §21 
Appii§a|i§n §7/§71 f 9§7 



as siaimga ©y him* ffes gpigiiieafeisR i§ §iapi§F isa§ ss fefegSry 
ana smm t inagaa v8ii f si £gigva&6 aafca.- ih ii§fc£ sf tfci imgii 

ev-ia§ng§ fehafe aa£a eSnggfn-ng £fig v§figus aSfegmBfes" to ran inct 
mgasufe a §©!£ lusi®n flf@@ti§§ n§§ Bggfi ifrgffea'ueifeii; it is RSt 

gigar h©w appeiiafig ©©uia agsi-gn a syst-gffi and S8rfg§©Sr3£ing 

pr©@e§§ fehafe ©©Uia B© r@liia yg©n £-© ffiSni68r a S8li luSi-SS 

r©a§£i©n 6a§§a ©n un§yfeg£aUia€§i masfegmagi-gai aaaiysiS; {Rash 

less design a W@l&i&§ pr©gg§§ 6© m§nilSr €fcg §gffig : T&is; 

app§iiaai»§ §pggiiigafei©n igpgars Is &§gFifeg i-ittig msrB this i 

hyp©ilhesis, as sugggsfega By appgllanfe/s 8tfH f gS8griit-i8n tfciS "trie 
rga§fei©n§ a&U BrgBaB-Ly-Bg aiffieulfe 63 inoniteSr" (§g8Sif ISltiSBf 

pa§g 4, igg©na paragraph; gRpfeaais §uggiigd)\- 

T§ genpiy ifcUfe fehg ©naBlgffignt- fgfiirgmgnt- ©f £K§ first 
Paragraph ©I 35 U:§=§ : § ill; a aisglSsiifg fmi§€ aa§quife§i^ 

pgeasne the ©iaimga inv§ni§i©n §© thai as affeiaafi §eaM gfasfeiee 

it- WilhSUi ufiaue gXpgrimgniafc-i-Sn.- In agfegrmining $E;g£i}§f afiy 



iivgn ai§©i©§urg w©uia rgajyirg ysaug g5^grlmgri6a6i-6H £-© mte and 

Usg giaimea suB^ggfc rnafet-gr? ©©nsiagratiSn fnidsfe Bg given tS stick, 
lagfcors as the grgaielaBiiiily- ©r Uiigr gaiStaBilifcy- Si fehi ire in 

fueafeisa, feh© fgiafeivg sUil @f feh@§g in fehg af€, fc-fcg state si 

tin© pri©r afi, 6he fiateg §1 tfcg invgn£i6n ; fefeg pfisgneg Sf 
aBsgnge ©f W©rKifif gxaffigl-gs; 6h© affiSunl ©I dirgggi-Sn Sr $&U§fig§ 
presenfeea, aria tin© fuaflt-igy ©I g5^grimgn6a6iSn HgSg§sary\- 



i-4 



Best Available CoAy 



Appeal N©: §4=2921 
Appiigafeigfi 97/371; 937 



737; § mm** i-4§§; l4§4 §if: 

; §§§ e§?@ §46; §47 



Jn-r-g-Wanaa, §5§ F,2g 7§1, 

i§88) ; eiiiinf wiih afpf@va;t 

(M: fafe: AgP: & lii^ : 

Witlh rggpeeli £© gaefi <3f fefig aB8v§=n8i§a gSnsigtgra'feiSBi; £fct 
regard Bgfgrg us IgaSs fe@ 4n§ gSneiusiSn 6Hl€ unaH§ 
§xpgrim§nt!afci©n W©Uia B§ rlquifga 68 fSglSfm feR@ gfSStssis in ten! 
manner @-laim©a : M£h§u§fi t!R§ skill- Sf feR@s§ in fefiis art My fee 



@®n§ia§rea i=§laiiv'giy RifR 
pufeligaSigns in €fig reggra 



gftg nufngrSUs eSn6-8mgSf Sry 
feglgrg us eorrfel- a eSnelusign fcfi-Ifc tfie 
aril in qug§i=i©n is Mfhiy tinPrgaieiafeigr M8r§6v8r; 3§ Sfesgrvia 
afe@V§, ih§ nafeuafg ©f i§R§ irtvgfiiign i-Rv@i-V@§ SS «ifiSr@aiM-§ 
ufeilifeyii WRilg fefeg prg§@ni spgei-ii-eifeiSS prgseiifcs n8 WSfJc-ing 
§xaffipi§s n©r §pg©if ig airg^ign 8r fuia§ng§ g§ I® fcSff fc8 SSfiiSVg 
fehe eiaifneg rgsuliis: Inagia ? lfi§ spiSif igifeiSn S8nfeiin§ n8 
a-i§§lg§ufg @f any §p§ra6iv£ gtnB8aim@n€ 8f any 8i Sne sgeei-li-e 
paramgfeefs nggggsary ifi@iUS.ifif aisSi8sur§§ fg§S^ifi§ 
eSffipgiifeigiiSf pressures, eurf§ni sfefgfigfeh; vSlfcagg; gigefefl-eSl 

p@fe§iifeiai, §r i@fi§feh ©i feiffg e-hg pf@@s§§ gfesaia* fee Sa-ffisa: syl.- 1 

Moreover; £fig figurgs agserifeing €Rg apparatus us§a fey fefei§ 
par©gg§s arg ffigrg s@hgmai§ig§ : 



^ggmparg Hu-izgnSa; paSf 87 
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Best Available Colpy 



Appeal N§ t 14-2121 

Appliealign §7/371* §37 



. ffig g-xamingr r§ii§§ Sii S RufnB§r Sf r§£ if§n8§§ feS ilttfelisfe 
fehafe feRg sgignfeilig g§mmun::6y 8Sg§ fiSfe SSS8jS§ £fi§ eSlci fusiSS 
frggggg as h§viaf 8§§n SSnlirffigg i-B t§fms 8l iVl^gneS stiBBSftiffg 
Hfig claims @l "gxggss 8S§^« 8§i-nf fgfigrSfegS (ExSinifigf § Msi^er; 
fafg 4 , sgggfig paragraph) : ffig gxaffiiRgf fiirlRgr f 8i4§§ 8fi fcfii 
puBlieailign By Huizgnfa; §iia ; By isfg^gSSg/ fe8 fefig f§B8ft issuec! 
By fefig tlnifegg §£ai§g§ ggparfffi^ ©I Ing£§y ^ Efigfgy R@s@arcK 



Mviigry ggarg (ERRS) PiRg! 



WRiSR Huizgnfa g©=gfiSiS§g;* Tfi§ 
gxamingr net§§ £fia€ fehii pingl "SSRSlUiSi fehSl feR§fi is § lleic 8f 
gviggngg ggnggrninf nugl-gai fgasU-8fis 8l Ifcg ''SSld fuSiSfi'* 
eeneepfe feyfe" (Examingr's AnsW8r, pa§§ 4; fcfiifa pafagMBn} .- It 



i§ ngfegg tail URg afergnffeR 
frQm i=Wenfey=£W© gas^i-nguii 



and gfgMifeiiiSy si §Rg gsffgi ssfnii 

ffigffiB@r§ fot-tefi §xggffeis§ in miiiy 
diflergfiii sei-gntiifig ai§eiiiiRg§ (Huizgfiga; fgfg §4§j : TRg 
examiner als© ingieafegs IM£ a signi-f i-eiRi p^SfeiSiR tfifcR "'eSia 
fusion" is HRe lagk- §1 rg^Sa^eiBii-ily 8l §Hg Siig§8S: ©-©iilitfi 



results H (Exaffiinef '§ 
paragraphs') = 



:SSUg 



6 Wh-iie the fgpgr£ i 
Efieffy = Engrfy Rgseargh AeSvisgr 
Sf £h§ £eg©£3/ il is sifni 
Huizefifa, fafe 8i s The el 



Pagg 11; ISUfSR and fiffeR 



a fey ihg uni^gg st-afe§§ ©ggaftffiint- si 

fisgfy §8afg (§M§) ?an§i is R8t- Saft- 
iganliy al-sguSsga' i-fi §ha8l§f Vli 8f 
@ft§ §1 t-H8 ER&B afg ilsS eifega' i-fi 



Best Available Coby 



Ajppgal N@ 5 §4=§§S£ 
App-li@ali©n 07/371* §37 



In iRg app§al Bri§S§ ? 



N§ ; 14) ani S@v§mB§r §§, im (Paggf if©: §§)\ apg8li§fife gfovidii 
a vgluminSus ais§y§si®n ®l a niimBer ©f f§f@?§ne§§ 5861 
a§§larai!i®ns suBmifeega in iffi afc£gmf6 fe© gsfeafelisft fcBe liliifeilitf 

®f fehg @©ii iu§4@n p§?@§§§§ (Appeal Brief; Paper Ms.- U t g§§8§ 

16 = 22 ana 13=14; Apggal Iri:g|, Papgr if©: §6; &2§§$i$i§ §7=3§)\- 
Appellants hav§ suppigmgn£<>a Ifiis aiseussiSn fti-fcR 3 Rgply Bfiif 
fllea" FSBruary i-4 ; 1994 (piggr if®.- 41$; S §88883 R8giy Bfiif 

iiiei April ig, l§§4 (Papgi? if@ : 4§j asa a fMM Segiy iFief liis^ 



OGfeoBei? 1998 (Paper Mg 
feh6 §adiii©nal- §uBmissi@ns 
argument a®§§ n@£ overeomi 
The appellant staiies 



7g) i if§V§fife§iS§§; 8V88 iS ligRfe 8f 

w§ iina that appellant § me'f§ 

tR® gxami-ngr '* § pSsitiSS: 
that «§r®foln§ atimfcSrs ©I £R§ 
§§i§nt!iii§ §@mmuniiy a® feaiig igfi®u§l^ feSfcfe £B8 §*§§§§ neat'' SHg 

the pessikilities @i @@ih fiisunagf§e-anain§ and/©f gs§§ifei§ 

misgSnatiet use®" t® SBsgure early rgpgrfes ©I fcRgsg glienSminl " 

(appeal Brief, Paper N6: Ui pa§e 2§ ; ISurtR fail gs*a§£igfci fit 
ii§fe§ ihafe mafiy r§fgfgng§§ j|gliea up@n fey- fefe8 apgeiiaRt- if@ a^stia 1 

after the lilinf aate ®f this appii€Sfei@fi: HSfo'gvgr; feRg 



^fufiuan^ t© a a§@i§i-®h 

1993 (Paper N® s 39) th§ 



to Appeal Briels files! Sept 
We lifer I® She appeal Bfi€; 
Bfi^li Paper M®, 24" an® €€i 
l§9i a§ w App§al Iri§l; Pap^r 



_. r . ®n petiti@n gfilgfg®' Sggt-gffifcgr §§/ 
Examiner's AnsWgf Wis t-S feg ®±B fSISSRse 
gfRfegf 14; 1§§2 ifia 1 NSV'gffiegf §§; i$§§:» 

i fiiea' sgpfegiBBgr i-i/ i-§§i a§ ^ppiii- 
€fe§ appgai fefigf iiita* Msvis&ir 36; 

N6: 3^8^ fgipgglivgiy: 
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Best Available Copy 



an applieanfe @arin©t= supply 

a p©§i<§i@n fe© iii§: Is-gg. 



Appeal N§ 5 §4=§§ii 
Appii§ai§i§n 87/371, §37 



§Ufii@i§ngy ©I §8 appli-gai3 : @n UH£§£ §g86i8n* ill; fir§t- giflgfign'; 
enafe-lemgnil rgquirgmgnl; ffMeii B§ ^USgga Ss Sf its filing elite: It 
i§ an appl-iganfe's ©Bligaligin feS supply" £fi gSSfelifi§ elisSiSsufi 

wit§h©ut§ fgiiafigg ©n wh§i ©ihgr§ may puBiigfc slfegf hg has fiigd sa 

appligafei©n @ii Wfiai is sup§§§ga §8 B8 § eSfnplggga iftventiSn: if 

gfiaBiifif ifil8rffi§fei8S ; fcg is nSt y*gt ifi 
IflUM , 4§§ P:!^ i§§§; i-§§§/ i§i usf§ 



3-i f 34 (g@PA 1974) : TMs; appgiiSril Sann8fc eur§ fefcg 
insufiigigngy ©I fefeg prgggfife al§gi-8sufg By rglyl-ng Sfi 
©ufcii©a£4©ns ©r ©lfi§r mSfegziSl pMiSfegg Sffegg £fc§ fiiifif ®f Sfeg 
prgseni appiigafei©n unigss i% is sR8Wn feftSfe suefe Igfegf 
puBi-igafei©ns eviagngg gfrg §p£g @f 6feg Sri gM-§Maa^8^feg-^-i4-i^5 
aa&a ©i fehs appii©a£i©n: iL^g-jisaafi , §§§ f s U §§§, §§§, 

194 USPQ §27, §37 (§QPA i§77) 

We als© n©le tlhafe a niafnBgr ©I rglgrgfiggs eifega By* gBpgiilrit 
and fen© ©xaffiing£ am©un£ §@ mgg fglgasgg §r IgslifnSfiiSls tfM-efe 
B©ilh §Upp©*=£ ang rg^gg^ appgilan^'s 8819 iUaiSn €fc@8ry ftitftetft 
pr©viaing feh@ iigggssary ggfeailg ang dafea Iroffi «ffeiefe 1 pirsSri «fifefe 
©rSifiary skill in fehg Sr£ gin SMSlily fcfcg nSlufg 8f fefeg ?§i§Ise: 
Dafafii »92; ghanglgr arid FrigamSn ar§ iliusSrstfcivS 8l fcfc§ f8rm§f 
ang Hilfes ana §r©Wng arg illusferafeivg 8£ feftg Itfetegf : ffe§§§ 
jf§£§r§n§©§ may ©nly- igrvg Si a rfigigur© ©I feRg pul-sg 8l fcfeg 
s@ign§ifi© g©mmuni€y Wifen r^spggg £8 €-fiis 68gie & Bgsfe: 
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Best Available Copy 



Appeal Mi H =2 ill 
App-Ugafcign 97/371; §§7 



HgWgvgr, 9u§ fe© <§Rg inadgajtSgigs Sf fefcg f§§g@§6iV§ £is6i8suf gs ; 
they ©ffer lifefelg in §§fffi§ §1 feRgir usgfitl-ngss S8g ieeggfelneg fey- 
ting §gi©n£iii© ggffimunifey" S fo*R81@ vis=I=vi§ fefeg eliifngd §iife§gefe 

We rim pr©§gga £© SppgilanS's mSr§ pertinent 

a3r§umgni§ ggnggiming- fcRg §3ESrain§r''§ f^ggfeiSn Ufiglif 35 U:S:§: 
§ ill, firsfe paragraph, as ff§s§n€@a in s86€iSfi § 8f tne 

aggiarMisn @©ngufr§n€iy iuiei wifefe fefeg sgggsi ferial (Pigir {fe.- 
14) ; §§§ nh§ iwariiz aggiarsti©* §x§€ui@a s@fi@^gf §, i§§§ 

(Swarfez '§2 ag©iaraili©n) : 

App@llan£ arfugs t§RS6 Will §upg©r£s fc-fig gxi§£g8e§ 8i £n§ 
Ensign" fh§n©mgna (SVfariz 1 92 a©eiar§€i8n; pSrSgrSpR 
B^iafinf pafg§ li=13): ii SPfSSrl feRSfe Sgggii-Snl is giving fiftiSfe 
WgigRt! fe@ th§ fiSfe Ihafe sliiist-anfeial SmSunts 8f* finlneiii 
res©ur©©§ af§ Bging invgsfeeia in Ifcg sfetiay 8f Ifiis fiiSBSiBSiiSR 
(SWa^z «§i aggiarSfei©n, gifg 1§, iifsfe full 

H©Wever ; financial supp©r£ is ©nly Sii inaieafeSf 8f §H€ infegfgst 
in fehe ph§n©ingn©n Sfia n©£ sSigniifl-g pg@6f 8f i6s gx-iifegfiSi: i£ 
sh©ula als© Be n©fega fehaii Will is n©£ S seigfifeifie gvSiiiSfei8n 8f 

is ©Sly § rgfgrfe 8l Sliggigt 
gv-iagnee Sf ©©la fu§i©n WfeiJsti iS©K§ feR© agfeiilS RggglsSrY l8f 
appropriate review By §R§ s§i©nfcifie eSffiifraniSy: TRgfg is R8 
inai§aili©n feRafc feR© sgigniifie SSfnfnufiifey Ss S tfnSlg nSs SSSSJ&8£ 



the £fie©ry ©f e©ld fusi-Sii; 
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Best Available Coby 



Appiii N§, M-2I21- 

Appli-gailign 07/371, §37 



fehig evidence: @fi 6fig g§fiirSfy; Will- Seia56iS;i§ag§I fefcifc fcfce 

psiifeigai ani finangiai glials rgmaifis §§n§?aiiy fig§s€ivs (wl-ii; 

pages 1 = 3, §§@®na pa^ffagh) : Will ai§8 piiggs sSrng dSiifet- 8n tft§ 
evia§nee r@p®riga in his geinelusi-Sn fey inai-rgeteiy SgKnSitfie^ging 

Li may" nSfe feg §§ri§rafe§^ fey imtgr itiffi 
fUsi©n and ilhai! t§h§ «p§ssiSiii£-y €-M6 fc-fig gxegss H§at- is fi8S ©I 
nuelear Srifin ean fi§6 prgSgnfeiy" feg rul§a 8Ufc" (will; pfSgfSpfe 
feriafinf pa§§§ l = i§ aM 1 = 1?) : 

in fehe swariz ! §i agsaaratisn at- pages i§=i8; apgiiiafil 

argugs thai fefe§ analysis Si aala fggafaing feRg PrS^uefeiSft 8f kilt 

ir§m g®-Ia iusi®n g*pgfiffl§f£§ fey* §h§ fe§affi si *§§sa£§fti£§ ffsffi fcfce 

Ma§sa§hu§§gig§ in§§£feU§§ §i Tggfin8i8gy r§p6rt§a fey M-feagl-i 1 Wis 
laulfey; ana appellant refgis 66 a miffiB§r 8£ r§i@f§ngg§ feS Siigf8ft 
fehig @®nigniii®n: Appgiian^ fgligs Principally 8n a geifsatttkSJFia' 
artsiele (§Warfez, Fusig-n FSeii '§!) i@ siipp8r£ His grifeiei-sm.- it- 
is- nsiiga ehm iihis arfeigi-g prg-vidgs an ai-§gffia6ivg asaiy§i§ 8l 

fefie eiatla prg§gnfega fey Alfeafii in afi afei§gmp£- §8 agfn8S§fefa£§ 6feife 
t§R§ repsrfeea aafea §RStfs £R§ presence 8f excess B§a£ H8We¥ef; 
feh@ aril i §lg appgari e@ rgpert on n8 ffiSrg IhaR anSfengf 

in§§fi@iu§iva mafehgfnafeigai §naiysi§: fh§ pfgiagt Is fcfes aflieii 
(laifegr's N©£g ; pa§§ i7) inaigafegs fefeai ife was primifi-iy 



8 l§§ t:hg ia§% tw§ i-ifigis @i pasa i§ 68 £fig first- t-Rf§§ iisss 

of pafe II §1 fchi§ aggisigfii 



4*1 



Best Available Coby 



Appeal N§ s 94=I§il 
App-U§a£i©n §7/371; §§7 



pUBiished l@ pr§s@ni an al l§rnSSivg vigfo': In Ig&ifeiSS/ fefct 
arfeiele it§s@lf fails t© rgiigfi § gggisivg SSfigltigiSfi ttfcgfi it 

s^afees fehai "Njhafc §@n§fe£iiufegg 'Saia r§austisn { £§ s8m§tiffi§§ But 

fi©fe always ©pen €© seien€i:fi-g a§Ml@ H (SWSrfez; FiisiSn Facts -'§§; 
Paf§ §2) : 

fh§ appgi-ianfe's riiiiiie§ ©n fiSni-nsfci (S^rt-z '"§§ 
ggglaratliSn; ga§e 17) g^uaMy fails €8 suBBSrl S a^Si-sl-ve 
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fiiusfe fee support-e© By an unagriying isglasi Basis.- Mgi-feRgf t-Rt 
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Ini's arfuffigni; ihg iasfe 1383x3 §1 gage 



In view ©f ihg 
excess h§ai nor ihg i 
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An§Wgr> We sustain gfe@ rgpiefeiSns §1 6ftg agpgal-g^ claims ufidfr 
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g©la Fusi8n ggsulfes Fail ?8 Win 
imm&Lns-MmR pp.- §§=41 



Eitfin§ §£ al : (iwinf ) ; ''A S©ns 
Usea fee Mgni§gr 'ggia FlisiSn* 
_ais>§rati6ry , : N§g"afeivg Rgsiiltea 
37 JJBB_f^ a§agM§ns-8ri- Mugjj 



(Jung 199Q) 

Faiigir §H al : (Fallgr) ; H ifiv@§ 
Wat§§^ ; » i§7 if-i-Raai^ana-l--:— Mu§ 



S©ns|i-6ivg Mul-li=_gfe§efc©r M§ufef8R §8ufifee 
33^§rim§n€s iff §n UnagfgfSuHa 

m&u$g-3&ij&im t nS; §/ pp. iig§-ii7§ 



(S§pl=: 1§§9) s 

Fleisehmann e€ al : (FlgisSnma^n) 
nu@l&ar fUsign gf Qguiigrifcim; n 

pp: 301=3§§ (!§§§) : 



Flgmi-nf efe al : _ (Fleming) ; "Qa 
Eie§HrQ§hemisai ln@©rS©rai§i-©n 



Pallaaium; « 9 g.e.UEnal-_§J. 
(1§§0) : 



Friedman; ir A iJafangsg Glaim 
P* 438 (April 14; i§§i) : 



ear 




r and Thermal EfiE§S§s Blifing 
igri-um Si P§li§_iyffi @alfi8gi§; ,{ 
9 ^r-nai-g-f-F-uaiSfi-BfiSg^Yf fi£ : 3, pp.- ili=§4§ (!§§§) : 



Ha^fas al: (Ha^Sas) ; "sgSfgfi 
72 smLia-§.feafee-^mmunl§aMSRfl 



Hafelstsein; "Qgid Fusi-gn 

n§: 4; pp: 4ll=4€4 (1§9§) : 



Hendersgn efe al = (Hen£ers©n) ; 



no 



H-iifeSj "Sif nil igafil Erfgrs £g$). 



?S3 B6n Bi @8ia Fusi-Sn in Heavy- 
Ba=a a~_yi__§_i; R8: i; Pg: § = ig 




Igrimglrig §lugii§s ©I 
8f Hyar©§gfi is8te©p@§ ifil© 
Eu§AvBfi-Eng-gffi£.. n© .- 4; pp: 517 = 514 



Ggngfiigs M§W H§Sl;'' f 2 56 SSigfig& t 



l©r iJapSngsg S8ia f_S_88; Mi_ 
19§i) 



i S©r G@__=F_§£6fi EvgnlsV' 

fi©: 4; PP: 3@9^§1§ (i§89^ 



"M©fg SgireRgs f©r GSia Fusi-8i5; 
4; pp.- 475 = 477 (i9§§l .- 

©rfega in y6ah Pysi-Sn ExP§rimiflt-I; « 
Y 2 } l§89j : 



4 



Best Available Copy 



Appeal No : 94=2920 
AppligafeiSfi 07/7^0 ; 175 



pp: 22=40; 59=89; 128=189; 2 
University ©f £§§fi§§te§r Pr§§ 

J-in §1 al: (gin); "igufcgrittm 

lilegfe ©f Misfh Tgmpgr"§ii 

§J— Eu§A8n— T-g§hng-l-§5y- ; pp : 52 



1 = 223 S»a Mi=25§ S8SRg§fc§r; NY; 
; l§§f): 

$ = 52§ (ggggnifcgr i§§4) : 



Kreysa §6 al : (Kf gysa) ; "A © 
nu§lear fusi©-ri experimgriils ; " 
pp: 437 = 450 (i§§§) : . 



Kueh§rov efe al .- jiKUgftgrSv} ; 
Measurements afe §1©W §i§eh§r§ 
n : 1.-2; 1 unnumfeerea page (§ 



|§Wi-§ et§_ai: (ligwis) ; "Sgargffigi 
i\isi®n §1 aeU^efiiim in pall-ad 
(Aufiisfe 17; 1989) : 1 



Mali©ve L FJLre-f*Qm-i-ge-:-Sg^^ 



EUg.i.@fi-Eur.§r. ; pp : 245 = 255 
i9§l) 



Mafesum§|©_gi§ al (Matsumgig) 
P-rodugga During EMpl©sivg §§ 
pp = 323=3i§ (1991) ; 



Melieh e£ al ; jMeligh) ; "sgnui 
EleGfer©§hemieal <=al©rim§flry ; * 
399 (Universal AgMgmy Press 



Menl©ve g^.ai: (Mgnlfvi),;. M & 
Ti an§ Pa in Pr@ssuriz§a 8j§ 
EUsiQn-Energy, n@: 4; pp: 4§ 



Miles gfe^al: (Miles) ;, ^Hgafc J 
Paiiaiium; " pp: 1=2 (ghina hi 



Palladium, »^24§ Sgigfigg ■. n©: 
(NSvemlser i@ f 1989) ; 



i=2§3 ssa i£i=i§§ (SssRfStetF, my. 




e§l-afimgSfie ana Ntfelgaf Pr©auefc§ 



ig§ I©r i§w=feg{5pgfs£ufg nygigaf 

6 iura;« §4§ Na,fcur.g; gg: §§§=§§§ 



YofK; £T@fin Wi-lgy s S3n§;. Ine.-j 



Mal-lsve; "The publishing fiaSee §i fcRg ggnlury; if §@3>a_F-M§jgS ■ 
pp-. 90 = 93 (1994) : 



"©Bsgrvafeign §1 HgSW El§m§nfes 



i lig§s@fis £r©m § Ygafs ©i 



M^asUrgffignfe @£ Mgi±£r§ri EmissiSn ff@m 
Elggferglysis gglis;" § g©&£figA-8& 
r 5§5 : 



J^ng HgliUm Mgasiifgrngnfes in Betit-efltSa 
Air Warfare §gfiger Wgapgns §gg§mB§f 1993 ) .- 



Analysis 8£ tRg ?uBiisRga 
ggtrgghgmieai Fusi-Sn 6f. §§ufegfitim in 



O ^ 2 O ^ 



4931; pp: 793=796 
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Appial N§-. §4=1 §20 

AfpliSafeiSn G7/7§§; §7§ 



Mizuri© efe al^ (MizunS)^ J'aR 
Type Pr§tl@n ^onQUelors aUrinf : 
-in Ai?§|M6§^ El6g|rie Figiei; " 
SeSemisear 1 §93 ) .> 



An©n|tai6iis fiSSl EvSllifei-Sn frSm Sfgf§|= 
PP.- i = § (sagpSrS/ sripifi; H8JcJcii^8 



UniVi 



al :^ (M©ninsM^d 
Of Metifef ofi Afia §afnfna=Ray Emi 
And_P©Wer In Ei§©fer©ghemi-gal 
l§ EUsi.§n^.§.§hfi@.lgQy. ; pp: 57 



^ii-SB £a€8§; ®€R§r Fiiai-Sri Pf88te6£l/ 
€§!!§ Having gaii-Sgiym eaSSS^tl ■' ; 
=§§§ (MSy 19§i) : 



©fiashi §t al: (@ha§Ri); a §§g«jaia§ 8f Tfigrffiai i8 Fl-fiseRmann 

& P©n§ papgg , » ^ g 7 j|ga^|a^f^ * 



ri®: 7 f pages 729 = 732 (July" 1^89): 

f®ilagk> "ggia Fu§i©n;. 

Li pp: §i ani G12 



>g IS H:S: .; 1§ H8fe In iJSf SB; » Sfeg-ifeW 
(ilgvgmfegf 17; !§§§}: : 



§§Bn §t§ al-. (Sgha)i H ife§ TMrf 
Ftt§i©n: §grUfe-inyi InvggtelLv©; 
I .nl.g-.gtna fei ©fj-Builgfe A n. ; n©.- 1; 
Sfeafees Navy; ©ffigg ©E Mavai 
1§93) ; 



Rggers ei= al : jiggers) ; "G@ici 
M§asufira§n£; " § ilQUEnai—©!. " :: 

(3=990) : 



§alam©n @fe al : {Sai§m©n) ; " 
Y=rays ; eie©€r©fis a fig pr©t§©n£ 



iellsj" 344 liiMSi; pp: 4Si=f §§ (Mirgfi i§; i§§§) 



Samgin e| al : (Safn^iri) ; "TRg 
NeUilrgfi General igfi Process - 



HI 



sear© 



g§; i{ J.§gF-=j, i 



Silvera ei al 

Irgm 4:3 fe© 4§Q K and prgssU 
£» a io» h 4| fBy.§i ; ,§ai_Rgvl.g^. 



(N©vemlS§r 15; 1999) : 

Srinivasafi; "NUglgSr Fusigri 
The Interna Si ©rial Steaius ©E 
§.g.i.e5e§ > pp : 1 = 27 ang §1 = 4 8 



Sfeipg; _"§e©r<§ia @r©up ©ufelifi 
igglg FUsi©?!' glaimg;" .f-hg-ifc 
(April ll| 1989) : 



InfegrnSfeiSSai e8n£ef§Ree 8n §813 
etna: gr8§r§§§;"' i-8 §gAgfifeLI&S , 

MAvs© p =§§§§; pp.- §i-= §8 fuaiega 
R§s§sfgR Asian dffisg; ffisasf^=Mifs 



gl-gn-ifig-ggy- i S@: 4; pp: 4§§=4§§ 



li;tffii§ 



ii§§ gfi €K§ §mi§§i8n 8i figiiferSfis; 
Irgm gSns/Figisetenn §i-§e€f8iygie 



Iniiugngg 8i §8niu8t-ivifey 8n fefei 
a Pr8l8fi gSnitLefeinef S8i-i8! 
uiifiUffiiSgrgi pggSs {©gggmfegf !§§§} : 



(Silvgra) ; "SiBuggrategg paiiaai-um ife fegti?p§rlfeuf ei 
" 5 E g§ fe© 105 &Ba?: SgarSrl f8r S8l-a 



; fi8: 1-4; pP : §l4^§l46 



Lfl Sri M8mig L'afe6ie§: M y'P^gtg Sri 
3©ia Fusigfi Rgs@afen; !i g&g-ggfi-S- 



(April 25; i§§l) N : 



§§ ErrSfs TRi§ L'SS T8 WifeRafaWil 8f 

4a._s.tggg.fe-ij8ii£na4 p.- b4 



Best Available Copy 



Appeal N®: §4=2 920 
Appl-i§aii§n 07/710, 970 



§6©rms §1: (SfeSrms) ; '"'Elgg 
17 F-Usi-§n^ggRn§4§gy .- pp: 68 

SWarfez; Fusi@n TggHn©i©gy ; 
El©gfer©gRgmigai ii©aain§ §1 I 
X§ehn§l§ay ; MS#l43892F; pp.- 
(.January 4; i9§i) : 



3 = §§5 (iJtiiy .- 



^us§i=@n| §im§H§i8Rai Msa'ii- si 

reS Qrit&'ifigii 



§War£z f H Is©ti©|ig Fug! liSaaihg 
faUBes; BAE-S§lMgB.|— f-fig-gRg 



e§ttgl§a §8 R§aefc±6ris at an 
5 urmamfeifS^ fi§g§ 



[=TV, Sfi®W #1802 Trans 
pg = !=!§ (NeW ¥@ffe, NY; 



Si; «mvh: @§nlusi8n i-R I £Tir; " 
g©ur:5ai §rafRi@§; fnS.-; $$¥i% §§; 



Will, »§©!© FUsiSii §v§rvi§W 
1 = 31 j§alil Liake gi-iy^ glSfe; J 
4fi I _ Inv-gs£ -lga.|.4-§n-©J— §§l§-EUs 



in© E^§§uliv§ iummgry;'" pp.- i-§ - 
:«Ja€i©fiSi §@i§] Fiiii-Sn Ifis§ifctffce\< i§§M 



F-Lis.3:.Qn : pp, xiLiij 3 S3; 42'5 = 4g§.; 475 = 481 YSffc-; KSfiSSfK HSiise; 

1§93) : 



Einal— R§.g§r.fe-i — Q^rSfcLgftk — ^©jl 



aM4*g-§MmiM&y^g^ 



gas— R§a§fei§ns-f— Mg.feai4jjggy. ; 

Pg§ii7§f§i (faii Lia^g 

Univgrsiiiy ©f Ufeah; <Jun© 1§ 



T'ggRni-gil ^©fmSfciSn §§fiis 
iJISR; National §8ia FusiSn inSti-fevifee; 



ziefjier ©I al : (zigfigr) ; 8 | 
Ntieleaar Fusign? " §2 BRyslLgai 
2§3l (Jung i§; i§8§) : 



gggf§eR§raie3i Expgfimgnts i-R §81^ 
Jig^g^gte^ggg, n8: 25; Pgr 2§29^ 



= £ 



TR§ appgal-g© ©l&ims 25 
§ 112; lirsii paragraph; enaBjL 
3§ Usi.g: § %Ql £©r lagfe ©I 
A©©iii ©Rally; appgalg© glaim^s 
rerjeege© un©er 35 U:S:§ : § 1 
©la-ims 2S = 4§ als© stiaRS' fgjj© 
35 U-.S:§: § 103: (1) iRg 



§ slaR© rg3§ei§© un©gr 35 U:S:§: 
LgmgRfe rgquirgffignfe ; an© i±nS©r 
§pgrSM-l-i-fey ©r Ufeiiily: 

25 = 32; 35; 4l-=4§ 3B& 46 
U ©v'gr g@ns <W§ §6/i-§§3§) : &PP§§l§a 



^\ »-*-! , 



iinaiiSn ©I §©ns §6/ig§3§) ; 
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Appal N§; 14 =2 §20 
Ap£-li@afei©n §7/7ia ; §76 



RaB-inQWigz (W§ 99/14^79) ; VgcsgRSrg SRa fgsgRBaSRSr; §fl€l ('§} tRe 
g©mBinafei©R ©I P8ns (ff§ §§/ib§§5 



J SR^ SafeinSfli-Sz (W§ §§/i4§7§) : 



In fefie spring ©I 1989; §ig§ter©en§misfes; B: Stanley ?8RI 8f 
ih§ Ufiivgrsifcy ©f Ufeah afia Margin fl@i§gRffiaBB ©I §8tit-R Him^t-8fi 
University in Enflana, rgp@r§ga gfiafe feRgy fiaa §«§§§§§§«! ly" 
earrieS ©ufe a susfeainga nuel-Sar lusi-Sn rgSeii-Sn Sfe fSSm 
6§ffig>g3?afetire (i : g : , . «g©3.-a fUgi@fi») iR § §m%l i&r @R § iSfe©ri6Sfy 
feaBle Iff, ffei P©ns/Fi@isgfiTiinn §xf gri-mgRfegteiSH invSlvSa 
©gera£i©n ©I a g©mm©n giggfer§iy£i§ ggli WifeR a gSii-gaiufn SIfeHSa'e 
ana a Rgavy" wafcgir {d§Ufe@f£Uffi Sxieig) giggferSlyfcg sSlviRt : ffiS€ 

palladium was a mgfeai gapaeii ©I afesSffein§ iaf§§ ifRSHRfei sf 

gaseeus hyaregen Wis Wgll KR3WR; SRS in fcft© P3ns/Fi-§iseRfninn 
iig§ia fUSiSfi" apparatus; agu^grium (fegSvy WrSigR) iSRs 

fe® §© inl© §Rg paiiaaiiiin sifefe©€i§ } § 

erysfcal lafcgieg ag©ut as rgafiiiy as rgfular Ry^rSefgn iSn§ (g*) .- 
H©Wever ; whai gengrafega fi?gai sk-gpti-gi-sm I@f feRSSS sfeii-lga i-R fefig 

''Fi-gisghfnaRR feMfe § §y§teSiR§a , fiiisiitf 

£usi©ri rea©ti©n afe r©©m ggmpgr"a£urg Raci feg@n el§n5S8§lfife§^ flfeiSR- 
ailgfgaiy pr©angga §£§§fe am©*nfe§ ©I gRgrgy, IS? gxamgi-i; fSttf 
wati£§ ©f poWSf f©r gagfi Walt ©I input gSWSrV 



§ §§§ Huizenga; §gg©Ra lijiii paragraph afe pa§g ix-: 

§ 
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Appgal N§ : §4=i§i@ 

Appiigaiign §7/7§a;979 



Mueh @f feh§ r§@@ra B§fgf§ ii§ in feRis appgal- ifiVSlVgi 



§kiil§a in ihg ari £g aupii< 



§8n£-§ffip8ran§8M§ 3g£gfi@§g Sf tfi8s§ 
fe@ |R@ ?8ns/Fi§i-§eteftn rgstfifcs.- 
The experimenfeafeign a§sgri-B§k in lh€§@ aSSuffiSnt-s €8R§§ifcut-§§ 
eSmpellifif otywttve gviagngjg ^sfeifylng fefig ifiifei-gi ^igfesiiff S f 

=R§y§ §ia§ @Ifsg§§ irSffi «6ifei@feSg« 



6hg§e BkilUi WQ^gfs in <!H§ 
eheap aM aBiin§an£ energy m 
mii Iu§i@n: 

ifeafeemenil £r©m |fi§ g©la fusion §§3ffi §6 £fc§ Uni-6§a KifigaSffi MSffiiS 
Inerfy AuiRgriky a§ HairWeli (§§§ @8®k§ at§ p§§§ s) t-Rat- Sf§§£ 1 
ggffipgghgnsive gxpgrimgnfeal gi?§§fSffi iRvSlvinf 3 fififiUffigital gffSrfc 
afefeempging S© verily HR§ P©n£i/Fi§is§Rm§nfi §818 luii-Sn elSirns 



and 



[i-Jn fiSfig ©f £Rg§§ 
§viaen§g @| fusion ca 
eigggrgghgfnigai aagiiii 




un8@f 



In similar fa§Ri©n ; a £@affi ©I §§i§fi£-!l£-s gfc fcfe§ ggiifsffiii 
Zl»b4feil6e gf fgghngigfy (§gg LgWis a€- Pag§ 525) ina'iSlt^^ tfiat 



EW]ifeh a varigiiy § 
prgiyrgagmgnS frSg 
glegtrglyggs; 
£©r any gxggss gn 
isriiiUm or hgliufn 
eleeirglysis gf § 

(Emphasig gtirs:] 



ana aiffgrSnfe 
. M§ B8§n ©feSai-Rga 
nSuferSn; gamma rgy ; 



g£i©n auri-U 

wie-R paiiaaiyrfi sa§R©a§§: 
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Appligatign 07/7§0 ; §76 

Likewise, r§sear©figrs afe Sakia ffMSfial .■ (§8§ Etfing It- 

page lUs) rgp©r€©a E-h§€ 



i§fegg|aBi§ n§y£r©ii imissiSn- ttifcfi an SVSFSSg 

neutr©n Bursts W@if§ clgi§@e£©ai' : 7 T*?*" 1 ** 1 * 
Mi ir®ffi a fegaffi ©I rg§iar§te;3r§ e£ fefeg MS§§Sgfettig§fe§ ifist-ifciiti Sf 
fg@hn©i@ry (see AiBafli al i&§g i§§), ifi Wflg . SUM 



[WjigRin g§Uina£g£ 1-gvgls ©I ae 
exefss pgtfgir ©ugpdi ©r any ©€fi§r 

fu§i§n fr©aygfe§ wg§ ggggglgg, 



; n@ 
! S§€ ©I 



iBS erasing f©r I 
ns^rnal sgignfilig 



5r©g 



AfSinst fcfig aB©ve Bag 
§xp§rim§n§§rs W©riatfiag I© 




Finally, 5 in eriiligizing £-Rg ?©ns/Fl-@i§Shmann fgfiSrte; Huizefigt 
@©nSliM§a (Paf§ 3 9) £-hat 
inf 

s=i§hi§ I©©* 



; n©£©ri§6y ana pa| 

g ©¥§r igiiswifis t 

r©gg©ur§s : 



iuna ©I §j€ep§isi§fR and faiiufg ©f 
ipr©aygg e-h@ rSsMit-g aiiggtaly 



©fcfeaingfl By f©ns/Fieisghmann; aPfgilaRt- lil-ga €fcg Prisgfil 



appii§aU©n whigh i§ §aia i© b© «a R©vgi mg£-h©a irS SygfeifR t-s 

§©nfei?©i arid enhangg g©ia lusLSn rgaefei©ns , ' i (spgeif ieltiSR; 

P§i§ i; ia§§ few@ lings): §a|iig§i4y; appgii-gRfefg sggsifisafciss 

gxpiaRafeisR isf iasisn 



inv©iv§§ a n©v@i t§kg©rg£igai 



■SB"! ~ W««iltt 

1-0 
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©n fehS ©aeasSrSpfiig agfeiyg ffiieiiuffi (@M) t-fcgSry {§g§eif iSIt-±8n; 
pafe is, iirsfe lull gar§§rapi) , fi§f@ parlieuiar ly , SgggiiiHfc 
slafeea fehafe 6Rg @AM 6Rg8ry "jiilfgrs IrSm £-R§ 8tefi§f fefiiSfiii ifl 

5E-hg§i2gg €8 fi@£ SSgiir ^l-t-Rifi fcftg 
ffieial Bulk; Bug a§ ggrfealn llrfg vaSInei-gs Ifig ggfggfeg fejf 
suddgn i£as£i®nai d§sa§urS§iL §1 g§u§gr©n§« (§g@gilieifei-8f3; 

pa§§ ii, urn fall patfafrapip , sppgiissg §sfifegiigt§ fcfciE m §m 

fehe©ry "may §lf§f g^ianaisi©rL f©f fRg SrgmgnelSus f dif f ieulfeiis ' 



©Bservid By^ many expgfirngnig 



f©r 1lK§ BUrsfei §1 g^ggss gngr§y- gggfi, f©f fefig ¥§ry fclfgiVg 
appgaranges ©I B@lh tlRg exgggs ©ngfgy an© fcESsg feufsts" 
.(§pggiiiga6i©n; pa§g |g, ggggfii lull paragraph: it- is n8fei6l 
fehafe app§Uani ai§© afpgafs iLn§§ii6 6© SuggSri £-Rg »f ifidiflgg ©f 
I-leis§hmann and P©ns s (spggif i-gafeign, fSgg i4 f first fail 
pai?a§raph) , 



We address t§Re r§3@gfci©ns 
31 U-.§:@: § ill; liirsli paragr^PR 
under 35 tj.§,§, § i§i £©§§£Rg 
§ Idi i@r lagK @f ugiligy is 
h©W=g©=use pr§visi©n ©I feRg 
paragraph ©I 35 U:S:§: § Hi: 

i§§ mm m-, 434, mm i§n 



3 afelgnSpling §8 rgfilte gx8eriffiint§; 



©I t-Rg appgalga Siaifri§ linear 
; "SnaBl-gmgfit rgquif gffiiHt ; '•' 
TR§ fggggliSR undgf §5 :§.-§: 
lanfeamSunl 6© a regggfeiSE ufiSif fcfii 
gjiaBigfngnfe glaugg 8f fifig fif§§ 

|-fi-r^-P©H(i;m; 4§§ F:§d ii§7; 1243/ 
("I I stigfi e8fnp8siE-i8ns Ifg in fgct 
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877 F:la 1§7§; l-5§ 
1§8§5 : The laW and 6ft§ liifeii 



Appeal N© : §4=2928 



Usgiess, affg-llanfe's spggif i^iafciSn glRRSte Ravg t-aticffifc R8W feS &§§ 
rn§ffi,«) s The la@k ©f utility Bggaidsg Sf in8B8r afcivgniss (a 
<tue§ii©fi ©I lagfe) , Snd £hg iiiggngg ©f gRaBlgmgnfe (a gpagsfci-Sn 8i 
law) are fehus elgsgiy reia£g'4 ^©Uriels ©I un©a^gnteaBii-ifcy\- Ngitfml^ 

; i-i usg§ia i§4§ ; i§4§ (Fga\- §if; 

hgfg @8ffp§l us 18 sustain £fig 
examiner's rege§£i©ns Uni@r feg aBSvg sgeteiSns 8l fefig sfeifctifci: 

Wiiih r§§p§§i5 t§© iih§ cp§£i!i©R§ iraisga URagf §§ u.-s.-g.- § i§i, 

initially W§ n©£e £he gxamin^r's helaing £fi§fc tefig ii€iii6y Si SfeS 
§iaim§a inv§rifei©n i§ Ba§ga ufigfi iI4g§§gi8n§ fehafe BSfa'ir 8n £fet 
ingreaiBle ©r @fi ali§§afei8ri§ IhSfe WSui-8 figg Bg fgaeli-I-y aeS§Bt§d 
fey a sUBsfeanfeial pgrfeigR gl sgigRgifig eSffimtinifey: §e§ fcfig 

Answer al pa§§ i§, Unto sueih sirgum§e§ng§s; as eSrfggfeiy" R8fcg£l 
By fehe examiner; ©i^ggisi-vg §Vi£§fi§§ @f ©pgrSBiiifey is rgajiiirgeL- 
"where- an applicant pifgaieaiies Hfeii-i-iy f©r §fe§ eiai-ffiga inv§nfei8fi 
§8 aiiefati©ns ©I £h§ s©rfe WMgfi ar© ©r B©ra©f ©n fcfig inergaiBli 
-in lifhii ©I g©n!gmp©gary fefi©ft'l€g§e ©I fefeg parfeigulaf iffe/ fcR8§g 
aiiegafei©ns rausfe Be suBsgangiafega By igggplaBlg gvi- eigne g : fi 
In-r-O^nS .. 4l7 F-.M 1072; i§74; i-§3 US?@ §§§, §li 
We agree Wifeh Hhe examiner 6ha£ feh@ §§§§££§61 iifeiiiE-y figrg fall-i 
infe© fehg ©afeefgry tffiigfi "BSreigrs ©n 6R8 ingrgaiBig'" in ii-gfifc 8f 
@©nfegffip©rary ten©wlga§g ©I fefei.S Sri Ss ©I SgpE-gffiBgr 1-7; i-§9i; feRg 
dafee -of UUm fefei§ appi-igafei©n: 



ii 
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Appiii N© s §4=2§i6 



Appellants glaimgg -pssggss ISgjc-s HSiUfcF ftgeiUge it iris n^t- 
ton shgUTn iihae- U a©g§ WHal SgfgiiafiE- eiiiffig it c§8§§, i:8 :/ " 
eenfergl afiS gnRaneg a lUiiSfi f§get4Sn (sg§eilicit48fi/ 

Pafg 7, la§t§ parafraph) : AppgliaRl ' § sp§€ifiea6i-SB r$Urs t-8 
iaia iafeh§r§a lR?8Ufh a §Sffi§ttfe§f §iffiuia£-i-8n 68 suBBSrt fefeg 

appligaiiign ©# feh§ gftM fehggry 6s gspiaiR 8f B*eaist m E8l4 
nuelsas fusiga prggggg (ipesilisatisa, pi§@ §§ ; ii§t psf^: 

pa§§ ll f iaSfe paragraph; pigg 22; ia§€ Bara§5?aBfij ; ifSfr'SVif, 
appellants §p§@if i@a<§i©fi §<5niiifi§ R© fc8 §R8tf t-Rifc IS 

apparatus funefeigns €§ agRiilvg «§@ig iuii-Sn" 8r KSitf 3 Br8e§§§ i-S 
afele tig ggnferoL a Rugl^r fuiiSR 8r 6rifi§l8rtna6i8ft 

apparatus: In ifaiH, alfeh§U§R appgiiant- eliims t-8 JEBSW R8tf tfei 
Prggess aM apparatus R§ fcgg Pr§s§nt§^ 88 SfegSSfciV'S 

eviienee Hfiafe g©ia fuiiSn Rets fe§§8 f§Pr8^ueifeiy aSMivt^; ffiHSB 
!§§§ ggnfergllei: TRg spggii^gafeiSn is simBl-y ISng 8n tfi§8fy tfl£ 

§h©rfe; ina§§d vsii ; si *@i§vsfife aafea: F8f §x-affigi-§; €fc§ 
spgg-ificaiign aggg m igggsifeg wtei i§ §fc§ Basil si tfe@ ssmgute? 

eiftiulailign: In lifh€ g| .fefeg affipig gviagfigg feRafc &£a e8flSi?fii8§ 
fehe varigus a§£enipil§ fe-S rlin anS fngisurg a eSia fusiSfi Br8S§§§ fits 
keen irreprggHgii§ig; ig fi8 fe giggg fcgtf agggiiaflg S8iiM ciiSigri i 
@®mpu§er simulatlign iRat- gSul-g Bg r@ii@g uBSR 68 Sf^iSt SHSR 1 
ffiiigh lg§§ gg§i§n a <tf§rJc4ng BrSSgss t-8 88nlf8l tRg §tfRg ; 

fh§ saM ihggfy igggii im§ r§i g§g ffi is fes g§£su§gg By i^- sfcatf 

memfegr §1 feRg ggigRlilig gSmiSUnifey s TRiis; it aBgears t8 8i R8 
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Appligaiign 07/7i0 ; i70 



m@rg than a hypgtRgsis, is 3=ggSgni-z§^ fey ISBgll-ilRt- 

(§pe§ifigafei§n; paSg i§ ; §§c:8na Paragraph) .- 

?S ggfnpiy With fefee gRarii§m§Rfe ?89*jk£gffi8Bfe Sf |ftg f iffife 
Paragraph ©f 3§ U:S:@ : § ill, a aiselSsurg m«§fe laiqUiSily 
'Present feh§ giaimga inventiJn §8 thai an artisan e8ui& graetiSi 
4fe W4€fe@til Uf ^ue i^grimSRtatigfi: In ^Sfffiifiifif tfRffcfcgg My 
given disglesure WeUii rgquigg tifiayg g^ggf im§n£StiSfi tE8 ffiSfeg SfiS 
ul@ Maimed Sukjggt ffiaiigf; ggRSiagriti-Sfi miast fee given t8 sag* 
fagtorg as the gfg&efeafeiiifey 8r afi^igtSfeiii^ Sf tKi Sxt i* 
*|U§§ti§n; the relativg skill 8f feRSsg in thg art; tfcg gtSfcg 8 f 
tH§ p^-ier art; th§ Rattirg §| thg ifiSgBfeiSH, tfeg gf8§ifiSi Sf 
atesenge Si Working gxampigg, th§= amSUnfe Sf ciirSStEiSn 8r §HitkfiSS . 
pg§aent@a ; ana the quantity of gSpgrimgntitiSR R§S@§iS^ : 

m-^mm , m F:ia ?§i ; n% § y§§g§a ii§§ ; ii§* 

1988) f gitiRf With approval jjiE-fiMfr^^. i§§ ygpg §4§/ §4 ? 

g§t: APP: & Int: i§§§) , 

thg;ife8¥@=S8t8d e6nsi^eflti8ns; €fci 
ggnglusiSR that, asdug 



With respect t© gaeh @J 
¥emm Beioire us iea§§ t§ thi 



experimenta6i@n WSuia feg rgguifia t8 BgrfSrrfi thg g?86ggg iR fcfeg 
manner @iaimga : Althgugh thg skill- of th8s§ in this aft mf 6§ 
@©ns-iSer§i rglatively hifh; thg num§f8U§ e8Rtiffig8rafy 
PUgl-igations in th@ rgggra Be for© Us SSmBSl I cSnclUsi-SH : thit thi 
art in M §tiSn i§ hiahly unPrgaigtahig: MS¥86V8F f ag afeggHFgd 
aBove, the nature Sf thg iRvg^igR invSlvgs afi HRS^ifeif 

U 
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Appgal N§ : §4=i§2§ 
Appiigafeigfi 07/7§0 ; §76 



UliiiiyH whilg fehg p£@ggfig gp§gi.iigatign pfgggnfcs fi8 Pricing 
exaffipigg R@f gp@§iii§ ©irggH©n ©f fttManeg is t-8 R8tf t-8 SSfeiiVi 
fehe elaimed rg§yitl§: Inaggl t-Rg gpggiiiggfcisa eSRteifii fiS 
a±s@l©§H5fg ©f any ©pgrafeivg ©ffi^aiffiggfe ©i? guy ©f fcfcg gprgifig 
Paraffigfegjfs ngggssary ingiyaifif ii§glSsiif§s r@§Ifdifi§ 
@©mp©sifei@ns; prgssargs; gyrirgnli sfergngteH; v8i-fcag@ ; gligfefigii 

p©n§niiai, ©f ignfih ©i Um §hg pf©g§§§ shsuM feg si??i§ai eye.- 

M©re©vea? f fehg figurgg agsgrii5iLn§ fefig ippgflteiig usgd : V tfiis 
P?@@§§§ arg fngarg §gii@fflafeigs: 

The examingf f§U§§ priori ly" @r fefcg pUfeiigggiSn" fey 
Huizenfa, 




(I©@heii|g5f , m, Univ'gr§iliy ©I S©gRg§|gr ?rgg§,< i§§§)\ §M; fey 
inferengg, fe 8 fche rgpgrS issiig© By t-Rg Unifcg© Sfeilgs ©gpirt-ffieRfc 
©f Ineirfy- = ifigrgy ilgggargR I4vi§@^ g@S^ ggfigi fffeiefe 

HUizenga @© = gha-irga , 4 TRg gxLmiftgr fiSfegg fcfegfe 6M-§ g S8 gi 
"ggngliaagi iRafe fcherg is a ligfe ©I g©H¥iRgtfi§ gvl-agRgg c8fiS§fSi8§ 
nuglear gg a gti©n§ ©I th© >g©|© iy§i© n » ■ e8nS§p6 t-ygg» (§3UffiiB6?'fi 
Answer, pagg i§, |©y^R paragraph) : ffcg gMffiifigr Sl§8 BSi-nti Sut 
ilhai fehS §ilren§i=R gfii eSSi&ilUy ©I fehg pgfigi g@fflg S f? Sffi ^ gH ^ = 



4 Whil_g fehg ggpgrli isaug© 
Energy = Energy I§sear©h ASvi 
©E tlh§ reg©ra : ' " 



MUiggnfa's puMigaiii©n 
SloialM (pSge §§) = 
TaUBesi puBligaf i©n ; 
©I-gSJ.a-gi.iS^H. 



§y\ Rgseargh AgviiSry §€ 
86) : TRg gff@f Is ©f 6 




6R© 



... iff 
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Appligafei©fi 07/7gQ ; §7a 



im ais€in§Hish@a ffigffiBgrs With «&$e&i§g in m§ny aiffifSnfe 

§gi§ngii|g ai§gigiin©§ in§iudin§ aismig gfc$F§is§, 

eiegfergghgm-isfery; §§618f^, fiiigigS? ghysi8§ ; ZR& fch§8r gfeieil 
phyii@§« (i^ffiingr'g AfisWgir; fSfg ii; ISSfe f S^5f fe) ; ffig 
examine? r§lers I© efcher reieSr@ng§§ (naffigly; iggini '§§, ffldfiiid 

aM fayfegs) i© iy£=e-h§r §ufesig t flfeia6@ ih§ iasfe- sf asgsgsafigg sf 

mU lusien in feh§ §§i§figiii| ggffManiiEy afe tefig fei-m§ agggi-itfit .'g 

appiiea^ign was iiiga, tr§ ixamisgr inai-gal§§ t-hafe sag sf the 
prgfeiemg wiiih §©ia fs§i©n is »ihg iagfc- sf ^ggfsaagiisiiifey sf t-hi 
aiigfgi p©§it-ive rg§uii§« (Exaifiia@r ■ § imsms, gs§g 4 ; fifth 

paragraph) ; 

Appe-lianfe's rg§p©ns@ grgvia§§ a vSlumi-BSus. alseiissiSH 8f a 
number ©I rgfergnees aria agglarafeiSns StffeffiifefcgS ifi gR alfeiffigt- 68 

ihi g©ii lusi-Sn grSSSss (&gg£il- 



@§feafeU§h fehe igasigiiifey ©i 

Brief, pages 2B = 4§ aM i§7 = llb) , Spggiiafife ha§ §U^i§IRgR6g^ this 

di§@u§Bi©n wifeh a Igpiy grigf fiiga Agri-i §§ ; i§§4 {gager Ms.- 
32), whigh i§ in rgaiiiiy a su:§misi§i©ri @i t-ws aa^ie-iSnai 

ae@iarafei©ns ; aria a §gg@ni Rg^ly irigf filga §gt-gfe@r i§ ; i§§§ 

§v§n in iiahE- sf fefcg a&iifeisfiti- 



(Papgr N©: §§), Mgvgffehgl-g§§ 



sufemissigfis; wg Urn fehafe agpiiiasi's m§r§ ag§yiagRfe asg§ hs£ 

§veir§©m§ fehe gx^mingr'i gSsiligri: 



Tfig apge-l-lan6 fgfgrs fc© 



eviagngg ©I ?gg©ra fehafe gaaii^ @v@?gsffi§§ fehg fsw «'n§§§t-iv§ 

showings" (appeal Brief, gag§ 



"grSWing afnSidnfe 8f rSpiifclkie 



§4; paragraph 7lj 
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Appgal N@ : §4-2916 



many -rgfgrenggg irgligg Up©n 

filing iaig ©i this appiigai 
appiigaligR unggr §§@ii§n i: : 
requirement ; i} lusi B© rjeafge 

appiigafigig ggUf ali®fi i§© gippiy an gRaMing &iSis§tt?g tfifcHSUt 
rilianse ©ft WRai ©fhgrs may puBiisR affcgf Rg M§ fii§S SR 
§PPli©afei©n ©R Whal £§ §Ujpg§§§g[ 68 feg 3 6@Rgifi&d if^fHtiSfi; if 

m mii&m eiansfe gyppiy gaafel£fi § iziam&iSRt h§ ii ast & 
a p©§ifei@n i§© tfi-,sg-juss.. i§§ p ; §a ,^ 8 , mil i§i 



By j§R§ a pp§i-i-Sn6 S5r§ ^ifei^ ftf £g? fifig 
im-. H8^ev§f; fcRg §*ff ieiiney 8l §n 

as ©I i€s filing aSfc©.- it |§ Iff 



31; 34 (ggfA 1§74): Thus, abpgl4aR6 Sanfi®6.6iii?i tfig 
ingufiieieney ©f fefig p?§§ggfe ai-gglSsurg By r@iy±ng Sfi 
PU61i@aii©ns @f ©iihgr ffiafegSili fyfeiighg^ Mfil£ tE-feg f£iiR§ s | t feg 
Priseiie appiigafeien; Malm ife ig gRSWR fchafc. gfcgfe isfegf 
pubUealidfig evidgRgg Ifig ggafeg ©I fe R @ 33$ gMg-feigS j^g ^-j^g 

ton ©f th§ appiiggfeisn, m,-m=mm i §§§ ?.-§a §s§, §§§,< 

194 U§i§ ii 7; |37 (ggiPft i§77] : 

W© als© n©i§g lhafe a RUmjig? ©I rg£grgfi€g§ id§i9 fcy" afpgHftfit 
and fefig examiner am@un{= I© p=g§g fffiiggggg 8f 6gstifR8Rili§ tfRiSfi 
6©gR §upp©rfe ana gg^ggfe appg^ian|i§ SSld iuSiSn feRgSf^ WitfiSut 

is ana aaiia i^sfn wiiisn a gg^gss wiefe 



pr©vi4ing t-R© iiggggsary dgj§al 
©binary Skill iii i§Rg ari ©afi 
Bafani "§|, ghSfiiigf, f^llaS* 



qualify 6R© nifctiiri 8f tfi§ rel-iifg: 
3M Frggifnin afg iii-iigtefafcjfcvg 8f 



the formed ani 8a§ani »:§§, Hi|fe§ ; §f8Wn§ afia H3afi§ia £?g 
•i-ilusggaiiivg ©i ihg lalfegr: f&ggg fgfgfgfiggg SRlf ggfVg I§ g 
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Appeal m-. §4 =892 6 



measure @I fehe pulse ®f €fe§ seigfiiilig eSffiUi&y itfifcfi rgggggfc tES 

fehis igpig ai gg§i : gswgvgg, fefeg iaaasfBsgigg si fefeg 

i=espe@ilive gig§i@§B*§, tlRgy glfgf lifefeig ifl |gfffi§ ©f fcReif 
usefulness aria agggpHangg fefig sgigRSifie gSmmunity as i fr'HSii 

vi§=a=vi§ fehg giaimga gui^ggi mafefeg?: 

W§ fi8w prgggg.a €© a&trggg appgliaRti » § af§uffignfe§ eSngiffiki 
fefig §xatnin@r's rg^ggtliSn yfiUgg §§ U:S:§: § H§; first giflgFlgR; 
Apggllafife argues fehafe Huizgifa mainly rgj|gr@ne§§ gVSSfci Ir8fn i-§§§ 
and igngjfgs all pgsiilivg gvLctgRgg affcgf i§§§ {appeal fefigf, pa§t 

§§ ' pa^fraph il) : in aaaiiign, appgi-i-gfit- §yfeff5it-s a iesismi&B 

W 9r: Eugene F= Mallgvg (gjiggg M© : i§) ftfiigR ffigrely fggtMii 

appgiiaag'g p@giii@fi§ as g£al@g ia Ri§ ©ffR pufeiigat-i-SR; f&gg-4saiB 

Mallevg agglarai§i@n. is isggAiiaily in siippSrl ©I apggi-ilfit s 
eriligism gf Huizgnga (appgk- @ri@| ; pggg I§, garagragH 6§j .- 

a rgv-iew @# Muiggnfa irkisafc-gg g&ae Muigga§s did gSniidgf ; 

or at lease Wag aWare ©f, acifeivi-feigg teifig i§§§ afia i§§i iff 
preparing his fe@@fe (Huizgfifa-, P§gg§ i-28; !•§§; i-§4; i-3S; i«§ 

ar§ U!u8fe*aUve) : in aaaiU-gn, AppgRaix- iff ®f £-R@ fegsfe iist-s I 

ghronolggy gf gvgRfeg up g® gyRg :i§§i (^g §fca| fiiifig 
@f this appiieaiigfi is SgpfegfnBgr i§9l) fgiat-§d £@ tusiSn 
issugg: TRgrglgrg; £{§ appgars £Ra6 HuiigR§fi gSRsidgfia 1 sSffii Sf 
fehe inlgrfnagign allgg-ga |© jJg iifnysfegriSusly missiRg"" (MlilSv'i 
Beeiafafeign, Papgr Ng : i§, pbagragR 12): TRg gggiififeiSn fey gf: 

18 
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Appeal n©: §4=i§io 

Agpi-igafeiSn 67/7|§ f §7§ 



Malig-vg i§ §§§gni§iaily § rg§i§afe§m§Rfe Si a feSSlc- rgvi§tf tfilfc tfi§ 

puBiishga in m4^%mm {MsLsro, «T R g giifeiisiiiHg liigss 8f tfii 

@gnfeury f « MJJmriflU , p : (i§§4) ) : i§ §§s§Rfciaiiy a^vanSeif 
his ©pini@n aM rgfgrs i@ agLviiigg iRSfe Sllgggaly' hiv§ 
am&SSmiy ien§rai@a @6ii insist H8WW@r; gv§R t-R§ 8gini8n Sf 
an expgjffc RlU§fe Bi SUgp§m4 §y aR Ufi&*li&fi§ faefeiili fctSig: 
Neither i§h§ appgllanfe n®r fet deeUsatt gr8vici@ gufesfelntivi 
§r analysis WRieh gSRgiygivgiy g8RfcraaiSts |R§ §g&§ piRii- 

liaiiafs aai whi@h is eanpafi&ie m fefeg elgfeiiiga asai^g 

Provided fey Huiggnga in Ri§ LfeiisaliSR SfiligiSing Sfii £81-3 
fusign phengffienSn, gg&3_jSusi«ft : JBML^aiMfcii ijLJiaaflft ^ ^ 

g§nfe.u-g.y 

The appgliaafe agxi mUr-s is -gg-saateRJSasja , §7 s§g@§g |4 §i , 
l4§§ ^Pi* & *fitw i§§i) is §§iafeii§h ifesi esi-a fusisa 

exi§g§, Q© n £j?a3?y i§ §Pf§iiSf.i«§ affufngni; ifcg MiS BSif^ afc g Sgg 
1484 ©f 27 USP^ia igunS: 



la vi§w ©I ih§ ^ 

exe§Bs hgati n8ir fcftg i3 
a ia§i©n rga§ii©R RSvg 
rg§garghg?§ ggnaugiii 
ihag aarg hifhly analf 

§gii,ana } fivga ihg m 

residing gan ©g agfiigvg 
g-xperimgni agsign g§ni 

ail §i whieh ha§ ggga 

reigrenggs ft=BK, Wg fi 



i-Hfiif 

!S§" Sf 



_ ntiel-eaf 

i§§i§a 135? 

£s iina§ir 

gi-ianfes'' e ^ 

§ with whisk gff& 4CW 

, ^_R§,fc8 813i@5vg sfcriSfc 
§ Sna SaliBraiiSR e8nfcr8i§; 

Riga in §8m§ agiaii i-R 





fusion rfsnig eiaimga: f :ii§ rgsisl-gs in Sfi^inS'iRg 
burden 8£ prggf H@ appgi^flig , ApgellMfei w 
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Appeal M§: §4=i92§ 
Appiieafeign O7/7§0;§7§ 



pr©aUf§a no §vi£§n§g fegi ©v@re§fn§ €Rg 



©£ claims 1 = 5 unSgr 35 

lagkinf gnaBigmgfi€ t m 

©I Slaiffis 1=§ un€§r §5 
lacking Ufeilifey: 



n§f •' s 



m wiii §y§£ain 6fc§ fgtjgsfeiss 

¥S@ lii; first firSgflgfi; 

Will also sust-ain t-fie fejeeteiSn 



Suffice ife i§© say Ihafe rallRer iRSn §sfcaM-i-§Ring eSld ittsiSn 
§xisis§ ; ilhe Sasfe a§§isi§8 iijily- §UPf8rfe§ §Hg §Mmin§f ' S 
r§:j§gfei®n§: 

G©nggarnin§ feh§ i§§U§ @l SgggSgUSifeiiifeff Sf Fgsulfci; 
appgllafife a£§U§§ thai tfe§ gMmiRgr «Ra§ Pr§s§8t-§a 88 gv'MiHSi t-8 
eefiferaaiei ihe miy suppiigg gaf§rs ; ExRiM-€s SSi §UfefBi§§gS 
g@giarai=i§ns» (appgal Brigf; pa§§ §7; par§ffafR 7§)\- figpgiiSfit 
prSeeeis is© aiseuss h©W "rgprgaugiBig 1 ' Ra§ feggfi miseSnslruga fey 
feRg gffigg (appgal Brief,- gagg 37; garSgragR 7§)\- 

Wg @ann©il a§3rgg WiiiR affeglianlis gSsifeiSn; Huiz§H§§ Sllfeis 
fehai «[i!]hg f©unaafei©n ©I seigneg f§quif§s t-Ml gxg§ri-mgfifca4 
rgaU-ltIs ffiusfe Bg rgp3r©4ugiBig : Vaii4a6i8n i§ §8 i-8£ggral- gart- 8f 
fcfie s@igniiii@ p?@@§§§» (Huizenga; ga§§ Iff) ; A4tefi8iigH t-Ri 
5ree©ra r§flggi§ ih§ vi§Ws §f a numB§r 8f sgiintist-s fcfesfe 8818 
fU§i©n is ailiiainaBig; 6ha§ vig^pSini.i-g S88iF@8S§^ fey numgrSus 
seiefltlistls m@ arfyg ©iRgrtolsg: ff§ Uni ife 68 B§ 8v@Btffi§imingiy 

Gieair fehafe, aii tmg feiffi§ fehis appiigafeiga wa§ iiied; feftg gvi^gBSg 

©I irrgpr©augiBiliiy ©f i§Rg I?igis§Rmann/g6fi§ §Xg§riffi§nte§ mi 
resulfes SUgWgighgi Ifig argiiga §viagn§§ ©I rgprSaueifeilifey : 
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Appeal M§: §4 =2 §2 9 

Appli§ai!i©n 07/7§§ ; §79 



TBe Refly §ri§i fiiga Afirii §§, 1§§4 (Hpgf N8: §§j' ifig * 
§eg©ng Rgpiy Ifigf iii§a §gt.8fegg i-9; i§§§ MS: §g) giffif^ 

rg§6a6g 6hg arfuffignfes adftefriSd IBSv'g.- TS fcRi iJEtiSt- tfitfc t-fci 
reeora g§n6ain§ PuBliga6i8R§ SRa gviagRSg fcfiafc §8m<§ figUt-lMf 

ss4sfifei§t§ §@fife£flu@ 6© hivg hsfg ifeai irs siaifRs si esld !y§isB 

may ultimately pg©viag a lifrifeigss elgSR ana eRgag sSufeg Si 
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Mitchell Swartz, ScD, MD, EE 
P.O. Box 81135 
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02481-0001 
(781) 237-3625 



January 8, 2001 



Petitioner ["Applicant"] filed two patent applications with 
the U.S. Patent and Trademark Office [hereinafter "Office"]. 
The United States Court Of Appeals For The Federal Circuit 
affirmed the decisions of The Board of Patent Appeals and 
Interferences for indefiniteness under 35 U.S.C. §112, ^2 
and for putative lack of operability or utility under 35 U.S.C. 
§101, and therefore putative lack of enablement under 35 
U.S.C. § 112, %1. 



QUESTIONS PRESENTED 

1. Whether the Office has replied to duly-submitted 
unrebutted Declarations with conclusive effect regarding 
issues of material fact. 



2. Whether the Office complied with its own rules regarding 
MPEP 707.07(j) and 706.03(d). 



3. Whether the Office complied with the standards of review 
regarding definiteness (an issue of fact), under 35 U.S.C. 
112 12. 



4. Whether the Office complied with the standards of review 
regarding operability (an issue of fact), under 35 U.S.C. 
112 1(1. 

5. Whether the Office complied with the standards of 
review regarding utility (an issue of fact), under 35 
U.S.C.112 HI. 



6. Whether the Office has violated the United States 
Constitution. 



LIST OF PARTIES 



Not all parties appear in the caption of the case on the cover 
page. 

THE LIST OF ALL PARTIES PROCEEDINGS IN 
THE COURT IS AS FOLLOWS: 

Petitioner, previously Appellant and Applicant, Dr. 
Mitchell Swartz, P.O. Box 81135, Wellesley Hills, MA 
02481-0001. 

Respondent is the Office of Patent and Trademarks [the 
U.S. Patent and Trademark Office and the Board of Patent 
Appeals and Interferences, hereinafter "Office"] 

The Examiner has been Mr. Daniel Wasil. 

The Respondent's attorney of record is Attorney Mark 
Nagumo, Associate Solicitor, 2121 Crystal Drive, P.O. Box 
15667, Arlington, Virginia, 22215. 

With him has been Albin F. Drost, Acting Solicitor, U.S. 
Patent and Trademark Office, of Arlington, Virginia, for the 
Director of the United States Patent and Trademark Office. 
With him on the brief were John M. Whealan, Acting 
Deputy Solicitor, and Stephen Walsh, Associate Solicitors. 
Of counsel were Maximilian R. Peterson and Nancy C. 
Sluter, Associate Solicitors. 

The four Amicus Curiae who have submitted Briefs to the 
court are 

Eugene F. Mallove, Sc.D., amicus curiae, New Energy 
Research Laboratory, of Concord, New Hampshire. 

Scott R. Chubb, Ph.D., amicus curiae, Research Physicist, 
Research Systems, Inc., of Burke, Virginia. 

Hal Fox, Ph.D., amicus curiae, Engineer, Editor, Research 
Scientist, Utah. 

Thomas Valone, amicus curiae, Integrity Research 
Institute, Maryland, former Patent Examiner. 

The panel in the Court were Judges Dyk, Archer, and 
Plager of the U.S. Court of Appeals for the Federal Circuit. 
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On Petition For A Writ Of Certiorari 
To United States Court Of Appeals 
For The Federal Circuit 
00-1107 (Serial No. 07/371,937) 
00-1108 (Serial No. 07/760,970) 



PETITION FOR A WRIT OF CERTIORARI 



Petitioner respectfully prays that a writ of certiorari issue 
to review the two judgments of the United States court of 
appeals which appear at Appendix A and Appendix B in 
the present petition. 



OPINIONS BELOW 



The opinion of the court of appeals [United States Court 
Of Appeals For The Federal Circuit ("CAFC") 00-1107] 
appears at Appendix A to this Petition and is published. 

The opinion of the court of appeals [CAFC 00-1108] 
appears at Appendix B to this Petition and is published. 



JURISDICTION 

The jurisdiction of this Court is invoked under 35 U.S.C. 
112 and the United States Constitution [Article I, Section 8, 
Clause 8, Article III, Article IV, and the Fifth and Fourteenth 
Amendments]. 

The date on which the court of appeals decided 
Petitioner's cases was 11/8/00. A timely petition for 
rehearing was submitted and was thereafter denied by the 
court of appeals on 12/8/2000. A copy of the orders 
denying rehearing appears at Appendix C [CAFC 00-1107] 
and Appendix D [CAFC 00-1108] in the present petition. 



CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 



The Supreme Court is the Petitioner's last and only source 
of relief. The court of appeals has decided an important 
federal question that conflicts with more than a dozen 
relevant decisions of the US Supreme Court and other courts 
of appeal, and has thus far departed from the accepted and 
usual course of judicial proceedings. 

This Petition involves a direct grant of authority made 
under Art. I, §8, cl. 8 of the United States Constitution. The 
provision of Art. I, §8, cl. 8 reads: 

"Congress shall have Power (t)o promote the 
Progress of Science and useful Arts, by securing 
for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and 
Discoveries". 

Congress has spoken to "encourage progress" [Diamond v. 
Chakrabarty], encourage ingenuity [447 U.S. 303, 309], and 
has defined patentable statutory subject matter to include 
"anything under the sun that is made by man." [S. Rep. No. 
1979, 82d Cong., 2d Sess., 5 (1952); H. R. Rep. No. 1923, 82d 
Cong., 2d Sess., 6 (1952)]. There is no doubt that would 
include inventions involving energy efficiency and material 
monitoring within the meaning of the statute. 

The Office of Patents and Trademarks ("Office") has 
systematically ignored 1 unrebutted timely-submitted 
Declarations pertaining to issues of fact, and has ignored its 
own rules, and thus has created a non-uniform and 
arbitrary standard of review for patentability. In doing so, 
the Office has acted under color of federal law $)sborn i>. 
Bank of United States, 22 U.S. (9 Wheat) 738 (1824)] and in 
defiance of Congress. Given Art. I, §8, cl. 8 then there is 
more than the mere possibility that a question of federal law 
arises sufficient to satisfy the "arising under" jurisdictional 
authorization of Article III. Given that Congress has spoken, 
the United States Supreme Court should consider to exercise 
its supervisory power [Marbury v. Madison, 1 Cranch 137, 
177 (1803)]. 



BASIS OF FEDERAL JURISDICTION 
IN THE COURT OF FIRST INSTANCE 



Federal jurisdiction is authorized by Article I, §8, cl. 8, and 
Article III, Article VI, the 5th and 14th Amendments, and 35 
U.S.C. §145, §146, and §306. 

In Application Serial Number 07/371,937 ("the '937 
application"), Notice of Appeal to the United States Court 
Of Appeals For The Federal Circuit was made on 10/14/99 
which the Board of Patent Appeals and Interferences held in 
Appeal No. 94-2921. In its Decision regarding 00-1107, on 
11/8/00, the court of appeals affirmed the Board's decision 
for putative lack of enablement under 35 U.S.C. § 112, Ifl, 
and indefiniteness under 35 U.S.C. §112, f2. 

In Application Serial Number 07/760,970 ("the '970 
application"), Notice of Appeal to the United States Court 
Of Appeals For The Federal Circuit was made on 10/26/99 
after the final Decision (6/22/99) which the Board of Patent 
Appeals and Interferences held in Appeal No. 94-2920. In 
its Decision regarding 00-1108, on 11/8/00, the court of 
appeals affirmed the Board's decision for putative lack of 
operability or utility under 35 U.S.C §101 and lack of 
enablement under 35 U.S.C §112, 1J1. 



[The Notation herein is to the Petitioner's original 
specification (OS), Appeal Brief to the Board (APB), Board 
Decision (D), and the Appendix with was with the Appeal 
Brief in the US Court of Appeals (A). The Appendix for '937 
was with case 00-1107. The Appendix for '970 was with 
case 00-1108.] 
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CONCISE STATEMENT OF MATERIAL FACTS 

Petitioner ["Applicant"], Mitchell Swartz, ScD, MD, EE is 
a U.S. citizen and inventor who filed two patent 
applications claiming invention of a method to monitor the 
loading of hydrogen (a fuel) into palladium (a metal which 
fills such as a sponge fills with water) and a method 
involving changing that loading by a two-step method. 
These patent applications [S.N. 07/371,937 and S.N. 
07/760,970 are the subject matter of this Petition. 

S.N. 07/371,937 ("the '937 application 11 ) is a method, 
generally speaking, for easy monitoring of hydrogen loading 
which uses a vibration of the loaded metal The original 
specification and claims solves the long-standing problem of 
monitoring the fuel within the metal remotely and 
non-invasively. This is of great utility because in the past it 
was necessary to mechanically interrupt the electrical circuit 
and then to physically move and weigh the loaded metal. 
Previously, such cumbersome invasive monitoring was 
complicated, took several minutes, and required uncoupling 
the electrical circuit "thereby not only stopping the reaction, 
but also cross-contaminating both the cathode and the 
laboratory" (A164). In '937, means are provided to vibrate 
the loaded metal which is then monitored to reveal 
information about its weight and, therefore, the quantity of 
fuel loaded into the material. 

Claim 32 (Appendix E) claims monitoring the material, 
using at least one vibrational mode (natural frequency) 
which is the subject matter constituting the invention. The 
original specification and Claims 32-43 complied and 
conformed with the Patent Act by teaching the subject 
matter defined by each of the rejected claims, including the 
vibrational cathode (A166-A167), monitoring subsystems 
(A168-A170), viscosity, damping, surface materials (A169), 
and coupling to a large mass, and then set forth the best 



(*** -1 ) Appendix G shows a fast fourier transform (FFT) spectrogram of 
vibrations of one actual device, using the teachings of '937. The figure is 
from an article in a journal, peer-reviewed by those familiar with the 
state-of-the-art at the time the present original specification and claims 
were filed. 
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mode contemplated (***-l). The invention *937 conforms to 
known physics (A170-A173) and has been shown to be 
operable using the teachings of the original specification and 
claims. Petitioner's Declarants have affirmed definiteness 
and utility. 

S.N. 07/760,970 ("the '970 application") is a two-stage 
method to control loading. Claim 25 (Appendix E) claims a 
two-stage method using a first stage of electrode loading, 
followed by, a second stage of sudden rapid ("catastrophic") 
flow of the loaded hydrogen within the metal. Petitioner 
taught in the original specification and claims how this 
apparatus works and presented objective detailed evidence 
and experimental data of the invention. Specifically, 
Petitioner taught about loading [Claim 25, lines 2 and 3] on 
pages OS 15-16, 19, 20, 21, 22, 24, 27, 28, and 34 in the 
original specification, and on pages 5-6, 11, 13-14, 16, 19, 
28, 42-45,48-50,55, 61, 65-67,70, 72, 78, 91, 95-98, 106, 110, 
113, 115, 119-126, 128, 130, 133, 135-136, and 143 of the 
Appeal Brief before the Board. Petitioner taught about 
generating movements of isotopic fuel in the loaded metal 
["flux", claim 25, lines 1, 4, 5] on pages OS 15-16, 19, 20, 
21,22, 24, 27, 28, and 34 in the original specification, and on 
pages APC 5, 10-11, 6, 43, 45-46, 54, 65-68, 71-73, 98, 116, 
119, 123, 134-136, and 139-141 of the Appeal Brief before 
the Board. 

REASONS FOR GRANTING THE WRIT 

I 

Briefly, the gravamen of this case is that The Office has 
not properly followed its own standards of review regarding 
patentability, has shown abuse of discretion and has failed 
to comply with previous Orders by the Board for a response 
to said Declarants regarding material matters of fact 
(operability and utility). 

In '937 and '970, the putative "lack of operability" under 
35 U.S.C. §112, f 1 and "lack of utility" under 35 U.S.C. 
§101 has only been made by ignoring the original 
specification and claims, by ignoring the timely-submitted 
unrebutted Declarations, by ignoring scores of Exhibits and 
references, and by ignoring the Office's own rules, thus 
creating an arbitrary standard of review for patentability. 
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In '937, the putative "indefiniteness" under 35 U.S.C. §112, 
If 2 has only been made by ignoring the reasoning of several 
decisions , the Office's own rules, and what those who were 
skilled-in-the-art at the time the original specification and 
claims were filed have stated re Morris] in unrebutted 
Declarations \ln re Marzocchi] produced as required fn re 
Oetiker] which fully addressed all matters criticized by the 
Office regarding matters of fact. 

1. The Office has not provided any reason to doubt the 
objective truth of any of the Declarants' [or Amicus Curiae l s] 
statements relied on for enabling support. No basis exists for 
a rejection under either section 112, %1 for operability lack 
of enablement or section 101 for lack of utility \Environtech 
Corp. v. Al George, Inc., 730 F.2d 753, 762, 221 USPQ 473, 
480 (Fed. Cir. 1984)]. 

2. Furthermore, the Office and the court of appeals have 
made no mention of exactly why substantive evidence in the 
form of Declarations in the record regarding matters of fact 
have not been substantively addressed. 

3. In addition, the Office and the court of appeals have 
made no mention of why five Orders by the Board [with 
authority pursuant MPEP §1211] explicitly requiring a 
response to these relevant Declarations regarding material 
matters of fact (operability arid utility) were ignored. One 
remand stated, "Further, the examiner should explain why 
these 'filings' and 'references' are inadequate in evidentiary 
weight, to overcome the evidence proffered by the 
examiner." 

4. This Court has ruled that any pro se litigant is entitled to 
less stringent standards [U.S. Rep volume 404, pages 
520-521 (1972)], but the Office has ignored its own 
standards. 

5. It is submitted that if the Office must rely upon 
reference to art cut of a cloth not even made from the 
original specifications and claims, and must systematically 
ignore unrebutted duly-submitted Declarations, then the 
Office's position must indeed be rather weak ~ which must 
dictate allowance of the present inventions. 
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II 

This case has great and compelling importance when 
measured by either the particular constitutional mandate of 
Art. I, §8, cl. 8 or the number of people dependent upon 
energy monitoring, efficiency and utilization. The Office has 
not provided any authority for which it has ignored the fact 
that Congress has "encourage(d) progress" [Diamond v. 
Chakrabarty] , encouraged ingenuity [447 U.S. 303, 309] and 
has defined patentable statutory subject matter to include 
"anything under the sun that is made by man." [S. Rep. No. 
1979, 82d Cong., 2d Sess., 5 (1952); H. R. Rep. No. 1923, 82d 
Cong., 2d Sess., 6 (1952)] which must include inventions 
involving energy efficiency and material monitoring. 

This case also involves important issues which resolve 
important questions separate from the merits of the case, 
and if necessary is also submitted under the collateral order 
doctrine [28 U.S.C. §1291; also Cunningham v. Hamilton 
County, Ohio, 119 S. Ct. 1915 (1999)]. 



QUESTIONS PRESENTED 

1 . Whether the Office has replied to duly-submitted 
unrebutted Declarations with conclusive effect regarding 
issues of material fact. 

I 

The decisions reject the reasoning of Ex parte Porter 
because they are inconsistent with, and do not address the 
facts averred in timely-submitted unrebutted Declarations 
(***-2). Petitioner submits that the Office has ignored, and 
failed to reply to, more than a dozen duly-submitted 
Declarations containing substantive rebuttal evidence fn re 
Marzoccht\. These had conclusive effect regarding issues of 
material fact, and were put forward by Petitioner as 
required [In re Oetiker]. In '937, the unrebutted Declarations 



(***-2) In '937, the unrebutted Declarations are in the record at A8, A12, 
A18, A44, A49 ,A62, A66, A72, A74, A77, A85 [Appeal Brief, 00-1107]. In 
'970, the unrebutted Declarations in the record at A8, A12-A23, A32-A39 
[Appeal Brief, 00-1108]. Many were filed before the Final Notice of 
Appeal, and others were included with the Appeal Briefs to the Board of 
Patent Appeals. The Office received these Declarations, as proven by the 
Office's date-stamps, and as confirmed by the five remand Orders 
(A82-A89) by the Board to the Office for a response to the relevant 
Declarations on these very matters of fact. 
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[A8, A12, A18-A43, A44-A48, A49, A62, A66, A72, A74, 
A77, A85] confirm definiteness and utility as defined by 
claim 32, substantially and fully [In re Gazave; In re 
Chilowsky; In re Jolles], In '970, the unrebutted Declarations 
[A8, A12-A23, A32-A39 [Appeal Brief, 00-1108] confirm 
operability and utility as defined by claim 25, substantially 
and fully \fn re Gazave) In re Chilowsky) In re Jolles]. The 
Declarations demonstrate validation of the Applicant's 
claimed subject matter and therefore enablement. 

Petitioner's Declarants, skilled-in-the-art at the time the 
original specifications and claims were filed, have probative 
value because they are scientists, researchers, editors, and a 
Patent Examiner and thus are authorities. The unrebutted 
Declarations fully addressed and contradicted all matters of 
fact operability, utility and definiteness. The Declarants 
affirmed that the invention operates as stated, was correctly 
taught in the original specification and claims, and that a 
person of ordinary skill-in-the-art would have understood 
the inventor to have been in possession of the claimed 
invention at the time of filing. Nothing has been presented 
which differs or rebuts the Declarations [or the Amicus 
Curiae Briefs of Drs. Chubb, Mallove, Fox, and Mr. Valone]. 
The Office has not indicated any controlling authority to 
change its standards of review mandated for unrebutted 
substantive Declarations regarding material issues of fact. 

II 

The decisions reject the reasoning of other Appeals Court 
in Marino v. Hyatt Corporation, 793 F.2d 427, 430 (1st Cir. 
1986), Morrill v. Tong, 390 Mass. 1207 129 (1983), Chelebda 
v. H.E. Fortuna & Brothers Inc. 609 F.2d 1022 (1st Cir. 1979) 
by ignoring the unrebutted sworn Declarations despite being 
Obligated to assume that the unrebutted Declarations are 
true [Lewis v. Bours, 119 Wn.2d 667, 670, 1992]. The 
Declarants have been ignored because they refute the 
Office's unsupported position and prove definiteness in '937, 
and utility and operability in '970. Only by ignoring the 
Declarations can the Office purport that a material cannot 
"vibrate" ['937] and that there is no "loading" ['970]. 

Ill 

1. The decisions reject the reasoning of Ex parte Gray [10 
USPQ2d 1922, 1928 (Bd. Pat. App. & Inter, 1989)] because 
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there was evidence of definiteness in '37 and operability and 
utility in '970 and '937, beyond the detailed specifications, in 
the form of corroboratory expert testimony including 
unrebutted Declarations and Amicus Curiae Briefs. The 
Office and the decisions should have indicated which, if 
any, of the averments in the Declarations were formally 
considered and, if so, how they reached their conclusion or 
how the Declarations failed to overcome the purported 
prima facie case initially established by the Office. Simply 
put, it cannot be determined from the record which -if any- 
of these submitted averments by the Declarants and Amici 
Curiae regarding definiteness, operability and utility have 
been formally considered by the Court. 

2. The decisions reject the reasoning of In re Morris 
because the interpretation of definiteness, operability, and 
utility are predicated upon that which one who is 
skilled-in-the-art would reach, requiring comment upon the 
statements made by the probative Declarants and Amicus 
Curiae. Petitioner has the right to expect that proffered 
Declarations be read, and unrebutted Declarations be 
respected as they did fully address all matters criticized by 
the Office. The decisions have erred by omitting exactly 
why this factual, substantive and engineering evidence in 
the record regarding definiteness has not been addressed. 

IV 

The failure to respond violates the Office's own rules and 
five remand Orders (e.g. A82-A89) by the Board to the 
Office for a response to the relevant Declarations on these 
very matters of fact. The Office has also ignored five Orders 
by the Board explicitly requiring a response to these relevant 
Declarations. At least one remand explicitly stated, "Further, 
the examiner should explain why these 'filings' and 
'references' are inadequate in evidentiary weight, to 
overcome the evidence proffered by the examiner." The 
'filings' included the Declarations. Attention is directed to 
the fact that the Board had the authority to Order the Office 
to substantively respond pursuant to MPEP §1211, but the 
Office has not responded with specificity and substance as 
the Board ordered. Similarly, the Office and decisions have 
not stated this has been simply ignored. 
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2. Whether the Office complied with its own Rules regarding 
MPEP 707.07(j) and 706.03(d). 

I 

In '937, Claims 32 through 43 stand rejected pursuant to 
35 U.S.C. 112, \2 for indefiniteness. However, this rejection 
is not unreasonable. Petitioner (then Applicant), pro se, 
requested "constructive assistance and suggestions from the 
Examiner in drafting one or more acceptable claims 
[pursuant to MPEP 707.070)] and in making constructive 
suggestions [pursuant to MPEP 706.03(d)]". The next 
substantive response received was the Final Rejection, which 
was accompanied by constructive suggestions. To comply 
with the Examiner, the claims were rewritten using the 
minor changes that the Examiner had recommended by 
telephone and by written communication. All changes were 
made per, and did conform to, the Examiner's own 
suggestions. The changes were trivial. The wording and 
scope of the rewritten claims was composed in the language 
of the specification and claims of the original disclosure, did 
not raise new issues or contain any new matter, and made 
no new claim limitation. 

As discussed with the Examiner [Appendix D] and as 
fully discussed in the Appeal Briefs before the Board 
(2/28/94), they contained the precise suggestions which 
examiner stated would overcome said definite rejection. The 
final proposed claims were immediately submitted for entry 
pursuant to MPEP 707.07$) and MPEP 706.03(d), and 
Applicant provided substantive rebuttal evidence before the 
Notice of Appeal [In re Marzocchi] including Declarations as 
required [In re Oetiker]. As the Federal Court admits: 

"Appellant gave substantive arguments for entry 

including specific and substantial arguments 

against the rejection." 

II 

The final proposed claims were not entered as they have 
been for other applicants and as should be accepted by the 
standards of review regarding patentability. As the Amicus 
Curiae Brief of Thomas Valone (Integrity Research Institute, 
Washington, DC; former Patent Examiner) has stated, 



Petition for Writ - page 8 



"it needs to be noted that the suggestion of the 
examiner to add language to these two claims in 
order to overcome the rejection under 35 USC 112 
second paragraph and then following with a refusal 
to enter the exact language suggested because of a 
"new matter" or "new issue" accusation amounts to 
not dealing honestly with the appellant and not the 
type of behavior that is normally endorsed by the 
Patent Office. It also does not "help our customers to 
get patents" as in the present Office motto. From my 
experience at the Patent Office such deception of an 
applicant on the part of the examiner was never 
tolerated by a supervisor." 



Ill 

As a result, the Office has not complied with the 
requirements of MPEP 707.07(j) and 706.03(d), and has 
rejected the reasoning of the Supreme Court that a pro se 
litigant is entitled to less stringent standards [U.S. Rep, 404, 
520-521 (1972)] especially because in this case, the Office 
has not followed its own standards. 

The Petitioner is entitled to an impartial tribunal [28 U.S. 
Code Section 144, Mayberry v. Penna^ 91 S.8.; Bloom v. 
Illinois, 88. Ct. 499 S.Ct. 1477; Duncan i>. Louisiana, 88 
S.Ct.1444] and equal protection of the laws and fair 
application of the standards of review. The refusal to enter 
the exact language in Amendments (A187) suggested by the 
Examiner to overcome indef initeness, when said 
amendments added neither new matter nor issues, and 
could not have been offered before the receipt of suggestions 
pursuant to MPEP 707.07(j) and 706.03(d), and which 
responded to, and adopted, each suggestion made by the 
Examiner (A85-A90, A124-131, also A83-A84) is unfair. 
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3. Whether the Office complied with the standards of review 
regarding definiteness under 35 U.S.C. §112 f 2. 

I 

For '937, the Office has purported ''indefiniteness" of the 
claims under 35 U.S.C. §112, 1f2. Petitioner submits that this 
is not true according to the preexisting standards for review, 
and because the initial rejection of Claims 32 and 35-41 over 
Johnson under 35 U.S.C. 102 could not have been made and 
could not have been sustained through the Final Rejection, 
had the invention truly been without definiteness (***-3). 
Also ignored, and as important, the Claims were developed 
after the precise suggestions which the Examiner stated 
would overcome said rejection pursuant to 707.07(d). 

II 

1. The decision rejects the reasoning of Ex parte Gray [10 
USPQ2d 1922, 1928 (Bd. Pat. App. & Inter. 1989)] because 
in '937 there is evidence of definiteness in the form of expert 
testimony from Drs. Chubb, Mallove, Fox, Bass, Swartz and 
Mr. Straus (A44-A48), Rotegard, and Valone with 
substantial argument [In re Marzocchi In re Oetiker]. The 
Declarants with probative value fully addressed all matters 
criticized by the Office regarding definiteness (A90-A99), 
substantially and extensively re Gazave; In re Chilozvsky; 
In re Jolles]. They prove that a person of ordinary 
skill-in-the-art would have understood the Petitioner to have 
been in possession of the claimed invention at the time of 
filing, and demonstrate that the original specification and 



(***-3 - According to In re Hammack [427 F.2d 1384 n.5, 166 USPQ 209 n.5 
(CCPA 1970)] "...indefiniteness in claim language is of semantic origin". 
Definiteness is the opposite of indefiniteness, and under 35 U.S.C. 112 ^[2, 
definiteness is that characteristic of a patent claim in which claim language 
makes the scope of the claim clear to a person skilled in the art to which 
the invention pertains [MPEP 2173, MPEP 2173.02, MPEP 2173.05(a)]), in 
light of the specification. 

As a judicial test, "invention" - i. e., "an exercise of the inventive faculty," 
McClain v. Ortmayer, 141 U.S. 419, 427 (1891) - has long been regarded as 
an absolute prerequisite to patentability [Keystone Driller Co. v. 
Northwest Engineering Corp., 294 U.S. 42 (1935); Sharp v. Stamping Co., 
103 U.S. 250 (1880); Hotchkiss v. Greenwood, 11 How. 248 (1851)], and in 
1952 that Congress, in the interest of "uniformity and definiteness," 
articulated the requirement in a statute, [425 U.S. 219, 226] framing it as a 
requirement of "nonobviousness." [Dann v. Johnston, 425 U.S. 219 (1976) 
425 U.S. 219 No. 74-1033] 
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claims were precise, clear, correct, and unambiguous 
[pursuant to MPEP 2173.05(a)]. 

2. The decision rejects the reasoning of In re Morris [and 
Ex parte Porter] because definiteness must be predicated 
upon that which one who is skilled-in-the-art would reach. 
The Office, like the Court, is Obligated by law to assume 
that such Declarants' unrebutted assertions on the relevant 
factual statements are true [Lewis v. Bours, 119 Wn.2d 667, 
670, 1992], but has not. Nothing has been presented which 
differs or rebuts the Declarations. It must be reasonably 
concluded that the Declarations remain ignored in their 
factual, substantive content because they precisely refute the 
Decision's incorrect statements and erroneous conclusion. 

Ill 

1. The decision rejects the reasoning of In re Prater [415 
F.2d 1393, 162 USPQ 541 (CCPA 1969)] because pending 
claims must be given the broadest reasonable interpretation 
consistent with the original specification claims and not cut 
of cloth of other art. Simply put, the claimed invention must 
be the focus of the definiteness requirement as this Court has 
previously found. 

"Respondents' claims must be considered as a 
whole, it being inappropriate to dissect the claims 
into old and new elements and then to ignore the 
presence of the old elements in the analysis. 

[Diamond v. Diehr, 450 U.S. 175 (1981), 450 U:S. 
175, No. 79-1112, Dec. March 3, 1981] 

Amicus Curiae Valone (Integrity Research Institute, 
Washington, DC; former Patent Examiner) has stated, 

"10. Clearly, one of the most important points 
regarding Office rejections under 35 U.S.C. 101 and 
35 U.S.C. 112, first paragraph, is that the claimed 
invention should be the focus of the utility 
requirement. "Each claim therefore, must be 
evaluated on its own merits for compliance with all 
statutory requirements" (MPEP 2107.01, I.). In this 
case on appeal (00-1107), claim 32 claims a method 
for monitoring, with three method steps 
(mechanically coupling, exciting said vibration, and 
following the frequency) that can be easily 
understood to persons with normal engineering skill 
in any art." 
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Attention is directed to the fact that the Office has 
systematically refused to accurately discuss the invention as 
taught in the original specification and claims - to wit, a 
vibrator to monitor loading. Instead, the Office has 
fabricated "indefiniteness" along with its fabrication of, and 
attack upon the words "excess heat" , which were not even 
mentioned in '937. 

2. The decision rejects the reasoning of Ex parte Ionescu 
[222 USPQ 537, 539 (Bd. App. 1984)] because if there were 
another basis for indefiniteness not addressed, then the 
Examiner was Obligated to have further explained what the 
rejection was. 

3. Rule MPEP 707.07(g) specifically requires that the 
Office must give a "full development of reasons" why its use 
of "excess heat", not even mentioned in either the original 
specification or claims, makes the present invention 
indefinite. It has not. The Office has failed its own 
standards of review because by its own rules, it was 
Obligated to provide reasons why the terms in the claims 
and/or scope of the invention are unclear "in a positive and 
constructive way, so that minor problems can be identified 
and easily corrected, and so that the major effort is 
expended on more substantive issues". 

IV 

The decision rejects the reasoning of Atmel Corp. v. 
Information Storage Devices Inc. [Fed. Cir., No. 99-1082, 
12/28/99] because in '937 definiteness has been absolutely 
corroborated by peer-reviewed publications by the Petitioner 
[including those in Fusion Technology, published by the 
American Nuclear Society] which demonstrate acceptability 
of the claim language by those of ordinary skill-in-the-art. 

V 

1. The decision rejects the reasoning of the decision in 
Seattle Box Co., v. Industrial Crating & Packing, Inc. [731 F.2d 
818, 221 USPQ 568 (Fed. Cir. 1984)] 2173.05(b)] because 
imprecise claim language may not automatically render the 
claim indefinite under 35 U.S.C. 112, second paragraph. 

2. The decision rejects the reasoning of In re Zletz [893 
F.2d 319, 13 USPQ2d 1320 (Fed. Cir. 1989)] because the 
specification clearly and explicitly stated the meaning of the 
terms in the claims. As Petitioner argued, the words were 
defined and were fully-discussed in the original specification 
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and the cited art. Most importantly, the claims of '937 were 
definite after the precise suggestions examiner stated would 
overcome said rejection. Corroborating this, the Examiner 
used these words for more then a decade without any 
trouble — until the matter was invented "tongue in cheek" 
nunc pro tunc, 

3. The decision rejects the reasoning of In re Wands [858 
F.2d 731, 737, 8 USPQ2d 1400, 1404 (Fed.Cir.1988)] because 
Petitioner fully complied with the definiteness requirement 
of 35 U.S.C. §112. The original specification of '937 and 
Claims 32-43 complied and conformed with the Patent Act. 
They taught the subject matter defined by each of the 
rejected claims, set forth the best mode contemplated, and 
distinctly point out and claim the subject matter which 
constitutes the invention. 

VI 

1. The Office has ignored its own Rules. As discussed by 
Dr. Valone in his Amicus Curiae Brief, there was definiteness 
because the preamble of claim 32 recites the purpose of the 
process, the body of the claim does not refer back to the 
preamble, and the process steps are able to stand alone 
(pursuant MPEP 2111.02). The mere fact that a term or 
phrase used in the claim has no antecedent basis in the 
specification disclosure does not mean, necessarily, that the 
term or phrase is indefinite. 

2. Claims 32, 38, 40, and 35 do not even mention 
"nuclear 11 in the preamble. The rejection of those claims 
based upon the other art cited by the Office demonstrates 
the Office's bias because there can logically be no such 
arguments by the Office. As the Amicus Curiae Valone has 
stated, 

"14. Regarding the extensive argument about cold 
fusion, (App. Bd. p. 12-26), it is important to note 
that claim 32 does not have anything to do with cold 
fusion, nuclear fusion, nor "excess heat." Therefore, 
such arguments on the part of the Appeals Board is 
irrelevant and perhaps an effort at obfuscation based 
on the prevailing Patent Office management attitude 
toward any reference to "cold fusion." 

VII 

3. Amicus Curiae Valone (former Patent Examiner) has 
stated, 
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"15. To illustrate, the METHOD OF MONITORING 
a heartbeat was used centuries before it was even 
known what a heartbeat consisted of. Therefore, it is 
not logically necessary for either party in this case to 
argue the merits of cold fusion as it was known in 
1989. The appellant is simply claiming a METHOD 
FOR MONITORING the loading of an electrode, 
which appears to be very similar to but distinct from 
Johnson." 

"16. To clarify further, a METHOD FOR 
MONITORING a disease does not become useless if 
there is no disease that can be found. The Appeals 
Board is arguing as if the inventor must prove that 
the disease exists, which makes no logical sense in 
the case of claim 32. 

"17. Claim 32, which does not suffer from any 
justified rejection at this time, should be allowed to 
mature into a patent." 

4. Whether the Office complied with the standards of review 
regarding operability under 35 U.S.C. §112 f 1. 

I 

In '970, the Office has made an improper and reversible 
rejection under 35 U.S.C. §112 ^[1 for purported lack of 
operability because the Office has not complied with the 
standards of review for patentability with respect to 
resolving operability. The Office has ignored both the 
original specifications and claims and submitted 
Declarations (***-4) which have provided evidence of 
operability. As a result, the decisions are inconsistent with, 
and reject the reasoning of, many other Court decisions. 

II 

The decision rejects the reasoning of In re Hogan [559 F.2d 
595, 60S, 194 USPQ 527, 537 (CCPA 1977)] because 
Petitioner's exhibits included published confirmations of the 
teachings taught years earlier in the. original, specification 
and claims. These prove that Petitioner was correct on the 
filing date of the application. Each and every technology, 



***-4 These unrebutted Declarations were timely received, as confirmed 
by five Remands with Orders to the Examiner to respond {e.g. A82-A89}. 
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pertaining to each line of Claim 25, has passed peer-review 
by those skilled-in-the-art - and thus has achieved 
validation. 

In Claim 25, lines 2 and 3, Petitioner claimed how to load 
the hydrogen ["fuel"; discussed on pages OS10, 17, 19, 29, 
32, and 34 of the original specification, also APB5-6, 11, 
13-14, 16, 19, 28, 42-45, 48-50, 55, 61, 65-67, 70, 72, 78, 91, 
95-98, 106, 110, 113, 115, 119-126, 128, 130, 133, 135-136, 
and 143]. This loading technology, consistent with 
conventional physics, has since been published in 
peer-reviewed journals [e.g. Swartz, M., Fusion Technology, 
22, 2, 296-300, 1992; Swartz, M., Fusion Technology, 26, 4T, 
74-77, 1994; Swartz, M., Fusion Technology, 3£, 126-130, 
1997]. Therefore, supplying and loading a material with an 
isotopic fuel is not unproven "theory" or "incredible", as the 
Board's eleven page Answer purports (A128), but can be 
elicited using the teachings of the original specification and 
claims (***-5). 

In Claim 25, lines 1, 4, 5, Petitioner claimed how to create 
a flow (flux) of the loaded material after loading [discussed 
on pages OS15-16, 19, 20, 21, 22, 24, 27, 28, and 34 of the 
original specification; also APB5, 10-11, 6, 43, 45-46, 54, 
65-68,71-73, 98, 116, 119, 123, 134-136, and 139-141]. This 
diffusion technology, consistent with conventional physics, 
has since been published in peer-reviewed journals [e.g. MIT 
RLE Progress Report, P. Hagelstein, M. Swartz, 139: 1, 1-13 
(1997), Swartz. M:, ' 1994 Vol. 4. "Proceedings: ICCF4", 
sponsored by EPRI and the Office of Naval Research, and 
Swartz, M., 1997, Journal of New Energy, 1, 4, 26-33, 
Swartz, M, 1998, Transactions of the American Nuclear 
Association, Nashville, Tenn ,1998 Meeting, (ISSN:0003-018X 
publisher LaGrange, 111) 78, 84-85]. Therefore, internal 
diffusion of isotopic fuel can be elicited using the teachings 



(***-5) As the Amicus Curiae Brief of Hal Fox (Editor, Fusion Information 
Center, Inc., Utah) states, " ... there are a variety of lattice structures ... that 
can be "loaded" The Amicus Curiae Brief of Scott R. Chubb, Ph.D 
(Research Physicist, Washington, D.C.) states, "... in 1991 ... during this 
time, it became apparent that the loading of deuterium into palladium (Pd) 
was playing a critical role ..." 

(***-6) As Amicus Curiae Chubb has stated, "... each, deuterium nucleus (D) 
may effectively dissociate. from its electron and freely flow, through the 
metallic substrate." 
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of the original specification (OS-Figs.l3,14;A104-A105) and 
claims (***-6). 

This two-step method should be patentable based upon 
opinions of this Court. 

"Transformation and reduction of an article "to a 
different state or thing" is the clue to the patentability 
of a process claim that does not include particular 
machines." 

[Gottschalk v. Benson, 409 U.S. 63 (1972), 409 U.S. 
63, No. 71-485, Dec. Nov. 20, 1972] 

"Industrial processes such as this [ M a physical and 
chemical process (which involves) the transformation 
of an article .... into a different state or thing"] are 
the types which have historically been eligible to 
receive the protection of our patent laws. [450 U.S. 
175, 185]" 

[Diamond v. Diehr, 450 U.S. 175 (1981), 450 U.S. 
175, No. 79-1112, Dec. March 3, 1981] 

III 

1. The decision rejects the reasoning of Ex parte Gray [10 
USPQ2d 1922, 1928 (Bd. Pat. App. & Inter. 1989)] because 
there was evidence of operability in the form of unrebutted 
expert testimony from Petitioner's Declarants 
(A18,A44,A49,A62,A66,A72,A74,A77,A85) and others 
(A10-A21; A4-A36; A90-A116; A75,A78-A80)[ and Amicus 
Curiae (***-7)]. Petitioner's Declarants corroborate operability 
and have demonstrate '970, a two-stage method of the 
controlling loading [A140, A193], with four method steps to 
control that loading, was taught in a form that can be easily 
understood to persons with normal engineering skill in any 
art. They demonstrate that, as of the filing date, scientists 
skilled-in-the-art consider loading, diffusion, and flux to be 
real and to have been taught correctly in the original 
specification and claims. 

2. The decision rejects the reasoning of In re Morris [also 
Ex parte Porter] because the interpretation of an issue of fact, 
like operability, must read on the original specification and 



***-7) The Declarations were also supplemented with relevant Exhibits 
from, the US Navy, US national laboratories, NASA, CEREM, SRI, EPRI, and 
many other scientific and research organizations. 
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claims 25-48 and be predicated upon the Declarations (A10, 
A21-A36;A37-A116) to a conclusion consistent with what 
one who is skilled-in-the-art would reach. The Declarants 
have fully addressed all matters criticized by the Office 
regarding operability, substantially and extensively [In re 
Gazave; In re Chilowsky; In re Jolles]. Nothing has been 
presented which differs or rebuts the Declarations. 

3. The decision rejects the reasoning of Marino v. Hyatt 
Corporation, 793 F.2d 427, 430 (1st Cir. 1986), Morrill v. 
Tong, 390 Mass. 1207 129 (1983), Chelebda v. H.E. Fortuna & 
Brothers Inc. 609 F.2d 1022 (1st Cir. 1979) by ignoring the 
unrebutted Declarations despite being Obligated by law to 
assume that such Declarants' unrebutted assertions (A10, 
A21-A36;A37-A116) are true [Lewis v. Bours, 119 Wn.2d 
667, 670, 1992] with response to a conclusion consistent 
with what one who is skilled-in-the-art would reach. 

IV 

1. The decision rejects the reasoning of In re Wertheim [541 
F.2d at 263, 191 USPQ at 97] because the Office failed to 
present "evidence or reasons why the Declarants, 
skilled-in-the-art, would not recognize in the disclosure a 
description of the invention defined by the claims" ( ***-8). 
Instead, the Office's decision and notions are fabricated 
without any substantive underlying factual inquiries [Johns 
Hopkins Univ. v.Cellpro, Inc.] about the present invention - 
and are made solely from cloth cut of other art. Instead, the 
decision is void of any discussion whatsoever of any of the 
Declarations on any of matter of operability. No mention is 
made of why this evidence in the record proving operability, 
and supporting Applicant, has not been addressed. 

2. The decision rejects the reasoning of In re Brana [51 
F.3d at 1566/34 USPQ2d at 1441] and In re Marzocchi [439 



***-8 The Declarants are not even mentioned but they are ignored 
regarding their factual evidence pertaining to substantive and engineering 
content because they precisely refute and contradict the Office's statements 
and opinion (e.g. A90-A99; Amicus Curiae Brief of Dr. Eugene Mallove) and 
thus demonstrate operability and utility fyide infra), and enablement (a 
matter of law). Thus, it simply cannot be determined from the record which 
- if any - of these unrebutted facts regarding operability have been 
formally considered. The Office (and the decision) should have indicated 
which, if any, of the averments in the Declarations were formally 
considered and, if so, how they reached their conclusion. . 



. Petition for Writ - page 17 



F.2d 220, 223, 169 USPQ 367, 369 (CCPA 1971)] because 
the Office cannot a dual rejection (utility and operability) 
unless it has reason to doubt the objective truth of the 
statements contained in the written description because 
these are questions of fact [In re Brana; In re Eltgroth, 419 
F.2d 918, 164 USPQ 221 (CCPA 1970)]. Petitioner's 
Declarants [A4-A9, A10-A36; confer also witnesses at A75, 
A78-A80 and Amicus Curiae Briefs] prove that Applicant 
was correct on the filing date of the application [In re Hogan, 
559 F.2d 595, 60S, 194 USPQ 527, 537 (CCPA 1977)] to one 
skilled-in-the-art [Atmel Corp. v. Information Storage Devices 
Inc., Fed. Cir., No. 99-1082, 12/28/99]. 

3. The decision rejects the reasoning of In re Oetiker 
because the Office failed to present a prima facie case of 
unpatentability. Nothing has been presented which differs 
or rebuts Petitioner's Declarants, who did fully address all 
matters criticized by the Office regarding operability. No 
reason exists to doubt the objective truth of the statements 
relied on, and therefore no basis exists for a rejection under 
either section 112, 1fl for operability [Environtech Corp. v. Al 
George, Inc., 730 F.2d 753, 762, 221 USPQ 473, 480 (Fed. Cir. 
1984)]. Instead, the Office's unsubstantiated claim of lack of 
operability is solely based upon other peoples' work. As 
such there has been no compliance with the preexisting 
standards for review for patentability with respect to 
resolving operability by the Office. 

v ; - ' 

1. The decision rejects the reasoning of In re Prater [415 
F.2d 1393, 162 USPQ 541 (CCPA i969)] because pending 
claims must be given the broadest reasonable interpretation 
"to thereby interpret limitations explicitly recited in the 
claim" consistent with the specification (*** -9). The Office 



(***-9) As the Amicus Curiae Brief of Thomas Valone (Integrity ^ Research 
Institute, Washington, DC; former Patent Examiner) has stated, "13. 
Regarding the rejection under 35 USC 112 second paragraph, the App. Bd. 
also apparently erred when they sustained it to both claim 32 and claim 42. 
Upon reviewing the disclosure of the case (Serial No. 07/371,937) and the 
Appeal Brief (11/28/92, p. 26), it is clear that the rejection only was applied 
for lack of antecedent basis of "said material" in claim 1 42. The use of "said 
material" in claim 32 has sufficient antecedent basis in the preamble of claim 
32. Therefore, the rejection under 35 USC 112 second paragraph does not 
and should not apply to claim 32 at all. 
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has been inaccurate and instead of addressing the invention 
as it was actually taught in the original specification and 
claims, the Office has solely relied upon reference to art cut 
of a cloth other than the original specifications and Claims 
25-48. This is not proper because the invention (structure, 
operation and composition) is defined by the Claim 25 and 
the original specification. The vibrator of '937 and the 
two-step method of '970 must be the focus of the operability 
requirement . As Amicus Curiae Valone (former Patent 
Examiner) has stated, 

"Reading a claim in light of the specification, to 
thereby interpret limitations explicitly recited in the 
claim, is a quite different thing from 'reading the 
limitations of the specification into a claim/ to 
thereby narrow the scope of the claim by implicitly 
adding disclosed limitations which have no express 
basis in the claim"- In re Prater." 

2. The decision rejects the reasoning of In re Ziegler [992 
F.2d 1197, 1200, 26 USPQ2d 1600, 1603 (Fed. Cir. 1993)] 
because the notion that the written description fails to 
illuminate a credible operability can only be made, by not 
reading on the claims of this patent regarding a two-stage 
method. However, it is below the standards of review to 
solely use cloth cut of other art because, the invention 
(structure, operation and composition) is defined by the 
claims and the original specification. This leading away 
from the actual original specification and claims by the 
Office, and fabrication of "excess heat in '937, herald bias by 
the Office rather than proper application of the standards of 
review. 

3. The decision rejects the reasoning of Newman v. Quigg 
because the Office derides the present invention with 
reference to cold fusion but, in fact, Claim 25 is a method for 
a two-stage method involving loading of hydrogen into a 
specialized metal electrode and has nothing to do with 
perpetual motion . Such (well-known) "boilerplate" attack 
by the Office on the words "cold fusion" is well-known 
[confer Bass, Rotegard, and Mallove Declarations, and the 
Valone, Fox, and Mallove Amicus Curiae. Briefs]. As the 
Amicus Curiae Brief of Eugene F. Mallove, ScD (Editor, New 
Energy Research Laboratory, NH) has stated, 
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"6. The most notable characteristic of the attack 
against the Swartz patent application at hand is its 
stale fixation with misrepresented events of 1989, its 
citation of erroneous reports, and its continued 
argument from supposed authority, rather than from 
evolved science and meticulous experiment." 

VI 

1. The decision is inconsistent with Office rule MPEP 
2107.01 because the previous rejection of claims 25-32, 35, 
41-43, and 46 pursuant to 35U.S.C.102, and claims 25-48 
pursuant to 35U.S.C.103 could not have been made and 
sustained through a final rejection had the invention truly 
been inoperative and lacking utility . No prior patented art 
can be found for something that clearly does not operate 
and has no utility, and the fact that claim 25 was found by 
the examiner to be anticipated by Rabinowitz shows that 
the Petitioner's invention must have made at least one 
credible assertion of specific utility to satisfy 35U.S.C.101 
and 35U.S.C.112. 

2. The decision is inconsistent with MPEP 2111.02 
because any question of operability regarding claims 25, 27 
and 46 can logically only refer to the preamble "In a process 
for producing a nuclear fusion product from an iso topic fuel 
using a material," which does not carry patentable weight in 
this claim. The preamble of claim 25 recites the purpose of 
the process. The body of the claito does not refer back to the 
preamble but deals with diffusion flux, and most 
importantly the process steps are able to stand alone! 
Therefore, claims 25, 27 and 46 can be asserted td have 
justifiable operability. 

3. The decision is inconsistent with MPEP §1211 because 
the decision also ignores, and therefore rejects without 
explanation, the reasoning of the Board's judges Ordering 
the Office to remedy the failure of the Office to substantively 
respond to the Declarations which give conclusive effect 
regarding operability. The Board had the authority to do so 
pursuant MPEP §1211. The Office has not responded with 
specificity and substance as the Board ordered. It is 
egregious that the Remand Orders from the Board remain 
substantively ignored despite remand Orders requiring a 
reply to the Declarations which prove operability.' 
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VII 

In 970, the decision rejects the reasoning of In re Wands 
[858 F.2d 731, 737, 8 USPQ2d 1400, 1404 (Fed.Cir.1988), 
citing with approval Ex parte Forman, 230 USPQ 546, 547 
(Bd. Pat. App. & Int. 1986); also In re Vaeck] because 
Petitioner has fully complied with the operability 
requirement of 35 U.S.C. §112, Ifl. Petitioner's original 
specification and Claims 25-48 [A193] taught the subject 
matter defined by each of the rejected claims, set forth the 
best mode contemplated with an adequately written 
description of how to operate the invention, so that an 
artisan or those skilled-in-the-art, could practice it without 
undue experimentation, and distinctly pointed out and 
claimed the subject matter which constitutes the invention. 
These teachings were precise, clear, and unambiguous to a 
person skilled in the art, and adequately presented so that 
an artisan could practice it without undue experimentation 
[cf. Declarations A18, A44, A49, A62, A66, A72, A74, A77, 
A85, and Amicus Curiae Briefs]. Petitioner has far exceeded 
all requirements. 

VIII 

What is in dispute is whether the Petitioner's original 
specification and claims shall be accurately and precisely 
addressed pursuant to the standards of review for 
patentability, or if the Office can reject the reasoning of 
other Courts, its own rules, and said standards of review. 
Petitioner's original specification '970 and Claim, 25 
demonstrate enablement (a question of law, In re Fouche [439 
F.2d 1237, 1243, 169 USPQ 429, 434, (CCPA 1971)]) about a 
two-stage method involving loading of deuterium into a 
specialized metal electrode, because it is understood to one 
skilled-in-the-art [Genentech Inc. v. Nova NordiskA/S]. The 
Office ignores the invention and the submitted material 
Declarations by those skilled-in-the-art, and solely responds 
to art cut of cloth made of other than the present invention. 
The Office has not cited any authority by which it can 
arbitrarily and capriciously apply non-uniform standards of 
review. 

Petitioner has been willing to reveal to the public the 
substance of his discovery and "the best mode . . '...of 
carrying out his invention," 35 U.S.C. 112, and should be 
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granted "the right to exclude others from making, using, or 
selling the invention throughout the United States," for a 
period of 17 years. 35 U.S.C 154. In return, the federal 
patent system is supposed to encourage the creation and 
disclosure of new, useful, and non-obvious advances in 
technology and design in return for the exclusive right to 
practice the invention for a period of years [United States v. 
Dubilier Condenser Corp., 289 U.S. 178, 186 -187 (1933)]. 

Petitioner submits that if the Office must rely upon 
reference to art cut of a cloth other than this specification 
and claims, then their position must indeed be rather weak 
and dictate allowance of the present invention. In 
accordance with the foregoing arguments, Petitioner's 
original specification and claims has complied and 
conformed with the requirements of sections 112 of the 
Patent Act, and reversal of the final rejection of claims 25-48 
is respectfully requested, as required by the statute (35 USC 
112). 

5. Whether the Office complied with the standards of review 
regarding utility under 35 U.S.C §101. 

I 

Petitioner submits that the Office has made improper and 
reversible rejections under 35 U.S.C. §101 for purported lack 
of utility by systematically ignoring Declarations, submitted 
by Petitioner, obtained from those skilled-in-the-art, and as a 
result, the Office has not followed the standards of review 
for patentability with respect to resolving utility [a matter of 
fact] and the decisions are inconsistent with other Court 
decisions. Title 35 U.S.C. 101 provides for the issuance of a 
patent to a person who "invents or discovers any new and 
useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may 
obtain a patent therefor, subject to the conditions and 
requirements of this title." [450 U.S. 175, 182] 

The Declarants and witnesses state that the inventions 
have considerable utility heralding conformity with the 
requirements of §101. As Amicus Curiae Fox has stated, 
" .. the subject invention by Dr. Mitchell Swartz 
has considerable utility, not only for specific type of 
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uses cited by Dr. Swartz, but also for a broader range 
of applications in both electrochemical operations 
and in experiments involving the handling of 
electrodes in some gaseous environments. The ability 
to determine the "loading" into an electrode by the 
means described by Dr. Mitchell Swartz is 
non-obvious, important, and useful." 

35 U.S.C. 101 provides for the issuance of patents to 
"[wjhoever invents or discovers any new and useful process, 
machine, manufacture, or composition of matter, or any 
new and useful improvement thereof . . . .". '937 has 
obvious utility to measure loading of metal and '970 has 
great utility as a two-stage method to control loading, as 
confirmed by the unrebutted Declarations [and Amicus 
Curiae Briefs]. 

II 

The decisions reject the reasoning of In re Irons [52 CCPA 
938, 340 F.2d 974, 144 USPQ 351 (1965) and Ex parte Gray 
[10 USPQ2d 1922, 1928 (Bd. Pat. App. & Inter. 1989)] 
because there was evidence of utility, beyond the detailed 
specifications and claims, in the form of expert testimony 
from the unrebutted Declarants (A18, A44, A49, A62, A66, 
A72,A74, A77, A85), Amicus Curiae [Drs. Chubb, Mallove, 
Fox, Bass, Swartz and Mr. Straus, Rotegard, and Valone], 
and others [A10-A21; A4-A36; A90-A116; also 
A75,A78-A80; confirmed by exhibits from the US Navy, US 
national laboratories, NASA, CEREM, SRI, and EPRI] which 
corroborate utility. These witnesses who support the 
Petitioner include two of the Office's own witnesses, Drs. 
Rehn (United States Navy) and Dr. Will, who contradict the 
Office's biased notion. 

"Perhaps the clearest scientific fact, at this time, 
is the hardest for physicists to accept: nuclear 
reactions apparently do occur in deuterium-loaded 
Pd, Ti, and probably in other solids." 

[Rehn, V., Ahmad, L, Sci. Info. Bull., Off . US Naval 
Research Asian Office, NAVSQ P-3580, 18, l/*93] 

III 

The decisions reject the reasoning of In re Brana [51 F.3d 
1560, 1566, 34 USPQ2d 1436, 1441 (Fed. Cir. 1995)] because 
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the Office provided not one iota of evidence from anyone 
else skilled in the art to rebut any one of Petitioner's 
Declarants with specificity and substance. Instead, the 
submitted Declarations [and four Amicus Curiae Briefs] are 
ignored. No reason exists to doubt the objective truth of the 
statements relied on for utility, and therefore no basis exists 
for a rejection under either section 101 for utility 
[Environtech Corp. v. Al George, lnc. f 730 F.2d 753, 762, 221 
USPQ 473, 480 (Fed. Cir. 1984)]. 

IV 

The decisions reject the reasoning of Standard Oil Co. 
(Indiana) v. Montedison [S.P.A., 664 F.2d 356, 375, 212 USPQ 
327, 344 (3rd Cir. 1981), cert, denied, 456 U.S. 915, 102 S.Ct. 
1769, 72 L.Ed.2d 174 (1982)], E.I. du Pont de Nemours & Co. 
v.Berkley & Co. [620F.2dl247,1258 n.10,1260 n!7,205 
USPQl,8nlO,10n.l7(8th Cir.1980)], Krantz and Croix v.Olin 
[148 USPQ 659, 661-62 (CCPA 1966)] and Raytheon 
Company v.Roper Corporation [U.S.C.A., Federal Circuit, 
1983, 724 F.2d 951, 220 USPQ 592] because the present 
claimed invention meets at least one stated objective, and 
therefore utility under §101 is clearly shown. 

V . ; 

1. The decisions are inconsistent with, and conflict with 
several of the Office's own rules. Attention is directed to the 
fact that these decisions are inconsistent with MPEP 2107.01 
because the previous rejectibris . pursuant to 35 U.S.C.102 of 
claims 25-32, 35, 41-43, and 46 over Rabinowitz in '970 and 
claims 32 arid 35-41 over Johnson in '937 could not have 
been made arid sustained through a final rejection had 
either of the inventions truly been inoperative and lacking 
utility . 

As Amicus Curiae Valone has stated, 

"4 it is well-known to those skilled in patent 

examining that no prior patented art can be found 
for something that clearly does not operate and has 
no utility. Specifically, the fact that claim 32 was 
found by the examiner to be anticipated by Johnson 
(Appeal Brief 07/371,937 - 11/28/92, p. 26) shows 
that the appellant's invention must have made at 
least one credible assertion of specific utility to satisfy 
; 35 U.S.C. 101 and 35 U.S.C. 112 (MPEP 21'07:pl)." 
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2. No prior patented art can be found for something that 
clearly does not operate and has no utility. The fact that 
claim 25 was found by the examiner to be anticipated by 
Rabinowitz shows that the Petitioner's inventions must 
have each made at least one credible assertion of specific 
utility to satisfy 35 U.S.C.101. 

As Amicus Curiae Valone (former Patent Examiner) has 
stated, "6. Regarding the actual rejections under 35 U.S.C. 
101 and 35 U.S.C. 112, first paragraph, and the App. Bd. 
Decision (p. 12), it is valuable to note that "where an 
applicant has set forth a specific utility, courts have been 
reluctant to uphold a rejection under 35 U.S.C. 101 solely on 
the basis that the applicant's opinion as to the nature of the 
specific utility was inaccurate" (MPEP 2107 I.) and 
"practical considerations require the Office to rely on the 
inventor' s understanding of his or her invention in 
determining whether and in what regard an invention is 
believed to be 'useful'" (MPEP 2107 1.). In both instances, the 
App. Bd. has apparently disregarded the specific utility and 
the inventor's understanding of his invention." 

"7. The Board of Appeals further performs a logical 
non sequitor when it starts the discussion of the 
rejections under 35 U.S.C. 101 and 35 U.S.C. 112, 
first paragraph with the word "incredible" on the 
first page (App. Bd. p. 12) of a fourteen-page 
discourse on utility i Rather it is specifically rioted that 
"Office personnel should be careful not to label 
certain types of inventions as 'incredible' or 
'speculative' as such labels do not provide the correct 
focus for the evaluation of an assertion of utility. 
'Incredible utility' is a conclusion, not a starting point 
for analysis under 35 U.S.C. 101 (MPEP 2107.01, LB) 
(emphasis in the original text)." 

"11. By a process of elimination, the question of 
utility (App. Bd. p. 12-26) regarding claim 32 can 
logically only refer to the preamble "In a process... is 
electrochemically loaded," which however, does not 
carry patentable weight in this claim. To emphasize 
this fact more clearly, note: 

(1) the preamble of claim 32 recites the purpose of 
the process, 
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(2) the body of the claim does not refer back to the 
preamble, 

(3) the process steps are able to stand alone (MPEP 
2111.02). 

Therefore, claim 32 can be asserted to have 
justifiable utility when the preamble is put in proper 
perspective." 

6. Whether the Office has violated the United States 
Constitution. 

I 

1. The Office has rejected the controlling authority of Art. 
I, §8, cl. 8 which provides that "Congress shall have Power 
(t)o promote the Progress of Science and useful Arts, by 
securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discoveries". 
(***-10) Art. I, §8, cl. 8 empowers Congress in this matter. 

2. Congress has mandated progress. 

"The patent laws (reflect) this Nation's deep-seated 
.... need to encourage progress." 

[Diamond v. Chakrabarty, 447 U.S. 303 (1980), 447 
U.S. 303, No. 79-136, quoting Deepsouth Packing Co. 
v. Laitram Corp., 406 U.S. 518, 530 -531 (1972); 
Graham v. John Deere Co., 383 U.S. 1, 7 -10 
(1966).] 

3. Congress has mandated encouragement of science, and 
the Office's actions are inconsistent with the Patent Act of 
1793, authored by Thomas Jefferson, which defined 
statutory subject matter as "any new and useful art, 
machine, manufacture, or composition of matter" Act of 
Feb. 21, 1793, 1, 1 Stat. 319, and with the Act which 



***-10 "The patent laws promote this progress by offering inventors 
exclusive rights for a limited period as an incentive for their inventiveness 
and research efforts. Kewanee Oil Co. v. Bicron Corp., 416.U.S. 470, 480-481 
(1974); Universal Oil Co. v. Globe Co., 322 U.S. 471, 484 (1944). The 
authority of Congress is exercised in the hope that "[t]he productive effort 
thereby fostered will have a positive effect on . society through the 
introduction of new products and processes of manufacture into the 
economy, and the emanations by way of increased employment and better 
lives for our citizens." Kewanee, supra, at 480." [Diamond v. Chakrabarty, 
447 U.S. 303 (1980) 447 U.S. 303 No. 79-136] 
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embodied Jefferson's philosophy that "ingenuity should 
receive a liberal encouragement.' 1 [447 U.S. 303, 309]. 

4. Congress has mandated subject matter to be broad, and 
therefore the Office's actions are inconsistent with the 1952 
Act requiring statutory subject matter to "include anything 
under the sun that is made by man." S. Rep. No. 1979, 82d 
Cong., 2d Sess., 5 (1952); H. R. Rep. No. 1923, 82d Cong., 2d 
Sess., 6 (1952). [Diamond v. Chakrabarty, 447 U.S. 303 
(1980), 447 U.S. 303, No. 79-136]. 

5. Congress has stated that the Office shall respect Art. I, 
§8, cl. 8 [Patent Act of 1952, 35 U.S.C. 103]: 

"Patentability shall not be negatived by the manner in 
which the invention was made." 

6. As a result, the Office has rejected the controlling 
authority of Art. VI which prohibits actions that interfere 
with the Constitution or laws passed by Congress including 
those arising from Art. I, §8, cl. 8, and leading to the 
creation, function, funding, operation, and aegis of the 
Office. 

II 

The Office has acted improperly exceeding even, the 
bounds provided for Congress. This Court has previously 
noted that even Congress may not 

"authorize the issuance of patents whose effects 
are to remove existent knowledge from the public 
domain,, or to restrict free access to materials already 
available." 

[Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 
* U.S. 141 (1989), 489 U.S. 141, No, 87-1346, quoting 
Graham v. John Deere Co. of Kansas City, 383 U:S. 
1, 6 (1966)] 



As discussed by the Petitioner, as shown by the claims themselves, 
as corroborated by the Declarants and Amicus Curiae, fusion and cold 
fusion are merely two environments where the inventions have great 
utility. Others environments include fuel cell technology, hydrogen 
storage, catalysis, energy storage and energy monitoring. In retrospect, 
this non-compliance by the PTO could have been avoided if the PTO 
recognized the controlling authority of Art. I, §8, cl. 8, and if the PTO's 
actions were consistent with the American Bar Association's most recent 
comments on new description guidelines of the PTO 
[http:// www.uspto.gov/ web/ offices/ com/ sol/ comments/ utilitywd/aba. 
pdf] which says that the PTQ should be "technologically neutral." 
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and therefore the Office should not be able to remove 
knowledge of this field from the public domain or thereof 
restrict access. 

The Office has taken the unauthorized and incorrect 
position that if any technology has a relation to cold fusion 
then it is per se unimportant and that its inventor will be 
denied Constitution protections afforded to other citizens ( 
But this has been wrong, and a violation of Art. I, 

§8, cl. 8. 

As the Amicus Curiae Fox has stated, 

"12. ... although an estimated 300 patent 
applications have been sent to the U.S. Office of 
Patents and Trademarks by inventors of new cold 
fusion devices and systems, no patents have issued 
citing the prior art. ..." 

"13. Inventors in other countries have been 
successful in obtaining patent protection by the 
governments. Over 100 low-energy nuclear reactions 
patents have issued in Japan and many more in 
various European countries ..." 

To allow this usurpation of Art. I, §8, cl. 8 to stand will 
exalt temporary politically-correct (and scientifically-wrong) 
form over substance. 

Ill 

The Office's reliance upon art other than the actual 
original specifications and claims, supra, its presumably 
"tongue-in-cheek" abrication of "excess heaf in '937, supra, 
and its systematic failure to answer any of the Declarations, 
is behavior heralds bias rather than the proper application 
of the standards of review for patentability under Art. I, §8, 
cl.8. 

By its systematic failure to use a uniform standard of 
review for patentability, by its ignoring Petitioner's 
Declarants, and by its ignoring its own rules for 
patentability, the Office has denied due process and thereby 
Equal protection under the law [United States v. Nixon 
(1974)]. 

"Today's patent statute is remarkably similar to the 
law as known to Jefferson in 1793. Protection is 
offered to "[wjhoever invents or discovers any new 
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and useful process, machine, manufacture, or 
composition of matter, or any new and useful 
improvement thereof." 35 U.S.C. 101 

[Bonito Boats, Inc. v. Thunder Craft Boats, Inc., 489 
U.S. 141 (1989), 489 U.S. 141, No. 87-1346] 

This protection has been denied to Petitioner. As with the 
Office's denial of entry of Amendments (A187) with minor 
changes to overcome possible indefiniteness suggested by the 
Examiner in writing and in conversations, when they added 
neither new matter nor issues, is more than a violation of 
MPEP 707.07(j) and MPEP 706.03(d), but behavior which 
does not comport with any notion of fair play or justice. 
Discrimination has previously been important to the Court 
(***-12). 

By ignoring standards of patentability, the decisions are 
arbitrary, selective, and capricious and encourage 
discrimination and civil rights violations under color of law 
[U. S. v. Price, 86 S. Ct. 1152, 1157] including due process 
and Equal protection under the law. [5th Amendment and 
14th Amendment] and other "equal protection" clauses 
[Frontiero v. Richardson, 93 S.Ct. 1736, 411 U.S. 677; Weiss v. 
Weiss, 436 N.Y.S. 2d. 862, 52 N.Y. 2d. 170 (1981)], with 
serious possible implications [Gass v. Lopez, 95 S. Ct 729; 
Wood v. Strickland, 95 S Ct 9S2: U.S. v. Price, 86 S Ct 1152, 
1157, Footnote 7; Griffin v. Breckenridge, 91 S Ct 179D; 
Gamez v. Toledo, 42 U.S.C.' §1983, and Bivens v. Six Unknown 
Named Agents of Fed. Bureau of Narcotics]. 

CONCLUSION 

In '937 and *970, the putative "lack of operability" under 
35 U.S.C. §112, 1fl and "lack of utility" under 35 U.S.C. 
§101 has only been made by ignoring the original 

(***-12) Civil Rights Acts of 1964 and 1991,. the Americans with 
Disabilities Act of 1990, the Voting Rights Act of. 1965, the Equal Credit 
Opportunity Act, the Equal Educational Opportunities Act of 1974, the 
Individuals With Disabilities Act, the Equal Pay Act of 1963, the Age 
Discrimination in Employment Act of 1967, the Age Discrimination Act of 
1975, the Rehabilitation Act of 1973, Title IX of the Education Amendments 
of 1972, the Community Reinvestment Act of 1977, the Immigration 
Reform and Control Act of 1986, the Fair Housing Act of 1968, the Family 
and Medical Leave Act of 1993, and Executive Order 11246 (1965) as 
amended by Executive Order 11375 (1967). . 
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specification and claims, by ignoring the timely-submitted 
unrebutted Declarations, by ignoring scores of Exhibits and 
references, and by ignoring the Office's own rules, thus 
creating an arbitrary standard of review for patentability. 

In '937, the putative "indefiniteness" under 35 U.S.C. 
§112, U2 has only been made by ignoring the reasoning of 
several decisions , the Office's own rules, and what those 
who were skilled-in-the-art at the time the original 
specification and claims were filed have stated [In re Morris] 
in unrebutted Declarations \n re Marzoccht] produced as 
required [In re Oetiker] which fully addressed all matters 
criticized by the Office regarding matters of fact. The Office 
has not provided any reason to doubt the objective truth of 
any of the Declarants' statements relied on for enabling 
support. No basis exists for a rejection under either section 
112, f 1 for operability lack of enablement or section 101 for 
lack of utility [Environtech Corp. v. Al George, Inc., 730 F.2d 
753, 762, 221 USPQ 473, 480 (Fed. Cir. 1984)]. 

The Office failed its Obligation to submitted unrebutted 
Declarations on fact issues. 

The Office has not properly followed its own standards of 
review regarding patentability or its own Rules, and has 
shown abuse of discretion and has failed to comply with 
previous Orders by the Board for a response to said 
Declarants regarding material matters of fact (operability 
and utility). * 

The Office's unfounded attack on "excess energy" which 
was not even mentioned in the '937 original specification 
and claims, and the Office's continual reliance upon 
reference to art cut of a cloth not even made from the 
original specifications and claims, in the light of the ignored 
unrebutted duly-submitted Declarations, herald that the 
Office's position must indeed be rather weak which 
dictates allowance of the present inventions. 

This case may initially appear to be de minimis because it 
involves atoms of hydrogen loaded into minute vibrating 
materials, but is of great and compelling importance when 
measured by either the particular constitutional mandate 6f 
Art. I, §8, cl. 8 or the number of people dependent upon 
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energy monitoring, efficiency and utilization. Congress has 
spoken to "encourage progress" [Diamond v. Chakrabarty] 
and to encourage ingenuity [447 U.S. 303, 309] and has 
performed its constitutional role in defining patentable 
statutory subject matter to include "anything under the sun 
that is made by man." [S. Rep. No. 1979, 82d Cong., 2d 
Sess., 5 (1952); H. R. Rep. No. 1923, 82d Cong., 2d Sess., 6 
(1952)]. There is no doubt that would include inventions 
involving energy efficiency and material monitoring within 
the meaning of the statute. Therefore, the Office has not 
acted following Congress lead as authorized by Art. I, §8, cl. 
8. 

Given that Congress has spoken it is "the province and 
duty of the judicial department to say what the law is." 
[Marbury v. Madison, 1 Cranch 137, 177 (1803)]. This Court 
has final supervisory jurisdiction over the subject matter and 
should correct this situation by directing the Respondants to 
abide by their own Rules and standards of review. 

Petitioner respectfully requests that this Petition for Writ 
of Certiorari be granted. 

Respectfully submitted, 



Mitchell Swartz, pro se, Petitioner 
P.O. Box 81135 
Wellesley Hills, MA 02481-0001 
(781) 237-3625 



Certificate Of Service 
I certify that three copies of the above Petition have been 
mailed first class prepaid to the Respondent's attorney of 
record, Attorney Mark Nagumo, Associate Solicitor, 2121 
Crystal Drive, P.O. Box 15667, Arlington, Virginia, 22215, 
this January 8, 2001. 
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APPENDIX A - DECISION 00-1107 (Serial No. 
07/371,937) 

Issuing Court: US Court of Appeals for the Federal Circuit 
Number of Case: 00-1107 (Serial No. 07/371,937) 
Date of Denial: 11/08/00 

IN RE MITCHELL R. SWARTZ 

DECIDED: November 8, 2000 

Before PLAGER, Circuit Judge, ARCHER, Senior Circuit 
Tudge, and DYK, Circuit Tudge . PER CURIAM. 

Mitchell R. Swartz appeals from the decision of the Board 
of Patent Appeals and Interferences (Board), Appeal No. 
94-2921, affirming the examiner's final rejection of claims 
32-43 of application Serial No. 07/371,937 for lack of 
operability or utility under 35 U.S.C. § 101, lack of 
enablement under 35 U.S.C. § 1124 1/ an d indefiniteness 
under 35 U.S.C. § 112, 1 2. We affirm the Board's decision. 
The Board summarily affirmed the examiner's rejection of 
claims 32-43 under § 112, U 2, because Mr. Swartz made no 
substantive arguments addressing the examiner's rejection. 
In the numerous briefs he filed with the Board, Mr. Swartz 
argued only that, after the final office action rejecting all 
pending claims, he had filed two amendments that 
addressed the indefiniteness rejection. The examiner had 
refused to enter the amendments because they would raise 
the issue of new matter, and the Commissioner Had denied 
Mr. Swartz's petition under 37 C.F.R. §1.181 requesting 
review of the examiner's decision. Although Mr. Swartz 
received notice that the brief he filed with the Board did not 
comply with the requirements of 37 C.F.R. § 1.192(c) 
because it did not address the indefiniteness rejection, he 
continued to argue only that his proposed amendments 
properly addressed the rejection under § 112, ^ 2. Mr. 
Swartz reiterates that argument on appeal to this court. 

We agree with the Board that Mr. Swartz did not present 
any substantive arguments addressing the rejection under § 
112, | 2. Mr. Swartz argued that the proposed amendments 
would overcome the rejection, but the amended claims were 
not before the Board. The Board could consider only the 
rejection of the non-amended claims, and Mr. Swaftz 
presented no reasons why the Board should Sustain the 
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examiner's indefiniteness rejection of those claims. Mr. 
Swartz contends that the Board should have addressed the 
examiner's refusal to enter his proposed amendments after 
the final rejection. That decision, however, was not before 
the Board. Nor is that decision before this court. 
Nevertheless, we observe that Mr. Swartz's proposed 
amendments were not merely amendments suggested by the 
examiner to address the indefiniteness problem. While the 
examiner made some suggestions, he made no 
representation that those suggestions would overcome the 
indefiniteness rejection. More importantly, Mr. Swartz 
proposed an additional claim limitation not suggested by the 
examiner, and it was that limitation that the examiner 
determined would raise the issue of new matter. 

We conclude that the Board properly affirmed the 
examiner's rejection under § 112, 2 because Mr. Swartz 
presented no substantive arguments. We also conclude that 
the Board did not err in failing to review the examiner's 
refusal to enter amendments after final rejection. Because 
we affirm the Board's decision sustaining the rejection under 
§112, \ 2, we need not address the Board's decision 
sustaining the rejections under § 101 and § 112, 1. 
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APPENDIX B - DECISION 00-1108 (Serial No.07/760,970) 

Issuing Court: US Court of Appeals for the Federal Circuit 
Number of Case: 00-1108 (Serial No.07/ 760,970) 
Date of Denial: 11/08/00 

IN RE MITCHELL R. SWARTZ 

DECIDED: November 8, 2000 

Before PLAGER, Circuit Tudge, ARCHER, Senior Circuit 
judge, and DYK, Circuit Tudge . 
PER CURIAM. 

Mitchell R. Swartz appeals from the decision of the United 
States Patent and Trademark Office (PTO) Board of Patent 
Appeals and Interferences (Board), Appeal No. 94-2920, 
affirming the examiner's final rejection of claims 25-48 of 
application Serial No. 07/760,970 for lack of operability or 
utility under 35 U.S.C. § 101 and lack of enablement under 
35 U.S.C. § 112, If 1. We affirm the Board's decision. . 

The questions of whether a specification provides an 
enabling disclosure under § 112, 1, and whether an 
application satisfies the utility requirement of § 101 are 
closely related. Process Control Corp. v. HydReclaim Corp., 
190 F.3d 1350, 1358, 52 USPQ2d 1029, 1034 (Fed. Cir. 
1999). To satisfy the enablement requirement of § 112, % 1, a 
patent application must adequately disclose the claimed 
invention so as to enable a person skilled in the art to 
practice the invention at the time the application was filed 
without undue experimentation. Enzo Biochem, Inc. v. 
Calgene, Inc., 188 F.3d 1362, 1371-72, 52 USPQ2d 1129, 
1136 (Fed. Cir. 1999). The utility requirement of § 101 
mandates that the invention be operable to achieve useful 
results. See Brobktree Corp. v. Advanced Micro Devices, 
Inc., 977 F.2d 1555, 1571, 24 USPQ2d 1401, 1412 (Fed. Cir. 
1992). Thus, if the claims in an application fail to meet the 
utility requirement because the invention is inoperative, they 
also fail to meet the enablement requirement because a 
person skilled in the art cannot practice the invention. See 
Process Control, 190 F.3d at 1358, 52 USPQ2d at 1034; see 
also In re Ziegler, 992 F.2d 1197, 1200, 26 USPQ2d 1600, 
1603 (Fed. Cir. 1993) ("The how to use prong of section 112 
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incorporates as a matter of law the requirement of 35 U.S.C. 
§ 101 that the specification disclose as a matter of fact a 
practical utility for the invention/'). Lack of utility is a 
question of fact, In re Cortright, 165 F.3d 1353, 1356, 49 
USPQ2d 1464, 1465 (Fed. Cir. 1999), and the absence of 
enablement is a legal conclusion based on underlying factual 
inquiries, Enzo, 188 F.3d at 1369, 52 USPQ2d at 1134. In 
appeals from the Board, we review questions of fact for 
substantial evidence. In re Gartside, 203 F.3d 1305, 1315, 53 
USPQ2d 1769, 1775 (Fed. Cir. 2000). We exercise 
independent review over the conclusion of whether a 
disclosure is enabling. Enzo, 188 F.3d at 1369,52 USPQ2d at 
1134. The PTO has the initial burden of challenging a patent 
applicant's presumptively correct assertion of utility. In re 
Brana, 51 F.3d 1560, 1566, 34 USPQ2d 1436, 1441 (Fed. Cir. 
1995). If the PTO provides evidence showing that one of 
ordinary skill in the art would reasonably doubt the asserted 
utility, however, the burden shifts to the applicant to submit 
evidence sufficient to convince such a person of the 
invention's asserted utility. Id. Here the PTO providied 
several references showing that results in the area of cold 
fusion were irreproducible. Thus the PTO provided 
substantial evidence that those skilled in the art would 
"reasonably doubt" the asserted utility and operability of 
cold fusion. The examiner found that Mr. Swartz had not 
submitted evidence of operability that would be sufficient to 
overcome reasonable doubt. After its review of the evidence, 
the Board found that Mr. Swartz had "produced no 
persuasive objective evidence, in our view, that -overcomes 
the examiner's position." Regarding the enablement 
requirement, the PTO found that the written description in 
Mr. Swartz's application contains no disclosure of any 
operative, embodiment. Thus, in order to practice the 
claimed invention, a person of ordinary skill in the art 
would have had to rely on the art known at the filing date, 
September 19, 1991. For reasons similar to those forming the 
basis for his finding that Mr. Swartz had not submitted 
evidence of operability, the examiner found that Mr. Swartz 
had not submitted evidence that the concept of the 
invention could have been practiced by a person skilled in 
the art at the time of the invention without undue 
experimentation. The Board found that Mr. Swartz's 
arguments did not overcome the examiner's position, and 
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accordingly sustained the examiner's enablement rejection. 
On this appeal, Mr. Swartz complains that the Board 
"ignored" evidence that he submitted and disregarded his 
arguments, and he invites this Court to examine voluminous 
record material that he urges supports his position on the 
issue of utility. Such conclusory allegations in an appeal 
brief are quite insufficient to establish that the Board's 
decision on the issue of utility is not supported by substantial 
evidence or to establish that the Board's ultimate conclusion 
of a lack of enablement is incorrect as a matter of law. 
Finally, Mr. Swartz' s attempt to show that his claims are 
directed to a process other than cold fusion must fail. In his 
written description and throughout prosecution of his 
application, Mr. Swartz continually represented his 
invention as relating to cold fusion. For the reasons 
discussed above, the Board did not err in concluding that 
the utility of Mr. Swartz's claimed process had not been 
established and that his application did not satisfy the 
enablement requirement. 

Accordingly, the judgment of the Board is 



AFFIRMED. 
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APPENDIX C - ORDER DENYING REHEARING 
DECISION 00-1107 (Serial No 07/371,937) 

Issuing Court: US Court of Appeals for the Federal Circuit 
Number of Case: 00-1108 (Serial No. 07/ 760,970) 
Date of Denial: 12/06/00 



ORDER 

Before DYK, Circuit Judge, ARCHER, Senior Circuit 
Judge, and PLAGER, Senior Circuit Judge*. 

A petition for rehearing having been filed by the 
APPELLANT, UPON CONSIDERATION THEREOF, it is 
ORDERED that the petition for rehearing be, and the same 
hereby is, DENIED. 

The mandate of the court will issue on January 2, 2001, 
unless another time becomes appropriate under Rule 41. 

FOR THE COURT, 
JanHorbaly 
Clerk 

Dated: December 6, 2000 

U.S. COURT OF APPEALS FOR THE FEDERAL 
CIRCUIT 

DEC 6, 2001 
CC: Mitchell R. Swartz 
AlbinF. Drost 
Thomas Valone, Hal Fox 

IN RE SWARTZ, 00-1107 
(PTO - 07/371,937) 

* Circuit Judge Plager assumed senior status on November 
30, 2000. 



Note: Pursuant to Fed. Cir. R. 47.6, this order is not citable 
as precedent. It is a public record. 
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APPENDIX D - ORDER DENYING REHEARING 
DECISION 00-1108 (Serial No.07/760,970) 

Issuing Court: US Court of Appeals for the Federal Circuit 
Number of Case: 00-1108 (Serial No.07/ 760,970) 
Date of Denial: 12/06/00 

ORDER 

Before DYK, Circuit Judge, ARCHER, Senior Circuit 
Judge, and PLAGER, Senior Circuit Judge*. 

A petition for rehearing having been filed by the 
APPELLANT, UPON CONSIDERATION THEREOF, it is 
ORDERED that the petition for rehearing be, and the same 
hereby is, DENIED. 

The mandate of the court will issue on January 2, 2001, 
unless another time becomes appropriate under Rule 41. 

, FOR THE. COURT, 

JanHorbaly 
Clerk 

Dated: December 6, 2000 

U.S. COURT OF APPEALS FOR THE FEDERAL 
CIRCUIT 

DEC 6, 2001 
CC: Mitchell R. Swartz 
AlbinF. Drost 
Thomas Valone, Hal Fox 

IN RE SWARTZ, 00-1108 
(PTO- 07/760,970) 

* Circuit Judge Plager assumed senior status on November 
30,2000. ; 

Note: Pursuant to Fed. Cir. R. 47.6, this order is not citable 
as precedent. It is a public record. 
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Serial No. 07/371,937 

Claim 32. In a process for producing a product from an 
isotopic fuel using a material which is 
electrochemically loaded, a method for monitoring the 
isotopic fuel within said material that comprises: 

mechanically coupling said material to enable a 
mechanical vibration of said material, 

providing means for exciting said vibration, 
following the frequency of said vibrational state. 



Serial No. 07/760,970 

Claim 25. In a process for producing a nuclear fusion 
product from an isotopic fuel using a material, a 
two-stage method for controlling said reaction which 
includes in combination: 

supplying an isotopic fuel to said material, 

loading said isotopic fuel into said material to saturate 
said material, 

then creating a change in the active quantity of said fuel 

within said material by desaturation, 
creating thereby a catastrophic diffusion flux of said 

isotopic fuel within said material[s]. n 
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APPENDIX F 



List Of Ignored Unrebutted 
Timely-Submitted Declarations 

(As Exhibits in Each US Court of Appeals for the 
Federal Circuit Appendix 00-1107 and 00-1108, 
Prepared Pursuant to FRAP 30(a)(1)(B) 


IN RE SWARTZ, 00-1107 (07/371,937) 




- Declaration Supporting Appeal to Board 


A18 


Declaration of Straus 


A44 


Declaration of Swartz with 2nd Reply Brief 


A49 


Excerpts Second Reply Brief (1-4,14) 


A57 


Declaration of Bass 


A62 


Declaration of Mallove 


A66 


Declaration of Fox 


A72 


Declaration of Rotegard 


A75 


Declaration of Swartz with Reply Brief 


A77 


Letter Miles 


A78 


Letter Ahern 


A79 


Letter Kurzweil 


A80 






IN RE SWARTZ, 00-1108 (Serial No.07/760,970) 




Declaration of Straus 


A10 


Declaration of Swartz with Reply Brief 


A13 


Declaration of Bass 


A22 


Declaration of Mallove 


A26 


Declaration of Fox 


A32 


Declaration of Rotegard 


A35 


Letter Miles 


A37 


Letter Ahern 


A38 


Letter Kurzweil 


A39 
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Pleadings, Declarations, and Exhibits Submitted 

The Declarations and submitted Exhibits exceed by any test the amount of 
evidence required for proof of utility. In this case (00-1107), the 
Documents and pleadings supplied are on the left. Those from case 
00-1108 are on the right. The documents include more than three hundred 
references, more than thirty publications by the Applicant, Declarations 
and other exhibits, constituting considerable weight (more than 140 
pounds for all of the patent applications). These Declarations and exhibits 
with crystal clarity disprove the Board's notions and are therefore 
sufficient |In re Gazave, 54 CCPA 1524, 379 F.2d 973, 154 USPQ 92 (1967); 
In re Chilowsky , 43 CCPA 775, 229 F.2d 457, 108 USPQ 321 (1956); In re 
lolles , U.S.C.P.A., 1980, 628 F.2d 1322, 206 USPQ 885]. 
NOTA BENE: In '937, the Office's "docket" is inaccurate in several ways. 
Forty-three (43) pleadings, Declarations, and letters sent by the Appellant 
were not recorded, and Declarations have been incorrectly listed as 
"letters". It also ignores that six (6) pleadings of, or communications by, 
the Office were not sent to the Appellant. No explanation is given for the 
eighteen (18) Office's entries out-of-order temporally, indicating that the 
purported "Docket" was not made contemporaneously [Appendix A1-A7 
(corrected A8-A11, proof A12-A17)] and in defiance of the Office's date 
stamps (A12) and in violation of 18 U.S.C. 2071. These events have 
prejudiced the Appellant. 

In '970, the Office's "docket" is inaccurate in several ways. Thirty seven 
(37) of Appellant's pleadings and Declarations were not recorded. The 
Board has confirmed this in a remand (A82). As many as six (6) pleadings 
of, or communications by, the Office were not sent to the Appellant. The 
analysis reveals that, curiously, seven (7) of the Office's entries are out of 
order, indicating that the purported "Docket" was not made 
contemporaneously. These events have prejudiced the Petitioner. 
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FAST FOURIER TRANSFORM OF VIBRATING 
ELECTRODE 

After beginning the vibration with a single pulse at t=0, 
and picking up the signal with two audio transducers (top 
and mid-right hand side), the short-lived vibrational modes 
of the electrode are dramatically revealed by computed 
processing using a fast fourier transform (FFT; bottom and 
lower left; the frequencies are vertical and time is 
horizontal). A calibration signal ("control") was inserted at 
17,390 +/ ~ 53 Hz. (the blue horizontal line approximately 
half-way up the image. The sampling rate was -100 
kilohertz, and the cathode was #92-505b/Ni-B2 immersed 
in ordinary water using the teachings of the present 
original specification and claims. 
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